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PETITION FOR REVIEW
ISSUES PRESENTED

The Eminent Domain Law (Code Civ. Proc., § 1230.010 et
seq.)! imposes heightened requirements when a public agency
adopts a resolution of necessity to support a proposed taking of
electric, gas, or water utility property. Upon such a resolution,
the presumptions of public necessity for the proposed taking, and
that the taking is a more necessary public use for the property,
are only rebuttable presumptions affecting the burden of proof, to
be decided under a preponderance of the evidence standard.

1. In a property owner’s challenge to a proposed taking
of utility property, does a trial court applying these rebuttable
presumptions conduct a ¢rial to determine by a preponderance of
the evidence whether the public necessity elements have been
met? Or, as the Court of Appeal here held in a published
decision, does the trial court merely review the agency’s eminent
domain decision under a deferential gross abuse of discretion
standard, upholding the decision so long as it is supported by any
substantial evidence? The Court of Appeal’s decision conflicts
with a recent published decision by the Third District. The Court
of Appeal here concluded that trial courts must apply rebuttable
presumptions to be evaluated under the preponderance of the
evidence standard and, at the same time, engage only in

deferential substantial evidence review of the same issues. Yet

1 All further statutory references are to the Code of Civil
Procedure unless otherwise indicated.
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the Third District concluded that such an approach is “illogical
and unworkable.”

2. As a related matter, when a property owner
challenges the proposed taking of utility property, is the owner
free to rebut the presumptions of public necessity and a more
necessary public use with any otherwise admissible evidence
relevant to the necessity of the proposed taking? The Court of
Appeal’s decision here is in tension with the decision of the Third
District by holding the trial court may consider only those facts

that existed when the agency adopted its resolution of necessity.

INTRODUCTION

This Court should grant review to resolve a direct conflict
in the published decisions about the proper interpretation of the
Eminent Domain Law in actions seeking to take privately owned
utility property for public use. This Court should clarify and
confirm the right of utilities to rebut the presumptions of public
necessity for a proposed taking, and that the proposed taking is a
more necessary public use for the utility property, with extrinsic
evidence at trial. This Court also should confirm that trial courts
decide those questions in utility takings cases as triers of fact,
and do not merely review agencies’ findings for substantial
evidence under a deferential gross abuse of discretion standard.

The Eminent Domain Law, part of the Code of Civil
Procedure, imposes heightened requirements when a public
entity adopts a resolution of necessity to take electric, gas, or
water utility property. Upon such a resolution, the resulting
presumptions of public necessity for the proposed taking, and

that the proposed taking is a more necessary public use of the
8



property, are only rebuttable presumptions affecting the burden of
proof. Such presumptions are deductions that the law requires
be directed from particular facts and are rebutted by the
existence of contrary evidence, not by the absence of supporting
evidence. By enacting these rebuttable presumptions—in
contrast with the conclusive presumptions that apply in most
other takings cases—the Legislature made the necessity of a
proposed taking of utility property a judicial question rather than
a quasi-legislative one. The trial court below properly applied
these presumptions in the Town of Apple Valley’s eminent
domain action, which seeks to take Liberty Utilities (Apple Valley
Ranchos Water) Corp.’s water system so the Town can operate
the system as a utility under public management. The court
heard the evidence as trier of fact and concluded Liberty had
rebutted the presumptions and the Town’s eminent domain
action should be dismissed.

The Court of Appeal, however, reversed in a published
decision conflicting with a recent published decision by the Third
District Court of Appeal, Pacific Gas and Electric Company v.
Superior Court of San Joaquin County (2023) 95 Cal.App.5th 819
(PG&E). Contrary to the holding in PG&E, the Court of Appeal

here held that, despite the Eminent Domain Law’s plain
language establishing rebuttable presumptions, the trial court
should not exercise its independent judgment to decide whether
the evidence rebuts the public necessity elements for a taking.
Instead, the court held, the trial court should engage only in
deferential review and should uphold an agency’s resolution of

necessity if it 1s supported by any substantial evidence.
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Without review by this Court, courts presiding over
eminent domain actions involving utility property will be
confused about the standard they should apply when resolving a
utility’s objections to a proposed condemnation. Does the trial
court engage in a deferential substantial evidence review of an
agency’s findings, as the Court of Appeal held here? Or does the
court—as trier of fact—itself determine whether the public
necessity elements are met, as the statutory rebuttable
presumptions seem to require and as the Third District held in
PG&E? What is more, courts attempting to follow the Court of
Appeal’s opinion here would find themselves attempting the
1mpossible: applying the statutory rebuttable presumptions and a
preponderance of the evidence standard while, at the same time,
engaging in deferential review and upholding the public agency’s
decision so long as it is supported by any substantial evidence.

This Court also should grant review to address the scope of
admissible evidence in such trials. The Court of Appeal held the
trial court’s role is limited to deferential review of the public
agency’s resolutions of necessity and, as a result, evidence
postdating the resolutions is presumptively inadmissible. This
holding conflicts with the rebuttable nature of the presumptions.
Like any party with the burden of proof, a utility opposing a
taking should be permitted to introduce any admissible evidence
relevant to disproving the public necessity elements, and should
not be limited to evidence that existed when the agency adopted
its resolutions.

Utility takings cases present important questions of law

because they concern both the taking of private property and the

10



provision of vital services to the public.2 This case, in particular,
presents such important questions because the Legislature, by
enacting the rebuttable presumptions, intended to make the
public necessity for a taking of utility property a judicial
question, rather than a quasi-legislative one within the sole
purview of local governments. Yet, left undisturbed, the Court of
Appeal’s decision would permit almost any municipality to take
any utility and operate it under its own management. This Court
should grant review to provide needed guidance about the proper
operation of the rebuttable presumptions, to resolve the clear
conflict in the published decisions, and to vindicate the will of the

Legislature.

2 In recent years, public entities have frequently invoked
eminent domain to seize operating utilities. (City of Claremont v.
Golden State Water Co. (Super. Ct. Los Angeles County, 2014,
No. BC566125) [action to acquire water utility]; Golden State
Water Co. v. Casitas Mun. Water Dist. (Super. Ct. Ventura
County, 2014, No. 56201300433986) [action to acquire water
utility]; South San Joaquin Irrigation Dist. v. Pacific Gas and
Electric Co. (Super. Ct. San Joaquin County, 2016, No. STK-CV-
UED-2016-0006638) [action to acquire electric system]; Monterey
Peninsula Water Management Dist. v. California-American Water
Company (Super. Ct. Monterey County, 2023, No. 23CV004102)
[action to acquire water system]; Petition of the City and County
of San Francisco for a Valuation of Certain Pacific Gas & Electric
Company Property Pursuant to Public Utilities Code Sections
1401-1421, Public Utilities Comm. No. 21-07-012 [valuation
petition preceding action to acquire electric system].)

11



STATEMENT OF THE CASE
A. The parties

The Town of Apple Valley (the Town) is a municipality in
San Bernardino County. The Town is a “[IJocal public entity”
with eminent domain powers. (§ 1235.150.)

Liberty Utilities (Apple Valley Ranchos Water) Corp.
(Liberty), formerly known as Apple Valley Ranchos Water
Corporation (AVR), operates a private water distribution system

1n its service area, which includes the Town. (Typed opn. 2—3.)

Carlyle Infrastructure Partners purchased AVR in 2010. (Typed
opn. 3.) In 2014, Carlyle entered into a merger agreement to sell
AVR and its water system to Liberty Utilities Co. (Ibid.) The

California Public Utilities Commission, which regulates Liberty,

approved the merger in 2015. (Typed opn. 4.)

B. The Town of Apple Valley adopts resolutions of
necessity and sues to take the water system by
eminent domain.

The Eminent Domain Law (§ 1230.010 et seq.), provides
that “[a] public entity may not commence an eminent domain
proceeding until its governing body has adopted a resolution of
necessity that meets the requirements of this article.”

(§ 1245.220.) A resolution of necessity must contain findings
that: “[t]he public interest and necessity require the project”

(§ 1240.030, subd. (a)); “[t]he project is planned or located in the

manner that will be most compatible with the greatest public

good and the least private injury” (§ 1240.030, subd. (b)); and

“[t]he property sought to be acquired is necessary for the project”

(§ 1240.030, subd. (c)). These three requirements are commonly

12
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known as “ ‘the public necessity elements.”” (SFPP v. Burlington

Northern & Santa Fe Ry. Co. (2004) 121 Cal.App.4th 452, 468.)

In addition, where, as here, the property sought to be taken is
already devoted to public use (the property here is being used by
Liberty to deliver water to the public), the public entity must find
“the use for which the property is sought to be taken is a more
necessary public use.” (§ 1240.610.)

In November 2015, while the merger was nearing
completion, the Town approved two resolutions of necessity to
take the water system by eminent domain, so the Town could
operate it as a utility under the Town’s management. (Typed
opn. 3.) One resolution concerned the water system within the
Town’s boundaries, the other concerned portions outside the
Town’s boundaries. (/bid.) To comply with the Eminent Domain
Law (§ 1245.230, subd. (¢)), the Town declared the taking to be a
public necessity (see typed opn. 3, 8; § 1240.030, subd. (a)), and

its proposed operation of the water system to be a “ ‘more

necessary public use’” (typed opn. 3, 8; § 1240.610).

Two months later, the Town sued to take the water system
by eminent domain in Town of Apple Valley v. Apple Valley
Ranchos Water. (Super. Ct. San Bernardino County, 2016, No.
CIVDS1600180). (Typed opn. 4.)

C. The Eminent Domain Law provides a
procedure for Liberty to challenge the Town’s
resolutions of necessity.

The Eminent Domain Law authorizes a defendant to
“object to the plaintiff’s right to take, by demurrer or answer.”

(§ 1250.350.) The Eminent Domain Law requires the trial court

13



to “hear and determine all objections to the right to take.”

(§ 1260.120, subd. (a).) “If the court determines that the plaintiff

does not have the right to acquire by eminent domain any
property described in the complaint, it shall order” dismissal of

the proceeding. (§ 1260.120, subd. (c).)

Section 1250.360 enumerates grounds for objecting even

when a public entity has adopted a resolution of necessity that
gives rise to a conclusive presumption of necessity. Among these

are: (1) that the proposed use does not satisfy section 1240.610’s

“more necessary public use” requirement (§ 1250.360, subd. (f));

and (2) “[a]ny other ground provided by law” (§ 1250.360, subd.

(h).
Section 1250.370 authorizes additional grounds for

objection where, as here, the resolution does not give rise to a
conclusive presumption of necessity. Among these are that any of
the public necessity elements are not satisfied. (§ 1250.370,
subds. (b)—(d).) Section 1250.370 applies here because, as

discussed in the next section, the Town’s resolutions do not give

rise to conclusive presumptions of public necessity. (§ 1245.250,
subd. (b).)

D. In utility takings cases such as this one, the
presumptions of public necessity and more
necessary public use are rebuttable, rather
than conclusive.

In nearly all takings cases, a public entity’s resolution of
necessity conclusively establishes that the proposed taking

satisfies the public necessity elements (§§ 1240.030, 1245.250,

subd. (a)). As a corollary of the conclusive presumption, a party

challenging such findings in the trial court must demonstrate
14



that the agency’s findings are not supported by substantial
evidence, i.e., that they reflect a “gross abuse of discretion.”2

(§ 1245.255, subd. (b).) Judicial review is generally limited to the

administrative record. (See Santa Cruz County Redevelopment

Agency v. Izant (1995) 37 Cal.App.4th 141, 150-151.) Similarly,

while the condemning agency bears the burden of proving a
“more necessary [public] use,” its proposed use is conclusively
presumed to be more necessary than the property’s existing use

by a nonpublic entity. (§ 1240.650, subd. (a); see § 1240.620.)

These conclusive presumptions do not apply, however,
where, as here, a public agency attempts to seize privately owned
electric, gas, or water utility property to operate it as a utility
under public management. In 1992, by adopting Senate Bill No.
1757 (1991-1992 Reg. Sess.) (SB 1757), the Legislature provided

that the presumptions of public necessity and a “more necessary
public use” in such actions are not conclusive, but rebuttable.

(§§ 1240.650, subd. (c), 1245.250, subd. (b).)

The statutes establishing these rebuttable presumptions
provide they are presumptions “affecting the burden of proof.”

(§ 1245.250, subd. (b).) Section 1245.250, subdivision (b),

concerning the public necessity elements, provides:

If the taking is by a local public entity . . . and the
property is electric, gas, or water public utility
property, the resolution of necessity creates a

3 Before adoption of the Eminent Domain Law in 1975, a
property owner had no right to challenge findings of public
necessity. (People ex rel. Department of Public Works v. Chevalier
(1959) 52 Cal.2d 299, 307 (Chevalier).) The Eminent Domain
Law permits a limited collateral attack on an agency’s
decisionmaking. (§ 1245.255, subd. (a).)
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rebuttable presumption that the matters referred to
n Section 1240.030 are true. This presumption is a

presumption affecting the burden of proof.
(Emphasis added.)
Likewise, Code of Civil Procedure section 1240.650,

subdivision (c¢), relating to whether the proposed use is a more

necessary public use, provides:

Where property which has been appropriated to a
public use is electric, gas, or water public utility
property which the public entity intends to put to the
same use, the presumption of a more necessary use
established by subdivision (a) is a rebuttable
presumption affecting the burden of proof.

(Emphasis added.) Under the Evidence Code, a presumption
affecting the burden of proof “impose[s] upon the party against

whom it operates the burden of proof as to the nonexistence of the

presumed fact.” (Evid. Code, § 606.)

E. Liberty objects, disputing that the public
necessity elements and the more necessary
public use requirement have been satisfied.

In its answer to the Town’s eminent domain complaint,
Liberty objected on three grounds: (1) the public interest and
necessity do not require the Town’s proposed project (§§ 1240.030,
subd. (a), 1250.370, subd. (b)); (2) the proposed project is not

planned in a manner most consistent with the greatest public
good and least private injury (§§ 1240.030, subd. (b), 1250.370,
subd. (¢)); and (3) the Town’s proposed use of the water system is

not a more necessary public use than Liberty’s continued use
(§§ 1240.650, subds. (a), (c), 1250.360, subd. (f)). (Typed opn. 4; 1

AA 804-810; 2 AA 1478-1479, 1549-1550; 3 AA 2362; RB 20-27.)
16




F. The parties litigate the standard of proof to be
applied in the impending right-to-take trial in
the superior court.

In the Town’s eminent domain action, the parties litigated
the proper standard of proof to be applied by the trial court when
a public entity’s asserted right to take utility property is
contested. (Typed opn. 4-5.) Liberty argued the rebuttable

presumptions permit it to contest the public necessity for a
taking with extrinsic evidence and, as a result, the trial court
must decide the public necessity issues as the trier of fact based
on the evidence presented at trial, rather than merely reviewing
the Town’s findings for substantial evidence under a gross abuse
of discretion standard, as when the presumptions are conclusive.

(Typed opn. 5; 1 AA 900.) The Town argued the trial court should

uphold its resolutions so long as they are supported by
substantial evidence and are not a “gross abuse of discretion.”

(Typed opn. 4; 2 AA 1114-1115.)

The trial court agreed with Liberty, ruling the “gross abuse
of discretion” standard does not apply in utility takings cases.

(Typed opn. 5.) Instead, given the statutory rebuttable

presumptions, Liberty bears the burden of proving by a
preponderance of the evidence that at least one of the four
required elements (§§ 1240.030, subds. (a)—(c), 1240.650, subd.
(c)) was not satisfied. (Typed opn. 5; 2 AA 1125.) The court ruled

(133

[1]t 1s up to Liberty to decide what evidence it believes is
relevant to meeting its burden of proof.”” (Typed opn. 5, quoting

2 AA 1125))

17



G. The trial court finds the Town has not shown a
public necessity for the proposed taking of
Liberty’s water system.

The court then conducted an extensive bench trial between
2019 and 2021, much of it during the COVID-19 pandemic.
(Typed opn. 5.) In an 84-page proposed statement of decision, the

court found Liberty had met its burden of disproving the public
necessity for the proposed taking and disproving that the Town’s
proposed use was a more necessary public use; the Town
therefore was not entitled to acquire the water system by

eminent domain. (Typed opn. 5; 3 AA 2188-2201.)

The Town objected to the proposed statement of decision on
several grounds, including that the trial court: (1) failed to apply
the deferential “ ‘gross abuse of discretion’” standard; and (2)
allowed Liberty to present whatever evidence it wanted—
including postresolution evidence—to rebut the presumed facts.

(Typed opn. 6; 3 AA 2268, 2270-2272.)

The trial court overruled the Town’s objections and issued
its final statement of decision. (Typed opn. 6; 3 AA 2353-2354,
2356—2440.) The court then dismissed the eminent domain

action. (Typed opn. 6; 3 AA 2442.) The Town appealed. (Typed
opn. 6; 4 AA 2457, 2552—2558.)

H. While the Town’s appeal was pending, the
Third District Court of Appeal decides Pacific
Gas & Electric Co. v. Superior Court.

While the Town’s appeal was pending, the Third District
Court of Appeal decided PG&E, supra, 95 Cal.App.5th 819, a writ

proceeding in an eminent domain lawsuit by a rural irrigation
district. In that case, as here, a public entity sought to take

18



privately owned utility property to run it as a public utility. (/d.
at pp. 826-827.) There, despite the statutory rebuttable

presumptions, the trial court ruled it would review the district’s
findings of public necessity and more necessary public use only
for substantial evidence and a gross abuse of discretion. (Id. at

pp. 827-829.) The utility challenged that ruling, arguing review

only for substantial evidence and a gross abuse of discretion
conflicts with the statutory scheme. (Id. at p. 832.)

The Third District agreed and granted writ relief. (PG&E,
supra, 95 Cal.App.5th at pp. 826, 837—838.) The court began by

noting it reviews questions of statutory construction de novo. (/d.
at p. 832.) Quoting this Court’s decision in John v. Superior
Court (2016) 63 Cal.4th 91, 95-96 (John), it explained: “ ‘ “We

consider first the words of a statute, as the most reliable
indicator of legislative intent. [Citation.]” [Citation.] We
construe the statute’s words in context, and harmonize statutory

provisions to avoid absurd results.”” (PG&E, at p. 832.) “‘If we

find the statutory language ambiguous or subject to more than
one interpretation, we may look to extrinsic aids, including
legislative history or purpose to inform our views.”” (Ibid.)
Applying that approach, the Third District agreed the
utility was not required to demonstrate the irrigation district
“grossly abused its discretion or that the findings in the
resolution of necessity are not supported by substantial

evidence.” (PG&E, supra, 95 Cal.App.5th at p. 832.) “[I]t simply

must prove that one of the public necessity elements (§ 1240.030)
or the more necessary public use element (§ 1240.610) is not true
by the preponderance of the evidence.” (PG&E, at p. 832,

19



emphasis added.) The court ruled that the utility’s “construction
of the relevant statutes has properly harmonized their

provisions.” (Id. at p. 833; see id. at pp. 829-833 [summarizing

applicable provisions of the Eminent Domain Law].)

The PG&E court explained that “because the property at
issue is electric public utility property, ‘the resolution of necessity
creates a rebuttable presumption’ that the public necessity
elements are true.” (PG&E, supra, 95 Cal.App.5th at p. 833,
quoting Code Civ. Proc., § 1245.250, subd. (b).) “ “The effect of a

presumption affecting the burden of proof is to impose upon the
party against whom it operates the burden of proof as to the
nonexistence of the presumed fact.”” (Id. at p. 834, quoting Evid.
Code, § 606.)

The PG&E court supported its statutory interpretation by
analogizing to extraterritorial takings—those targeting property
beyond the condemning agency’s boundaries. (PG&E, supra, 95
Cal.App.5th at p. 833.) There too, in an adjacent subdivision of

the same statute, the Legislature has made the presumptions of
public necessity and more necessary public use “rebuttable.” (Id.

at pp. 833—834, citing § 1245.250, subd. (¢).) The court observed

it is well-settled in such cases that “the issues of public use and
necessity must be judicially determined without deference to the
public entity’s findings.” (Ibid., emphasis added, citing San
Bernardino County Flood Control Dist. v. Grabowski (1988) 205
Cal.App.3d 885, 898 (Grabowski).) The court acknowledged that

although presumptions affecting the burden of proof (as in utility
takings cases) and those affecting the burden of producing

evidence (as in extraterritorial takings cases) “are different, they
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are also related, and we see no basis for concluding that only one
permits a substantive challenge to a public necessity element or

the more necessary use element.” (PG&E, at p. 834.)

The PG&E court also supported its statutory interpretation
by pointing out that deferential review would be “illogical and
unworkable” because it would be impossible for trial courts to
apply a rebuttable presumption—with a preponderance of the
evidence standard—while engaging in substantial evidence
review at the same time:

We agree with PG&E that, in addition to being
inconsistent with the statutory scheme, the
requirement imposed by the trial court that PG&E
demonstrate the District’s findings in its resolution of
necessity lacked substantial evidence is illogical and
unworkable in combination with the rebuttable
presumption and a burden of proof by a
preponderance of evidence. We cannot give effect to
section 1240.650, subdivision (c) or section 1245.250,
subdivision (b) while also applying a substantial

evidence standard.

(PG&E, supra, 95 Cal.App.5th at p. 834, emphasis added.) The

court elaborated: “ ‘A presumption affecting the burden of proof
places on the party against whom it operates the obligation to
establish by evidence the requisite degree of belief concerning the
nonexistence of the presumed fact in the mind of the trier of fact
or the court.”” (Id. at p. 835, quoting Farr v. County of Nevada
(2010) 187 Cal.App.4th 669, 681 (Farr).) “‘Unless deemed by the

law to be conclusive, a presumption is rebutted by the existence of
contrary evidence, not by the absence of supporting evidence.””

(Ibid., emphasis added.)

21



“In contrast,” the Third District explained, “ ‘ “[i]n
substantial evidence review, the reviewing court defers to the
factual findings made below. It does not weigh the evidence
presented by both parties to determine whose position is favored
by a preponderance. Instead, it determines . .. whether any
rational finder of fact could have made the finding that was made
below. If so, the decision must stand.”’” (PG&E, supra, 95
Cal.App.5th at p. 835, quoting Coastal Environmental Rights

Foundation v. California Regional Water Quality Control Bd.
(2017) 12 Cal.App.5th 178, 187—188.) The court thus concluded

the Legislature’s adoption of a rebuttable presumption affecting
the burden of proof in utility taking cases “further demonstrates

that substantial evidence review does not apply.” (Id. at p. 835.)

The PG&E court also rejected the irrigation district’s
separation of powers argument that deferential review is
required because its resolution was a quasi-legislative act and
“the trial court has no authority to judicially veto discretion
granted to the District by the Legislature.” (PG&E, supra, 95
Cal.App.5th at pp. 835, 837.) The court responded that—as in

extraterritorial takings cases—“the question of necessity can be
made a judicial question by statute, and the Legislature has done
just that in the context of public utilities.” (Id. at p. 837, citing
Chevalier, supra, 52 Cal.2d at p. 306; see id. at p. 835 [“That

argument is at odds with the settled interpretation of the
statutes with respect to extraterritorial cases”].) The court
added: “[I]t is not absurd that the Legislature decided to make

the public necessity and more necessary use elements judiciable
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in this context. Indeed, ... it appears the Legislature had policy
reasons for doing so.” (Id. at pp. 835—-836.)

Finally, the Third District addressed the parties’
arguments about the legislative history of SB 1757. The court
concluded that its interpretation of the statutory language
controlled because that language is unambiguous, so there was no

need to turn to the legislative history as an interpretive aid.

(PG&E, supra, 95 Cal.App.5th at p. 836 [“Neither party has

identified an ambiguity that would require us to turn to the
legislative history”].)

The court nonetheless concluded that “the legislative
history confirms our construction of the relevant statutes.”
(PG&E, supra, 95 Cal.App.5th at p. 836.) The court noted that
an Enrolled Bill Report for SB 1757 “states the Governor’s Office

of Planning and Research recommended the Governor sign the
bill because ‘there is a clear difference between taking property
because the community needs it for a more important use, and
taking property because the local government wants it under its
own management . . .. This office believes that private property
owners should have the right to legally challenge whether it is in
the public’s best interest to seize their property.”” (lbid., emphasis
added.) The court explained that the Enrolled Bill Report
“comports with our understanding that, just as in extraterritorial
condemnation cases, the Legislature had policy reasons for
allowing greater judicial scrutiny over the decision to condemn”
in utility takings cases. (/bid.)

The court then addressed an excerpt of the legislative

history relied on by the irrigation district—a comment in the
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Journal of the Assembly by Assemblymember Jackie Speier.
(PG&E, supra, 95 Cal.App.5th at p. 836.) Speier described the

rebuttable presumptions in these terms: “‘ “[T]his is a procedural
change, evidentiary in nature”—and . . . it does not affect basic
rights but only allows introduction of evidence on the subject of

the presumption.’” (Id. at pp. 836—-837.) Based on Speier’s

comment, “The District argue[d] that the only change made by
Senate Bill No. 1757 was to allow the introduction of extrinsic

evidence.” (Id. at p. 837.) The Third District found that

argument “unpersuasive because it does not follow from the plain
language of the statute.” (Ibid.) The court also found Speier’s
comment “too vague” to inform the statute’s interpretation.
(Ibid.)

The Third District therefore concluded that its “review of
the legislative history cited by the parties does not alter our
analysis of the statutory language.” (PG&E, supra, 95
Cal.App.5th at p. 837.) Based on that statutory analysis, the

court held “PG&E need not demonstrate the District abused its
discretion in adopting its resolution of necessity to successfully

object to the District’s right to take its utility property.” (Ibid.)

I. The Court of Appeal here reverses the
judgment in Liberty’s favor in a published
decision that expressly disagrees with PG&E.

More than a year after PG&E was decided, the Fourth
District Court of Appeal, Division Two, issued its published
opinion here reversing the judgment in Liberty’s favor in the
Town’s eminent domain action. In so ruling, the court flatly

disagreed with the Third District’s analysis in PG&E. (Typed
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opn. 17 [“we disagree with the [PG&E] decision in some key
respects”], 26 [“disagree[ing]” with PG&E’s holding that “the
1992 amendments made public utility takings a judicial question
that courts resolve without giving any deference to a public
entity’s findings”], 27.) The court held that, despite the statutory
rebuttable presumptions when utility property is at issue, a trial
court should deferentially review the resolution of necessity
under a gross abuse of discretion standard, upholding it so long
as 1t 1s supported by any substantial evidence. (Typed opn. 28—
29, 31-32.)

Unlike the PG&E court, the Court of Appeal here did not

begin its analysis with the statutory language and it did not find
that language to be ambiguous. (Cf. PG&E, supra, 95
Cal.App.5th at p. 832.) Instead, it began with an assumption,

based on pre-SB 1757 case law, that all intraterritorial takings—
including those involving utility property—are quasi-legislative

acts entitled to judicial deference. (Typed opn. 10-11, 23.) The

court acknowledged that the necessity for a taking can be made a

judicial question by statute. (Typed opn. 26.) But, it reasoned,

“[jJust because an eminent domain decision is justiciable does not
mean courts need not defer to the public entity due to separation-
of-powers considerations.” (I/bid.)

The court criticized PG&E for basing its analysis on “the
plain language of the relevant statutes.” (Typed opn. 23; see

typed opn. 19 [“The court reached this conclusion based solely on

its reading of the relevant statutes”].) It acknowledged that the
applicable statutes make the presumptions rebuttable in utility

cases, and allow a utility to demonstrate by a preponderance of
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the evidence that the necessity elements are not met. (Typed
opn. 23.) But, it observed, that “does not speak to the applicable
standard of review or deference courts should give to quasi-
legislative decisions, such as a valid intraterritorial taking.”
(1bid.)

The court also criticized PG&E for not “grappl[ing]” with
what it saw as the “distinctions” between extraterritorial takings

and those involving utility property. (Typed opn. 23.) For two

reasons, it rejected PG&E’s view that the Legislature intended
trial courts to afford no deference to agency findings in utility

cases, as 1n extraterritorial cases. (Typed opn. 25.) First, in the

court’s view, the Legislature would have employed exactly the
same language it used in extraterritorial cases if it wished the
same law to apply, but in utility takings cases the Legislature
made the rebuttable presumptions to affect the “ ‘burden of
proof’ ” instead of the “ ‘burden of producing evidence.”” (Ibid.)
Second, the court posited that an extraterritorial taking is not a
“valid legislative action” by a local agency, while an

intraterritorial taking is. (/bid.)

The Fourth District, Division Two, relied heavily on the
legislative history of SB 1757, focusing on what that history “does
not say.” (Typed opn. 26.) The court explained that the

legislative history does not mention case law—decided in the
conclusive presumption context—giving “great deference to a
public entity’s eminent domain decision because it is a quasi-
legislative act of a coequal branch of government.” (Typed opn.
27, 28 [“the legislative history of the 1992 amendments says

nothing about this precedent, much less anything that reflects an
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intent to overrule it”]; see typed opn. 28 [“We have scoured the

legislative history and found nothing that suggests . . . the
Legislature intended to so fundamentally alter the courts’ role in
reviewing utility takings cases].)

The court also relied heavily on Assemblymember Speier’s
comment that SB 1757 imposed a “ ‘procedural change’” that
“‘does not affect basic rights but only allows introduction of

evidence on the subject of the presumption.”” (Typed opn. 27,

emphasis omitted; see typed opn. 13—-14, 29.) It asserted that

Speier’'s comments must be viewed in light of then-existing case
law—again, decided in the conclusive presumption context—“that
courts give great deference to a public entity’s eminent domain
decision because it is a quasi-legislative act of a coequal branch of
government.” (Typed opn. 27.) The court concluded that one of
the “ ‘basic rights’ ” unaffected by SB 1757 was a local

> [13

government entity’s “right” to have “ ‘great deference’” accorded

to its eminent domain decisions. (Typed opn. 29.) The court also

gave “no weight” to the legislative history cited in PG&E—a
statement by the Governor’s Office of Planning and Research
explaining its recommendation that the governor sign the bill.

(Typed opn. 30.) The court asserted that statements by the

executive branch “ ‘cannot reflect the intent of the Legislature.””

(Typed opn. 31.)

Upon this foundation, the Court of Appeal rejected the
Third District’s conclusion in PG&E that the rebuttable
presumptions and preponderance of the evidence standard
conflict with substantial evidence review, and therefore the trial

court must “determine whether any evidence supports the public
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entity’s decision.” (Typed opn. 31, emphasis added.) The court

observed that “[t]his conflates the burden of proof with the trial
court’s standard of review.” (Ibid.) The court reasoned that SB
1757 did not do away with the gross abuse of discretion standard
in utility cases because the Legislature would not have silently or
obscurely “ ‘decided so important and controversial a public policy
matter and created a significant departure from the existing
law.”” (Typed opn. 32.)

The Fourth District, Division Two, concluded that the

Town’s proposed approach—that the trial court engage only in
deferential review of the Town’s eminent domain decision, rather
than conducting a trial—“better harmonizes the statutory
language, legislative history, and relevant case law.” (Typed opn.
32.) The court summarized the Town’s proposed approach as
applying a substantial evidence standard of review:

“In utility-condemnation cases, the [public entity’s]

findings are presumed procedurally valid and

presumed supported by substantial evidence, and a

private utility must convince the trial court, using

evidence outside the administrative record if

necessary, that the resolution is procedurally invalid

or that the [public entity’s] findings are not supported
by substantial evidence.”

(Ibid., emphasis added.) The Court of Appeal reversed the
judgment in Liberty’s favor because the trial court did not review
the Town’s resolutions of necessity for substantial evidence but

instead “exercis[ed] its independent judgment.” (Typed opn. 35.)

In the final portion of its opinion, the Court of Appeal held

the trial court committed “ ‘fundamental error’ ” by disregarding

28



the Town’s findings, objectives, and supporting evidence in its

> 13

resolutions of necessity and instead relying on Liberty’s “extra-

record evidence.” (Typed opn. 35-36.) Because the Court of

Appeal viewed the trial court’s role as limited to deferential
review of the Town’s resolutions, it held the court further erred
by allowing Liberty to present extensive evidence that postdated

the Town’s resolutions. (Typed opn. 36-38.)

Liberty petitioned the Court of Appeal for rehearing,
arguing the court’s opinion is in error in the following respects:
(1) the trial court did not base its decision solely on evidence
postdating the Town’s resolutions of necessity (see typed opn. 2,

36—37); (2) the trial court in fact considered and rejected the

Town’s findings and objectives (see typed opn. 6, 33, 35, 37); (3)

the Town did not consistently argue that evidence postdating its

resolutions of necessity was irrelevant (see typed opn. 33, fn. 7),

and indeed presented postresolution evidence of its own (see 3 AA
2410, 2418, fn. 21); and (4) pursuant to section 1268.720, the
opinion should be corrected to hold that Liberty, rather than the

Town, will recover its costs on appeal (see typed opn. 40). The

Court of Appeal denied rehearing but modified its opinion in
certain respects and awarded Liberty its costs on appeal. (Order

modifying opn. and denying petn. for rehg. 1-3.)
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LEGAL ARGUMENT

I. Review should be granted to resolve the conflict in
the published case law about application of the
rebuttable presumptions of public necessity and
more necessary public use in utility takings cases.

This Court should grant review to resolve the conflict in the
published case law concerning the operation of the statutory

rebuttable presumptions in utility takings cases. (Cal. Rules of

Court, rule 8.500(b)(1).) The Town of Apple Valley and PG&E

decisions are irreconcilable. If left unresolved, their conflict will
only deepen, sowing statewide confusion in this important area of
eminent domain law that impacts vital utility services. The
public, the parties, and the courts require clarity. In addition,
review should be granted to give effect to the will of the
Legislature in adopting SB 1757 by holding the public necessity
for a proposed taking of utility property is a judicial question and,
as a result, municipalities are not free to take virtually any
utility property they choose.

In PG&E, the Third District held a utility property owner
could successfully challenge a public agency’s right to take by
introducing evidence to rebut the presumptions of public
necessity and more necessary public use by a preponderance of
the evidence; the owner need not show the agency abused its
discretion, or that the agency’s decision was unsupported by
substantial evidence. (PG&E, supra, 95 Cal.App.5th at pp. 826,
832-833, 837-838.) By contrast, here, in Town of Apple Valley,
the Fourth District, Division Two, held the trial court erred by

applying the rebuttable presumptions in the manner outlined by

PG&E, applying its independent judgment to weigh the evidence
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presented at trial. (Typed opn. 35-36.) The court held the trial

court should have reviewed only the Town’s decision to determine

if it was supported by substantial evidence. (Typed opn. 32.)

This Court should grant review to resolve the conflict between
these diametrically opposed holdings.

Review also should be granted to provide guidance to lower
courts and litigants because the PG&E and Town of Apple Valley
decisions are in conflict as to each step of the legal analyses by
which they reached their opposing results. The Third District in
PG&E followed this Court’s guidance in John by beginning its
analysis with the statutory language, seeking to harmonize SB
1757’s imposition of rebuttable presumptions with other
applicable statutes. (PG&E, supra, 95 Cal. App.5th at p. 832,
citing John, supra, 63 Cal.4th at pp. 95-96.) The Fourth District,
Division Two, on the other hand, criticized the PG&E court for

basing its decision primarily on the statutory language. (Typed
opn. 19, 23.) More important, in the view of the court here, was
the pre-1992 case law concerning conclusive presumptions in
other categories of takings cases, which emphasized trial courts’
deferential review, and which the Court of Appeal assumed the
Legislature did not mean to abrogate when enacting SB 1757.
(Typed opn. 27-28, 32.)

The PG&E court also correctly concluded that for a trial

court to review a utility takings decision only for substantial
evidence would be “illogical and unworkable,” and would thwart
the Legislature’s imposition of rebuttable presumptions affecting

the burden of proof. (PG&E, supra, 95 Cal. App.5th at p. 834.)

That court noted the provisions of the Evidence Code defining
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rebuttable presumptions. (/d. at pp. 834-835.) An evidentiary

presumption is rebutted by the existence of contrary evidence and
not by the absence of supporting evidence. (Ibid., quoting Evid.
Code, § 606; see Bay Guardian Co. v. New Times Media LLC
(2010) 187 Cal.App.4th 438, 463 [* [O]nce a presumption

affecting the burden of proof comes into play, that is an issue

> »

which must be presented to the trier of fact’” (emphasis
omitted)].) The Court of Appeal here, however, perceived no
incompatibility. It assumed the Legislature intended for trial
courts to apply an evidentiary rebuttable presumption and the
preponderance of the evidence standard while still engaging in

deferential substantial evidence review of the agency’s eminent

domain decision. (Typed opn. 32.) Review is thus needed so trial

courts have clarity regarding the proper conduct of a right to take
trial involving utility property.

The Third District in PG&E also supported its
interpretation of SB 1757 by analogizing to the statutory
rebuttable presumptions in extraterritorial takings cases.
(PG&E, supra, 95 Cal.App.5th at p. 833; see Grabowski, supra,
205 Cal.App.3d at p. 898; City of Los Angeles v. Keck (1971) 14
Cal.App.3d 920, 927-929; City of Carlsbad v. Wight (1963) 221
Cal.App.2d 756, 761-763.) There, as discussed, the Legislature

made such takings a judicial question; trial courts do not defer to
agency findings of public necessity. (PG&E, at p. 834.) The
PG&E court concluded SB 1757 is another example of the

Legislature exercising its power to make a class of takings cases

justiciable, this time in the context of utility takings. (Ibid.)
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But here, the Court of Appeal drew no such conclusion,
finding extraterritorial takings cases inapposite. It emphasized
superficial differences in the statutory language establishing the
rebuttable presumptions in the two classes of cases: In utility
takings cases the presumptions “ ‘affect[ | the burden of proof ”
while in extraterritorial cases they “ ‘affect[ | the burden of

producing evidence.”” (Typed opn. 25.) The court offered no

reason why this minor linguistic difference was material to the
trial court’s role in considering the evidence, instead simply
assuming the Legislature would have employed identical
language if it had intended the same result when adopting SB
1757. (See ibid.) The court also theorized that an extraterritorial
taking is not a valid legislative action by a local agency (ibid.),
though that assertion is at odds with at least two statutes (Code
Civ. Proc., § 1240.125 [authorizing a “local public entity” to
“acquire property by eminent domain outside its territorial
limits”]; Gov. Code, § 54341 [authorizing a local agency to
“Improve any enterprise wholly or partially within or wholly
without the local agency” and to “acquire any real or personal
property” by eminent domain]). Review is therefore necessary to
determine which view is correct, and whether courts in utility
takings cases may look to extraterritorial takings decisions for
guidance.

Finally, the Third District in PG&E concluded the
statutory language is unambiguous and thus found no need to
resort to the legislative history of SB 1757 to decide the proper
application of the rebuttable presumptions in utility takings

cases. (PG&E, supra, 95 Cal. App.5th at p. 836; §§ 1240.650,
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subd. (c), 1245.250, subd. (b).) In so ruling, it was following this

Court’s established precedent. (Diamond Multimedia Systems,
Inc. v. Superior Court (1999) 19 Cal.4th 1036, 1055 [“Only when

the language of a statute is susceptible to more than one
reasonable construction is it appropriate to turn to extrinsic aids,
including the legislative history of the measure, to ascertain its
meaning”’].) By contrast, the Fourth District, Division Two,
resorted to the legislative history as an interpretative aid without
first parsing the statutory language to decide whether it is

ambiguous. (See typed opn. 26-30.) Indeed, it is fair to

characterize the Court of Appeal’s decision below as focused on
the case law in existence when SB 1757 was adopted, along with
clues the court gleaned from what SB 1757’s legislative history
said and did not say, almost to the exclusion of the governing
statutory language. Review is thus needed to decide whether SB
1757’s statutory language 1s ambiguous so as to permit resort to
its legislative history as an interpretative aid.

The two decisions’ treatment of the legislative history of SB
1757 1s as opposed as every other aspect of their analyses. The
PG&E court, while not relying on the legislative history,
concluded several aspects of that history support the court’s

reading of SB 1757’s plain text. (PG&E, supra, 95 Cal.App.5th at

p. 836.) And it attached no significance to Assemblymember

Speier’s ambiguous comment that SB 1757 wrought only a

[N

procedural change, evidentiary in nature”’” and did not affect

“‘basic rights.”” (PG&E, at p. 837.) The court found that

comment “too vague” to guide its analysis. (/bid.) And, indeed,

the most reasonable interpretation of Speier’s comment is that
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the imposition of a rebuttable presumption affecting the burden
of proof is a procedural change that does not affect the basic
power of a local government entity to take property by eminent
domain, though it may affect whether a utility can rebut the
presumptions of public necessity and more necessary public use
In a particular case.

But the Fourth District, Division Two, took 1ssue with that
interpretation as well. It found Speier’s cryptic comments
pregnant with meaning, especially given the importance the
court attached to the pre-SB 1757 case law requiring deference to

agency takings decisions in other contexts. (Typed opn. 26-27,

29.) According to the court, Speier’s comments betrayed an
unstated legislative intent to engraft a rebuttable presumption
and the preponderance of the evidence standard onto a
preexisting deferential “substantial evidence” standard of review.

(Typed opn. 27, 29, 32.) At the same time, the court rejected as

unreflective of the Legislature’s intent portions of the legislative

history inconsistent with the court’s decision. (Typed opn. 30—

31.) Thus, the court discounted legislative history critical of
utility takings and showing the purpose of SB 1757 was to
strengthen the ability of private utilities to contest such takings.
(Ibid.) Review is necessary to give effect to the Legislature’s
intent in enacting SB 1757 and to disapprove the Fourth District,
Division Two’s published decision in Town of Apple Valley, which,
if left undisturbed, will frustrate the Legislature’s goals in
enacting that legislation, rendering the 1992 amendments a

nullity.

35



For all of these reasons, the published decisions in PG&E
and Town of Apple Valley cannot be reconciled. This Court
should grant review to resolve this burgeoning conflict, thereby
providing lower courts, public agencies, litigants, and the public

with certainty in this important area of law.

II. This Court should grant review to clarify the scope
of admissible evidence in a utility takings trial.

This Court also should grant review to clarify the scope of
admissible evidence where utility property is the subject of the
proposed taking, and where the presumptions of public necessity
and more necessary public use are therefore rebuttable.2 The
tight constraints the Court of Appeal’s published decision has
placed on the scope of admissible evidence in such a trial will
play havoc with the statutory scheme and undermine the
Legislature’s goals in enacting SB 1757 by requiring the
exclusion of otherwise admissible evidence that could rebut the
statutory presumptions.

As discussed, the Court of Appeal here held the trial court
in a utility taking trial merely decides whether the condemning
agency’s resolution of necessity was supported by substantial

evidence. (Typed opn. 32, 35.) As a corollary of that holding, the

court further held the trial court committed “ ‘fundamental
error’ ” by relying on Liberty’s evidence postdating the Town’s

2015 resolutions of necessity. (Typed opn. 35-38.) In the Court

4 This issue is “fairly included” in the first question presented.
(Cal. Rules of Court, rule 8.516(a)(1).) Liberty identifies it as a
second issue for review because the Court of Appeal’s opinion
addresses it in a separate section. (Typed opn. 33—38.)
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of Appeal’s view, Liberty’s defense at trial should have been
limited to the specific facts it pled several years earlier in its
2016 answer to the Town’s eminent domain complaint. (Typed
opn. 36—37.)

This Court should grant review to decide whether the
Court of Appeal’s dramatic limitation on the definition of relevant
evidence in utility takings cases comports with SB 1757. Where,
as here, a public entity seeks to take utility property, “the
resolution of necessity creates a rebuttable presumption that the
matters referred to in Section 1240.030 are true.” (Code Civ.
Proc., § 1245.250, subd. (b), emphasis added.) The “presumed
fact[s]” (Evid. Code, § 606) are the public necessity elements

themselves, not the public entity’s findings about those elements.
It follows, then, that at trial the objecting party should be
permitted to disprove the public necessity elements to rebut the
statutory presumption of their truth, and that inquiry should not
be limited to challenging the public agency’s findings about those
elements or the time period when those findings were made. (See

Code Civ. Proc., § 1250.370, subds. (b)—(d).) In other words, to

give proper effect to the rebuttable presumptions, the defendant
in a utility takings case should not be limited to undercutting the
basis for the agency’s findings. Rather, like any party with the
burden of proof, it should be permitted to introduce any
admissible evidence relevant to disproving the public necessity

elements.2 (Evid. Code, § 606; Farr, supra, 187 Cal.App.4th at p.

5 Section 1240.610, which requires that the proposed use be a
“more necessary public use,” does not require that such a finding
be included in a resolution of necessity. This is another reason
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681 [“A presumption affecting the burden of proof places on the
party against whom it operates the obligation to establish by
evidence the requisite degree of belief concerning the
nonexistence of the presumed fact in the mind of the trier of fact
or the court”].)

This case is an ideal vehicle for deciding this important
question. The Town adopted its resolutions of necessity in 2015,
when Liberty’s proposed merger with the water system’s previous

owner, Carlyle, was still pending. (Typed opn. 3.) By the time

the right to take trial concluded in 2021, however, the water
system had been under Liberty’s competent management for six

years. (See typed opn. 4-6, 36.) By then, evidence relating to the

Town’s objectives of alleviating any issues with Carlyle’s
management was—if not moot—only a small part of the universe
of relevant evidence relating to the public necessity for the
proposed taking and whether the Town’s proposed use of the
property was a more necessary public use.

Accordingly, this Court should grant review to decide the
appropriate scope of admissible evidence in a right to take trial
involving utility property. Because SB 1757 makes the public
necessity and more necessary public use inquiries judicial
questions when utility property is at issue, the Court should hold
a utility can present any otherwise admissible evidence to rebut
the presumptions. Artificial temporal constraints on the scope of

admissible evidence can serve only to assist municipalities in

not to limit evidence pertaining to this requirement to that which
existed when the resolution was adopted.
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taking utility property when such a taking is not justified under

all the evidence and is not in the public’s interest.

CONCLUSION

For all these reasons, this Court should grant review.

February 21, 2025 HORVITZ & LEVY LLP
ROBERT H. WRIGHT
BRADLEY S. PAULEY

By: B/‘LW%—J ) M

Brédley S. Pauley ™~
Attorneys for Defendant and Respondent

LIBERTY UTILITIES (APPLE
VALLEY RANCHOS WATER) CORP.
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L.
INTRODUCTION

The Town of Apple Valley (TAV) sought to condemn via eminent domain a
private water utility system. In November 2015, TAV passed two resolutions of
necessity (RON) to acquire the water system, which was then owned by Carlyle
Infrastructures Partners and operated by Apple Valley Ranchos Water (AVR). In January
2016, TAYV filed this eminent domain action to acquire the water system. A day later,
Carlyle’s sale of the water system to respondent Liberty Utilities closed.

After extensive proceedings, including a 67-day bench trial held between late 2019
and early 2021, the trial court issued a Statement of Decision (SOD) finding that TAV
did not have the right to acquire the water system. The court thus entered judgment and
an award of attorney’s fees for Liberty. TAV timely appealed.

We reverse for two main reasons: (1) the trial court applied the wrong standard of
proof and, in turn, failed to give the appropriate deference to TAV’s decision and
underlying findings, and (2) the trial court improperly based its decision entirely on post-
RON facts and events, namely, Liberty’s conduct after TAV adopted the RONs. The

matter is remanded for further proceedings consistent with this opinion.
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I1.
FACTUAL AND PROCEDURAL BACKGROUND

In December 2010, investment fund Carlyle Infrastructure Partners purchased
TAV’s water system from AVR over TAV’s objections. Because TAV was concerned
about how Carlyle would operate the water system, TAV began investigating whether to
acquire the system in early 2011.

In September 2014, however, Carlyle entered into a merger agreement to sell the
water system to Liberty, a subsidiary of Algonquin Power & Utilities Corporation. Right
after signing the agreement, Liberty began seeking approval from the California Public
Utilities Commission (CPUC), which took until January 2016 to complete. As reflected
in the merger agreement, Liberty and Carlyle knew that TAV was considering taking the
water system via eminent domain.

In November 2015, while the merger agreement remained pending, TAV approved
two RONSs to acquire the water system from AVR. One RON concerned the water
system within TAV’s boundaries while the other concerned minor parts of the system
outside of TAV’s boundaries. The RONs defined TAV's project as the “public
ownership, operation, and maintenance of the Apple Valley Water System to provide

water service to the public.”

l The parties do not differentiate between the RONs and Liberty does not argue
that they should be analyzed differently. Rather, Liberty essentially treats the RONs as
only one RON that concerns the water systﬁnﬂvithin TAV’s borders.

~
J



In December 2015, the CPUC approved the merger agreement over TAV’s
objections, which allowed Liberty to acquire the water system.

In January 2016, TAV filed this eminent domain action against AVR.” Later that
month, Liberty’s purchase of the water system from AVR went through.

Liberty’s operative amended answer asserts various objections under California’s
Eminent Domain Law (Code Civ. Proc., § 1230.010 et seq.), although Liberty later
abandoned most of them.j As relevant here, Liberty objected on three main grounds: (1)
the public interest and necessity do not require TAV’s project (§ 1240.030, subd. (a)); (2)
the project is not planned in a manner most consistent with the greatest public good and
least private injury (§ 1240.030, subd. (b)); and (3) TAV’s proposed use of the water
system is not a more necessary public use (MNPU) than Liberty’s continued use (§
1240.650, subds. (a), (c)).

In 2018, the trial court ruled on the parties’ disputes over (1) the appropriate
standard of review for the trial court to apply when deciding Liberty’s objections after a
bench trial and (2) the role of the 55,000-page administrative record (AR) underlying
TAV’s RONs. TAV argued the “gross abuse of discretion standard of section 1245.255,
subdivision (b)” controlled, meaning that Liberty had to show TAV’s adoption of the

RONs was a gross abuse of discretion. Liberty, on the other hand, argued it only had the

2 .. . .
TAYV sued two other entities, but those claims are not at issue here.

’ Unless otherwise indicated, all further statutory references are to the Code of
Civil Procedure. [45]
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burden of proving by a preponderance of the evidence “‘the nonexistence of (1) one or
more of the three public necessity elements in [s]ection 1240.030; or (2) the more
necessary public use element under [s]ection 1240.650(c).”

As for the AR, TAV argued that Liberty had to submit the entire AR, yet it failed
to do so. Liberty argued the AR was irrelevant because it was not objecting to the
validity of the RONs and, as TAV conceded, Liberty was entitled to rely on evidence
outside of the AR to meet its burden.

The trial court agreed with Liberty on both issues in a thorough order in October
2018. The trial court ruled that the ““gross abuse of discretion standard™ does not apply
and, instead, Liberty bears the burden of proving by a preponderance of the evidence that
at least one of the four required elements (see § 1240.030, 1240.650, subd. (c)) was not
satisfied. The court then ruled that to meet this burden, Liberty need not submit the AR.
Rather, the court decided that “[1]t is up to Liberty to decide what evidence it believes is
relevant to meeting its burden of proof.”

The trial court held a bench trial spanning over 67 court days between 2019 and
2021. After receiving post-trial briefing, the trial court issued an 84-page tentative SOD
finding that Liberty had met its burden and thus TAV was not entitled to acquire the
water system via eminent domain.

The SOD does not acknowledge or mention the RON’s findings or objectives, nor
does 1t explain how Liberty rebutted them. The SOD essentially rejected all of TAV’s
evidence while finding Liberty’s more persuasive or credible.

[46]
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TAV filed extensive objections to the tentative SOD, including objections that (1)
the trial court failed to give any deference to the RONs and their findings, (2) the trial
court erroneously allowed Liberty to present whatever evidence it wanted to introduce to
rebut the RONs, (3) the trial court should have admitted and considered the AR, (4) the
trial court failed to apply the “gross abuse of discretion™ standard, (5) the trial court failed
to consider the RONs’ findings as they existed when the RONs were adopted, (6)
Liberty’s answer failed to state with specificity the facts and grounds on which its
objections were based as section 1250.230 requires, (7) the trial court incorrectly relied
exclusively on post-RON evidence to determine whether the RONs’ findings were
rebutted and whether Liberty had met its burden, (8) at the same time, the trial court
improperly precluded TAV from using post-RON evidence to support its position, and
(9) at a mimimum, the tral court should have remanded the case to TAV to consider in
the first instance the post-RON evidence admitted at trial that the SOD relied on.

The trial court overruled all of TAV’s objections and adopted the tentative SOD in
full as its final SOD (except for minor modifications Liberty requested). The court then
entered judgment for Liberty, dismissed TAV’s complaint, and awarded Liberty over $13
million in attorney’s fees. TAV timely appealed.

11.
DISCUSSION

TAYV contends the trial court made four fundamental errors: (1) the court applied

the wrong standard of review; (2) the court erroneously refused to admit and consider the
[47]
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AR and the RON’s findings/objectives and, in so doing, misapplied the rebuttable
presumption; (3) the court improperly relied on post-RON evidence to find Liberty met
its burden, yet ruled that TAV could not rely on post-RON evidence to support the
RONSs; and (4) assuming post-RON evidence is relevant, the court erred by refusing to
remand the case to allow TAV to consider post-RON evidence in the first instance. We
address each issue in turn, but we first provide some background on the applicable law.

A. Legal Background

1. I'minent Domain Law

Eminent Domain Law (§ 1230.010 et seq.) outlines “[t]he entire framework which
exists for the exercise of the inherent governmental power of eminent domain in
California,” and “these statutory provisions must be strictly complied with when
proceeding in an eminent domain action.” (San Bernardino County I“lood Control
District v. Grabowski (1988) 205 Cal. App.3d 885, 893 ((Grrabowski).)

In general, a public entity may take property via eminent domain only if the
proposed “project” meets three criteria, which we refer to as the “public necessity
elements™: (1) the public interest and necessity require the project; (2) the project is
planned or located in the manner that will be most compatible with the greatest public
good and the least private injury; and (3) the property sought to be acquired is necessary
for the project. (§ 1240.030, subds. (a)-(c); SII“P v. Burlington Northern & Santa I'e Ry.
C'o. (2004) 121 Cal.App.4th 452, 468.) When, as here, the taking involves property
already used for a public use (such as a utility), there is a fourth element; (4) the project’s

[48]
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proposed use of the property must be “a more necessary public use than the use to which
the property is appropriated” (the MNPU element) (§ 1240.610).

A public entity may file an eminent domain action only if it has, among other
things, adopted a RON finding that the proposed taking satisfies the three public
necessity elements. (§ 1245.220.) If the entity has adopted a RON, the RON must
expressly state that the public entity has “found and determined™ that the three public
necessity elements have been satisfied. (§ 1245.230, subd. (c).) When, as here, the
project concerns a “property appropriated to public use,” the RON need not “find” or
“determine” that the MNPU element has been satisfied, but 1t must “refer” to the MNPU
element statute (§ 1240.610).

A validly adopted RON triggers certain legal presumptions, depending on the
project. Generally, “[e]xcept as otherwise provided by statute, a resolution of necessity
adopted by the governing body of the public entity . . . conclusively establishes the
matters referred to in section 1240.030™ (i.e., the public necessity elements).

(§ 1245.250, subd. (a).) Similarly, it is also presumed that the MNPU element is satistied
when the property to be condemned is already ““appropriated to public use” and the public
entity seeks to use the property for the same public purposes. (§ 1240.650, subd. (a).)

Different presumptions apply in other circumstances. If the property sought to be
taken 1s a public utility, a validly adopted RON only “creates a rebuttable presumption
that the [three public necessity elements] are true,” which “affect[s] the burden of proof.”
(§ 1245.250, subd. (b), italics added.) Likewise, if the property is a public utility that
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“the public entity intends to put to the same use,” the MNPU presumption is only “a
rebuttable presumption affecting the burden of proof.” (§ 1240.650, subd. (c), italics
added.) Finally, if the property “is not located entirely within the boundaries of the local
public entity, the resolution of necessity creates a presumption that the [three public
necessity elements] are true,” which affects “the burden of producing evidence.”

(§ 1245.250, subd. (c), italics added.)

A property owner may obtain judicial review of the validity of a RON before an
eminent domain suit 1s filed by petitioning for a writ of mandate under section 1085 or, if
an eminent domain suit has been filed, by objecting to the right to take. (§ 1245.255,
subd. (a).) Under either procedure, the trial court generally must apply a section 1085
deferential standard of review. (Redevelopment Agency v. Rados Bros. (2001) 95
Cal.App.4th 309, 316; Burbank-Clendale-Pasadena Airport Authority v. Hensler (1991)
233 Cal.App.3d 577, 589; Anahcim Redevelopment Agency v. Dusek (1987) 193
Cal.App.3d 249, 258 (Dusck).)

If the public entity has filed an eminent domain suit, the defendant-property owner
may object via a demurrer or an answer only on the grounds “‘authorized by [s]ection
1250.360 or [s]ection 1250.370.” Section 1250.360 outlines various “[g]rounds for
objection to the right to take, regardless of whether the plaintiff has adopted a [RON].”
The only one at issue here 1s that the proposed taking does not satisfy the MNPU element
of section 1240.610. (See § 1250.360, subd. (f).) Section 1250.070 identifies the
“grounds for objection to the right to take where the plaintiff has not adopted a [RON]
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that conclusively establishes™ that the public necessity elements have been met. (Italics
added.) The only objection at issue here is that the taking would not satisfy the public
necessity elements. (See § 1250.370, subds. (b)-(c).)

The trial court “*shall hear and determine all objections to the right to take.”

(§ 1260.120, subd. (a).) To do so, “[t]he court may . . . specially set [objections to the
right to take] for trial.” (§ 1260.110, subd. (b).)

The standard of review the trial court uses to resolve an eminent domain dispute
can differ depending on the nature of the property sought to be taken. As relevant here,
eminent domain actions involving property outside the boundaries of the public entity’s
jurisdiction (extraterritorial cases) are reviewed more strictly than actions involving
property within the jurisdiction’s boundaries. This is because of the different
corresponding statutory presumptions (see §§ 1245.250, subds. (a), (¢).)

When the property sought to be taken is within the public entity’s jurisdictional
boundaries, a RON has a conclusive effect as to the three public necessity elements
unless “‘its adoption or contents were influenced or affected by gross abuse of discretion
by the governing body.”™ (Santa Cruz County Redevelopment Agency v. [zant (1995) 37
Cal.App.4th 141, 148-149 (/zanf).) This may be shown by “a lack of substantial evidence
supporting the [RON]” or by showing that “at the time of the agency hearing, the
condemnor had irrevocably committed itself to the taking of the property regardless of

the evidence presented.” (/bid.)
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This deferential standard applies because the adoption of a RON is “a quasi-
legislative act.” (Dusck, supra, 193 Cal.App.3d at p. 260.) Courts generally must defer
to a public entity’s *“‘fundamental political question’ to take property (ibid.), “because of
the constitutional separation of powers.” (Western States Petroleum Assn. v. Superior
Court (1995) 9 Cal.4th 559, 572; see also Dusck, supra, at p. 255 [noting “the historical
deference accorded legislative determinations of necessity™]; /zant, supra, 37
Cal.App.4th at p. 150 [a “resolution of necessity is a legislative act . . . and thus great
deference must be given to the legislative determination™].) Under the gross abuse of
discretion standard, the trial court **‘is limited to an examination of the proceedings to
determine whether adoption of the resolution by the governing body of the public entity
has been arbitrary, capricious, or entirely lacking in evidentiary support, and whether the
governing body has failed to follow the procedure and give the notice required by law.””
(Dusck, supra, at pp. 257-258.) The trial court 1s thus confined to the administrative
record and may not accept extra-record evidence. (See Western States Petroleum Assn. v.
Superior Court, supra, at p. 576; Carrancho v. California Air Resources Board (2003)
111 Cal.App.4th 1255, 1269.)

Extraterritorial cases differ in the evidence the trial court may consider and how
the court views the evidence. A defendant-property owner challenging a public entity’s
extraterritorial taking is entitled to a full trial during which the trial court may consider

extra-record evidence. (See e.g., Grabowski, 205 Cal.App.3d 885, 893; Clity of Los
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Angeles v. Keck (1971) 14 Cal.App.3d 920, 925-926 (Keck); City of Carlsbad v. Wight
(1963) 221 Cal.App.2d 756, 761-762 (Wight).

In extraterritorial cases, a validly adopted RON creates a rebuttable—as opposed
to conclusive—presumption that the public necessity elements have been met.

(§ 1245.250, subd. (c).) This allows the trial court to decide whether, based on all the
evidence admitted at trial, the elements have been met. (See id., Leg. Comm.
Comments—Senate [noting that section 1245.250 subd. (c), like its predecessor statute,
makes the public necessity elements “justiciable™].)

The Legislature decided to differentiate intraterritorial and extraterritorial takings
because of the “the differences in the postures of both the property owner and the
condemning agency in these contrasting situations.” (Keck, supra, 14 Cal.App.3d at p.
925.) To begin with, public entities cannot exercise their power outside of their
jurisdictional boundaries (with limited exceptions not present here). (Wight, supra, 221
Cal.App.3d at p. 761.) But when a public entity decides to take property within its
borders via eminent domain, that is “is a legislative, not a judicial, matter.” (/bid.)

There are also differing governmental representation concerns at issue because
“[w]here the property 1s inside the territorial limits, the ministerial officers and legislative
body of the condemning agency and the property owners and taxpayers should have full
knowledge of conditions, locations, and the public good involved in the proposed
improvement.” (Keck, supra, 14 Cal.App.3d at p. 925.) The legislative body and its
officials “are accountable to those who are property owners and, also, to those who are
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taxpayers within the territorial limits through the elective process.” (/bid.) On the other
hand, “where the property sought to be taken is outside and distant from these territorial
limits, neither such knowledge nor such accountability may be present.” (/bid.) In other
words, an extraterritorial takings is not a quasi-legislative act of a coequal branch of
government that is entitled to deference because it 1s not a valid exercise of the public
entity’s legislative power, which does not extend beyond its boundaries (except in
circumstances not present here). (See ibid.; Wight, supra, 22 Cal.App.2d at p. 760.)
“Thus, the Legislature has specifically provided that the courts shall pass upon™
extraterritorial takings. (Keck, supra, at p. 925.)
2. The 1992 Amendments to the I:minent Domain Law

The Legislature amended the Eminent Domain Law in 1992 with Senate Bill No.
1757, which enacted the rebuttable presumptions for public utility takings in sections
1245.250, subdivision (b) and 1240.650, subdivision (c).4 (See Senate Bill No. 1757
(1991-1992 Reg. Sess.; Senate Bill No. 1757) (Stats. 1992, ch. 812, §§ 2-3); Pacific Gas
& Electric Co. v. Superior Court (2023) 95 Cal.App.5th 819, 830 (P& 1))

Assemblymember Jackie Speier was granted unanimous consent by the
Legislature to print a statement concerning Senate Bill No. 1757 in the Assembly Journal.
Assemblymember Speier explained: ““[Senate Bill No. 1757 makes a procedural change

in how, under limited circumstances, the question of necessity and better public use is

! We grant TAV’s unopposed request that we take judicial notice of the legislative
history of Senate Bill No. 1757. We also note that Liberty relies on the legislative history

as well. [54]
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proven in eminent domain actions. It creates a rebuttable rather than a conclusive
presumption in the specified circumstances. [{] When I presented [Senate Bill No.] 1757
on the Floor for Assembly passage, | stated in argument and stressed to the Assembly that
this 1s a procedural change, evidentiary in nature, and that it does not affect basic rights
but only allows introduction of evidence on the subject of the presumption.” (Emphasis
added.)

Several legislative reports explain the legislation’s “procedural change[s]” and its
purposes in greater detail. A Senate Committee on the Judiciary analysis explains that
the purpose of Senate Bill No. 1757 1s ““to allow private utility companies to challenge the
decision of a public entity to take over the utility property for public operation and use.”
The report notes that a RON 1s generally conclusive unless its adoption or contents “were
the result of a gross abuse of discretion.” The report explains: “Section 1240.650
generally provides a conclusive presumption that the same use by public entities of the
property to be taken is a “more necessary use’” than the use for which the property was
already being used by the private entity. The purpose of the presumptions is to avoid
litigation and challenges to a public entity’s legislative determination of public use and
necessity.”

Senate Bill No. 1757 thus “would remove those conclusive presumptions in the
case of privately owned public utility property which is being taken for the same public
use. The bill would instead substitute a rebuttable presumption affecting the burden of

proof in favor of the condemnor public entity. Unlike a conclusive presumption, which
[565]
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cannot be challenged or contradicted, a rebuttable presumption affecting the burden of
proof permits a challenge to the fact being assumed. Under Evidence Code [s]ection 605,
‘the effect of a presumption affecting the burden of proof is to impose upon the party
against whom it operates the burden of proof as to the non-existence of the presumed
fact.” Thus, in a case where the public entity proposes to take privately owned public
utility property by eminent domain for the same use, [Senate Bill No.] 1757 would enable
the private utility to challenge the proposed taking as to its necessity and purpose.
However, it would be the condemnee private entity’s burden to show that the taking was
not a ‘public necessity’ and that the proposed use was not a more necessary use. []] A
similar rebuttable presumption of ‘more necessary use’ applies where the state seeks to
take property which is already put to the same use as 1s intended by the state (C.C.P. [§]
1240.640).”

An Assembly Committee on the Judiciary report explained that under then-

existing law, a validly adopted RON ““will conclusively establish that the prerequisites for

taking the property (i.e., the public necessity) have been met and the property owner’s
right to challenge the right of the public entity to condemn the property will be severely

limited. However, if a local public entity condemns property outside of its boundaries,

the resolution of necessity creates a rebuttable presumption that the conditions for taking
the property have been met (e.g., the resolution’s finding that there is a ‘public necessity’

for the taking of the property is rebuttable).”
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The report then summarized Senate Bill No. 1757 as making two main changes to
the law. First, “[1]n eminent domain proceedings involving the property of an electric,
gas or water public utility there is a rebuttable, rather than a conclusive presumption that
(a) the taking of the property is a “‘more necessary taking’ and (b) the content of the
resolution of necessity is true (e.g., the taking of the property is a ‘public necessity’) if
the condemning public entity intends to put the property to the same use as the utility.”
Second, “[t]he rebuttable presumption is in favor of the condemning agency and is a
presumption affecting the burden of proof.”

The report went on to explain that “[b]y making the presumption rebuttable, this
bill will give . . . utilities much greater ability to challenge any proposed taking of their
property when it is being condemned with the intent to continue to use it as a utility.”
Although the utility would have the burden of showing that “‘the taking was not a “public
necessity’ and that the proposed use was not a more necessary use,” which would not be
“an easy task” since it would require “prov[ing] the non-existence of any fact,” Senate
Bill No. 1757°s amendments “will provide private utility owners a much greater ability to
challenge any decision to condemn their property.”

An Enrolled Bill report relays the Governor’s Office of Planning and Research’s
(GOPR) statement explaining its recommendation that the governor sign Senate Bill No.
1757. That office understood the legislation as only “provid[ing] for a rebuttable, rather
than a conclusive, presumption in certain eminent domain proceedings.” The report
explained: “Under current law, if the public entity plans to put the property to the same
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use or any other public use, that use 1s conclusively presumed to be a ‘more necessary
use’ than the current use. Legally, ‘conclusive presumption is an automatic
determination that a particular action 1s beyond dispute and which renders evidence to the
contrary inadmissible. The rationale is that the usual validity of the assertion outweighs
the costs and time of taking evidence.” The GOPR understood that, on the other hand, a
“‘rebuttable presumption’ is a presumption which may be rebutted or disputed by
evidence; if no or insufficient evidence is presented, the presumption stands.”

3. PG&I

PG&I, supra, 95 Cal.App.5th 819, was decided after TAV filed its opening brief
and, to date, it is the only published decision to consider the 1992 utility amendments and
their effect on the standard of review in an eminent domain action involving a public
utility. Because Liberty contends ’(;& /< forecloses TAV’s argument that the trial court
used the wrong standard of review and we disagree with the decision in some key
respects, we discuss it in detail.

PG& I arose from a writ proceeding concerning the parties’ dispute over the
appropriate standard of proof to be used at the trial on an irrigation district’s eminent
domain action to take PG&E’s electric distribution system within the district’s service
area. (PG&I, supra, 95 Cal. App.5th at pp. 826-827.) The district adopted a RON
finding that the three public necessity elements and the MNPU element would be
satisfied by the taking. (/d. at p. 827.) PG&E objected on various grounds, including (1)
under section 1250.360, subdivision (f) that the district’s taking was not for a more
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necessary public use, and (2) under section 1250.370 that the public interest and necessity
do not require the project. (’G&I:, supra, at p. 827.) PG&E did not, however, challenge
the RON under section 1245.255, which provides grounds for challenges to a RON,
including that it was “““influenced or affected by gross abuse of discretion.”” (PG& /-,
supra, at p. 827; § 1245.255, subds. (a)-(b).)

After an appeal and remand, the trial court resolved the parties’ dispute over the
proper standard of review to apply at trial. (P’G&l:, supra, 95 Cal. App.5th at pp. 826-
829.) The courtruled: “‘PG&E may introduce additional evidence, out of the record of
[the District]’s Resolution of Necessity proceeding, to attempt to disprove [the District]’s
determinations that the four findings of public use and necessity have been established
[citation]; and []] [t]he standard of judicial review is whether [the District] committed a
gross abuse of discretion in adopting the Resolution by showing that there is a lack of
substantial evidence to support the public use and necessity determinations.” (/d. at p.
829.) The court also ruled that *““the applicable burden of proof standard for PG&E at the
Right to Take trial is the preponderance of the evidence standard.”" (/bid.)

The only 1ssue the parties contested in an extraordinary writ proceeding in the
Court of Appeal was the applicable standard of review at trial. (P’G& [, supra, 95
Cal.App.5th at pp. 829, 832-838.) The court agreed with PG&E that PG&E did not have
to show that the district’s RON was a gross abuse of discretion or unsupported by

substantial evidence. (/d. at p. 833.) Instead, PG&E only had to “prove that one of the
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public necessity elements (§ 1240.030) or the more necessary public use element
(§ 1240.610) 1s not true by the preponderance of the evidence.” (/bid.)

The court reached this conclusion based solely on its reading of the relevant
statutes. (I’G& s, supra, 95 Cal. App.5th at p. 833.) The court first noted that PG&E’s
only objections were brought under sections 1250.360 and 1250.370. (PG&1:, supra, at
p. 833.) PG&E objected under section 1250.360, subdivision (f), which is an objection
that “‘may be raised ‘regardless of whether the plaintiff has adopted a resolution of
necessity.” (§ 1250.360).” (P’G&l:, supra, at p. 833.) PG&E also objected on several
grounds under section 1250.370, which permits objections where *“‘the plaintiff has not
adopted a resolution of necessity that conclusively establishes’ the public necessity
elements,” which includes a RON concerning a public utility since the RON only
presumptively establishes the public necessity elements. (P’G& 1, supra, at p. 833.) The
Court of Appeal thus reasoned that /’(;& /s objections were not challenges to a RON
that “require[d] a showing of abuse of discretion or lack of substantial evidence.” (/bid.)

The P& 17 court found that extraterritorial cases supported this conclusion.
(PG&IE, supra, 95 Cal. App.5th at p. 833.) The court observed that section 1245.250,
subdivision (c), concerning extraterritorial takings, proscribes a rebuttable presumption
that “‘affect[s] the burden of producing evidence.” (P’G&I:, supra, at pp. 833-834.)
Similarly, section 1245.250, subdivision (b), concerning public utility takings, also
proscribes a rebuttable presumption that “affect[s] the burden of proof.” (P’G&/:, supra,
at pp. 833-834.) The I’G& - court found that although these presumptions “are different,
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they are also related,” and there was no basis to conclude only the extraterritorial
presumption allows ““a substantive challenge to a public necessity element or the more
necessary use element separate from challenging the validity of a resolution of
necessity.” (/d. at p. 834.) The court thus found “no reason for concluding that where
the rebuttable presumption affects the burden of producing evidence the Legislature
intended to allow the court to decide issues based on the evidence without deference to
any relevant agency findings, but where the rebuttal presumption affects the burden of
proof the Legislature intended that the court give the relevant agency findings deference.”
(Id. at p. 834.)

PG &I next concluded that substantial evidence review of the district’s RON’s
findings would be “illogical and unworkable in combination with the rebuttable
presumption and a burden of proof by a preponderance of evidence.” (’G& /s, supra, 95
Cal.App.5th at p. 834.) The court reasoned that a presumption is rebutted by contrary
evidence, not the absence of evidence, while substantial evidence review considers only
whether the prevailing party provided sufficient evidence to support a finding in its favor.
(Ibid.)

The P& IZ court then rejected the district’s argument that PG&E’s statutory
interpretation, which the Court of Appeal adopted, would lead to absurd results. (F’G& /e,
supra, 95 Cal.App.5th at p. 835.) The district contended that PG&E’s position 1f
accepted, would allow courts to “judicially veto™ the district’s decisions. (/bid.) The

Court of Appeal disagreed on the ground that the Legislature may make eminent domain
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decisions ““justiciable,” and the legislative history of the 1992 amendments showed that 1s
what the Legislature did with regard to public utility takings. (/bid.)

The PG& 1L court first noted that it found 1t unnecessary to review the legislative
history because it found the relevant statutes unambiguous, but concluded that the
legislative history supported its interpretation. (I’G& /s, supra, 95 Cal. App.5th at p. 836.)
The court relied exclusively on the following statement from the GOPR (outlined above):
““Under current law, private utility owners simply do not have the ability to challenge the
necessity of a public entity to take their property for the same public use. This office
believes that private property owners should have the right to legally challenge whether it
1s in the public’s best interest to seize their property.” (/bid.) In the ’G& I court’s view,
this supported the court’s “understanding that, just as in extraterritorial condemnation
cases, the Legislature had policy reasons for allowing greater judicial scrutiny over the
decision to condemn.” (/bid.)

The district pointed to Assemblymember Speier’s unanimous consent statement
outlined above as evidence that the 1992 amendments only changed the law to allow the
introduction of extrinsic evidence (i.e., evidence outside the administrative record) in
public utility takings trials. (P’G& /s, supra, 95 Cal.App.5th at p. 837.) The I’G& < court
rejected the argument because “it does not follow from the plain language of the statute,”

and Assemblymember Speier’s statement that the amendments would not ‘affect basic

rights’ 1s too vague . . . to understand.” (/bid.)
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Finally, the ’GG& /< court rejected the district’s argument that courts must defer to
its quasi-legislative determinations, such as whether to take property. (PG&l:, supra, 95
Cal.App.5th at p. 837.) The court reasoned that “the question of necessity can be made a
judicial question™ that is separate from the validity of a RON, as evidenced by
extraterritorial cases, and “‘the Legislature has done just that in the context of public
utilities.” (/bid.)

Because the trial court formulated the wrong standard of review to apply at trial,
the I’G& I court issued a writ directing the trial court to issue a new order consistent with
the opinion. (P’G&I:, supra, 95 Cal.App.5th at pp. 837-838.)

B. The Trial Court Applied the Wrong Standard of Review

Liberty argues that ’(;& /- confirms that the trial court here applied the right
standard of review. We disagree. As TAV persuasively explains, there are several
problems with PG& /s analysis.

In our view, P& s core shortcoming is its failure to acknowledge the
fundamental differences between intraterritorial and extraterritorial takings. As pre-1992
case law that Liberty—but not P(;& I-—cites, extraterritorial takings raise different
representative and constitutional concerns than do intraterritorial takings. (See e.g., Keck,
supra, 14 Cal.App.3d at p. 925; Wight, supra, 221 Cal.App.2d at p. 761.) The decision to
take property is a “fundamental political decision™ (ibid.), which requires the condemning
entity to consider and balance public policy concerns, use its expertise and superior
knowledge of its jurisdiction, and weigh constituent concerns. (See Western States
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Petroleum Assn. v. Superior Court, supra, 9 Cal.4th at pp. 569-573; Keck, supra, 14
Cal.App.3d at p. 925; Dusck, supra, 193 Cal.App.3d at pp. 258-260.)

Thus, a public entity’s taking property within its borders is a quasi-legislative act
that, when lawful, is a valid exercise of the entity’s legislative discretion. (See Dusck,
supra, 193 Cal.App.3d at p. 260.) A public entity’s decision to take property outside of
its borders, unless otherwise authorized, is not a valid exercise of its legislative power.
(Wight, supra, 221 Cal.App.2d at pp. 760-761.)

PG& I did not grapple with these distinctions. Instead, it found that the plain
language of the relevant statutes shows that PG&E could defeat the district’s eminent
domain action by showing that the taking is not for a more necessary public use
(§ 1250.360, subd. (f)) or that the public interest and necessity do not require the taking
(§ 1250.370, subd. (b)). (P’G&I:, supra, 95 Cal.App.Sth at p. 819.)

True, but this does not speak to the applicable standard of review or deference
courts should give to quasi-legislative decisions, such as a valid intraterritorial taking. As
PG& I acknowledged, a RON “‘remains significant” when reviewing objections under
sections 1250.360 and 1250.370 “because it impacts the burden at trial with respect to the
public necessity elements.” (PG&L, supra, 95 Cal. App.5th at p. 833.) The fact that
objections under those statutes do not challenge the validity of a RON does not answer
how courts should review a RON and its findings.

We thus disagree with Liberty that the gross abuse of discretion standard does not

apply simply because its objections are under section 1250.360, subdivision (f) and
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section 1250.370, subdivision (b), which are not necessarily challenges to the RON. It
does not matter that these objections apply when a public entity has not adopted a RON
or the RON 1s not given conclusive effect. As explained in more detail below, when, as
here, the public entity has adopted a RON approving a public utility taking, the rebuttable
presumption in section 1245.250, subdivision (b) applies. This requires the court to
determine whether the party challenging the RON has rebutted the RON’s presumptively
correct findings that the public necessity elements are met—regardless of the statutory
basis for the challenging party’s objections.

As PG &I7 acknowledged, the only statutory language concerning the standard of
review is the “rebuttable presumption™ language in section 1245.250, subdivision (b)
(concerning public utilities) and section 1245.250, subdivision (c) (concerning
extraterritorial takings).5 The presumption for public utilities ““is a presumption affecting
the burden of proof” while the presumption for extraterritorial takings “is a presumption
affecting the burden of producing evidence.”

Based on this similar language, ’GG& /- saw “no reason why™ the Legislature

would let courts decide extraterritorial cases “without deference to any relevant agency

) Again, section 1245.250, subdivision (b) states in relevant part: “If the taking 1s
by a local public entity . . . and the property is electric, gas, or water public utility
property, the resolution of necessity creates a rebuttable presumption that the matters
referred to in Section 1240.030 are true. This presumption is a presumption affecting the
burden of proof.” Section 1245.250, subdivision (c) states in full: “If the taking is by a
local public entity and the property described in the resolution is not located entirely
within the boundaries of the local public entity, the resolution of necessity creates a
presumption that the matters referred to in Section 1240.030 are true. This presumption
1s a presumption affecting the burden of prt)éigjing evidence.”
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findings™ while instructing courts to ““give the relevant agency findings deference” in
public utility cases. (I’G&/:, supra, 95 Cal. App.5th at p. 834.) Liberty likewise argues
the language in subdivisions (b) and (c) of section 1245.250 1s the same, and so it should
be interpreted the same, meaning that the standards applicable to extraterritorial cases
apply equally to public utility takings.

There are two problems here. First, the rebuttable presumption language in the
two provisions is similar, but 1t 1s not the same. (P’G& /-, supra, 95 Cal.App.5Sth at p. 834
[“While a presumption affecting the burden of proof and a presumption affecting the
burden of producing evidence are different, they are also related . . . .].) We assume that
if the Legislature wanted the same law to apply to extraterritorial and public utility
takings, then it would have used the same language in sections 1245.360, subdivisions (b)
and (c¢). Second, and more importantly, there is good reason to distinguish between
extraterritorial takings and public utility takings: an extraterritorial taking, unless
otherwise authorized, 1s not a valid legislative action, while an intraterritorial public

. . . 6
utility taking is.

6 . . : :
For instance, section 1240.050 notes that a local public entity has the power to

take property outside its boundaries only if “expressly granted by statute or necessarily
implied as an incident of one of its other statutory powers.” Local public entities
therefore do not have a general power to condemn property outside their borders. Liberty
notes that section 1240.125 authorizes local entities “to acquire property by eminent
domain outside its territorial limits for water, gas, or electric supply purposes or for
airports, drainage or sewer purposes if it is authorized to acquire property by eminent
domain for the purpose for which the property is to be acquired.” But, as TAV
emphasizes, this case concerns a municipality’s decision to condemn a water system
located almost entirely within its borders, “plus a small, connected extraterritorial portion

for which the Legislature has specifically authorized condemnation™ under section
[ 6 6] [footnote continued on next page|
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PG& I fails to account for this critical distinction, particularly when addressing the
district’s separation of powers argument. P& /- 1s right that “the question of necessity
can be made a judicial question by statute,” as in extraterritorial cases. (I’G&/e, supra, 95
Cal.App.5th at p. 837.) But that does not answer how courts must resolve such a judicial
question. Just because an eminent domain decision is justiciable does not mean courts
need not defer to the public entity due to separation-of-powers considerations. (See ibid.)
After all, section 1245.255 makes the validity of a conclusive RON justiciable “without
undermining the historical deference accorded legislative determinations of necessity.”
(Dusck, supra, 193 Cal.App.3d at p. 255.)

PG& I nonetheless concluded that the 1992 amendments made public utility
takings a judicial question that courts resolve without giving any deference to a public
entity’s findings underlying its eminent domain decision. We disagree.

What the legislative history of the 1992 amendments says and does not say
provides helpful guidance on what the Legislature intended when enacting the public
utility presumption. Assemblymember Speier’s statement “‘commands respect” because
she was granted unanimous consent by the Assembly to print it in the Assembly Journal.

(In re Marriage of Bouguet (1976) 16 Cal.3d 583, 590; see also Sicrra Club v. California

1240.125. The core of TAV’s decision at issue here (condemning a water system within
its borders) is thus a legislative act, while the rest of the decision (condemning the
portions of the water system outside its borders) stems from a legislative grant of power
(section 1240.125). So, if anything, section 1240.125 reinforces our conclusion that
TAV’s decision to condemn the water system at issue here 1s entitled to deference as a
predominantly intraterritorial taking coupled with a statutorily authorized extraterritorial

taking. [67]
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Coastal Commission (2005) 35 Cal.4th 839, 853, fn. 8.) As she explained, the
amendments made “a procedural change in how, under certain circumstances, the
question of necessity and better public use is proven in eminent domain cases.” (Italics
added.) She explained that, when she presented the legislation to the Assembly, she
“stressed . . . that this is a procedural change, evidentiary in nature . . . that does not
affect basic rights but only allows introduction of evidence on the subject of the
presumption.” (ltalics added.)

In PG& 7, the district argued this statement showed that the amendments only
changed the law so that extrinsic evidence (i.e., evidence outside of the AR) was
admissible, but the ’G& /< court dismissed the statement as inconsistent with ““the plain
language of the statute.” (PG &1, supra, 95 Cal.App.5th at p. 837.) The court also found
Assembly member Speier’s statement about *“‘basic rights™ was “too vague to
understand.” (/bid.)

We agree with TAV that this statement “cannot be read in a vacuum.” We
presume the Legislature knew of the existing case law when enacting legislation. (Stone
Street Capital, LLC v. California State Lottery Com. (2008) 165 Cal. App.4th 109, 118.)
We thus presume that, when enacting the 1992 amendments, the Legislature was aware
of the preexisting precedent that courts give great deference to a public entity’s eminent
domain decision because it is a quasi-legislative act of a coequal branch of government.
(See e.g., Dusck, supra, 193 Cal. App.3d at pp. 258-260.) We also presume that the

Legislature knew courts generally do not give deference to extraterritorial eminent
[68]
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domain actions unless otherwise authorized. (See e.g., Grabowski, supra, 205
Cal.App.3d at p. 893.)

But the legislative history of the 1992 amendments says nothing about this
precedent, much less anything that reflects an intent to overrule it. In fact, there is no
mention in the legislative history of the extraterritorial statutes, standards, or cases, much
less any indication that this authority should apply in public utility takings. We have
scoured the legislative history and have found nothing that suggests that, by enacting the
1992 amendments, the Legislature intended to so fundamentally alter the courts’ role in
reviewing eminent domain decisions concerning public utilities. If the Legislature had
intended such a significant departure from decades of well-established case law, we
presume it clearly would have said so. (See County of Los Angeles v. I'risbie (1942) 19
Cal.2d 634, 644; see also P’resbyterian Camp & Conference Centers, Inc. v. Superior
Court (2021) 12 Cal.5th 493, 502-504.)

But it did not. The Legislative history repeatedly acknowledges the “gross abuse
of discretion™ standard codified in section 1245.250. Yet, the Legislature did not touch it
nor suggest that it should not apply in public utility condemnations after the 1992
amendments. Nor did the Legislature suggest that utility condemnations should be
treated the same as extraterritorial takings.

Instead, the legislative history repeatedly states that the only change to the law
would be to make the presumptions concerning the public necessity elements (§
1245.250) and the MNPU element (§ 1240.650) rebuttable instead of conclusive. We
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presume the Legislature understood that a conclusive presumption *“““is conclusive
because the adverse party against whom it operates 1s not permitied to introduce evidence
to contradict or rebut the existence of the presumed fact.” [Citation.]”” (Homestead
Savings v. Darmiento (1991) 230 Cal.App.3d 424, 432, fn. 6.) In fact, this principle is
reflected in Assemblymember Speier’s statement that the amendments would effect only
““a procedural change, evidentiary in nature” that would “only allow[] introduction of
evidence on the subject of the presumption.” Changing the presumption from a
conclusive one that disallows extra-record evidence to a rebuttable one that permits extra-
record evidence 1s fully consistent with the amendments’ purpose of ““allow[ing] private
utility companies to challenge the decision of a public entity to take over the property for
public operation and use.”

This background gives important context to Assemblymember Speier’s statement
that the 1992 amendments would not ““affect basic rights,” which 7’(;& /- brushed aside as
“too vague . . . to understand.” Again, we presume the Legislature was aware of then-
existing case law holding that a public entity’s eminent domain decisions are quasi-
legislative acts entitled to great deference. We can thus reasonably presume that this is
among the “basic rights” the 1992 amendments were intended nor to affect. On the other
hand, stripping a public entity’s takings decisions of all deference certainly would “affect
basic rights.”

Ignoring this and other aspects of the legislative history, (& /< and Liberty focus
on the GOPR’s statement outlining its support for the 1992 amendments. (P’G& [, supra,
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95 Cal.App.5th at p. 836.) They emphasize that the Office “‘believes that private
property owners should have the right to legally challenge whether it is in the public’s
best interest to seize their property’™ and that then-current law did not allow private
utility owners “‘to challenge the necessity of a public entity to take their property for the
same public use.” (/bid.)

But, like the rest of the legislative history, nothing in the statement suggests that
the GOPR understood the 1992 amendments as overriding the historical deference given
to a public entity’s quasi-legislative eminent domain decisions. That office instead
recognized that a conclusive presumption renders a decision “beyond dispute . . . and
evidence to the contrary inadmissible,” whereas a rebuttable presumption “‘may be
rebutted or disputed by evidence,” and, “if no or insufficient evidence is presented, the
presumption stands.” The GOPR thus understood that, in this case, the presumption
“would favor . . . the public entity” and it was up to the challenger to present sufficient
contrary evidence to rebut the presumption. So, if anything, the GOPR’s statement
supports TAV’s argument that the 1992 amendments only changed the law so that extra-
record evidence 1s admissible in public utility takings cases.

In any event, we give the GOPR’s statement no weight. It was prepared by three
staff members of the GOPR, an arm of the executive branch, and it recommended that the
governor sign the legislation afier 1t had already passed in the Legislature. We “do not
infer legislative intent from a statement made by a nonlegislator afier passage of the
legislation.” (City of Hesperia v. Lake Arrowhead Community Services District (2019)
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37 Cal.App.5th 734, 758.) This 1s because statements made by executive branch staff on
already-passed legislation “cannot reflect the intent of the Legislature.” (Joyce v. Iord
Motor Co. (2011) 198 Cal.App.4th 1478, 1492-1493.) PP(;& /1 and Liberty ignore this
crucial principle when evaluating the legislative history.

PG& I also erred by finding the district’s proposed standard of review, which is
the same as TAV’s, “illogical and unworkable.” Like TAV, the district in P(;& /- argued
that courts should review a public entity’s decision to take a public utility for a gross
abuse of discretion, which can be established by showing the decision lacks substantial
evidence. (PG&IL, supra, 95 Cal.App.5th at p. 834.) The P& court found this
incompatible with the rebuttable presumption and a preponderance-of-the-evidence
standard. (/bid.) The court reasoned that the presumption and preponderance standard
require the public utility owner challenging an eminent domain decision to prove that the
private entity did not satisfy the four statutory prerequisites (public necessity elements
and MNPU element) based on all of the evidence. (/bid.) Substantial evidence review, in
contrast, requires the reviewing court to determine whether any evidence supports the
public entity’s decision. (/bid.)

This conflates the burden of proof with the trial court’s standard of review. As
explained above, the rebuttable presumption in section 1245.250, subdivision (b)
(concerning public utility takings) imposes a burden of proof but says nothing about the
judicial standards of review, such as a gross abuse of discretion or substantial evidence.

And although the legislative history is replete with references to the burden of proof,
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there i1s no mention of what the appropriate standard of review is for public utility
takings.

Case law made clear before the 1992 amendments that courts review
intraterritorial takings, whatever their nature, for a gross abuse of discretion. Yet, there is
no indication in the amendments’ legislative history that the Legislature intended to
supplant that standard of review and replace it with a non-deferential standard of review
that allows courts to independently review a public entity’s quasi-legislative act of
deciding to take a private utility. The Legislature *““would [not] have silently, or at best
obscurely, decided so important and controversial a public policy matter and created a
significant departure from the existing law.” (/n re Christian S. (1994) 7 Cal.4th 768,

999

782.) The Legislature does not *“‘hide elephants in mouseholes.”” (Jones v. Lodge at
Torrey Pines Partnership (2008) 42 Cal.4th 1158, 1171.)

TAV persuasively proposes an approach that, in our view, better harmonizes the
statutory language, legislative history, and relevant case law: “In utility-condemnation
cases, the [public entity’s] findings are presumed procedurally valid and presumed
supported by substantial evidence, and a private utility must convince the trial court,
using evidence outside the administrative record if necessary, that the resolution is
procedurally invalid or that the [public entity’s] findings are not supported by substantial
evidence.” This approach is consistent with the statutory language, comports with the
longstanding deference courts give to quasi-legislative eminent domain decisions, and
accounts for the Legislature’s intent in enacting the 1992 amendments only to make a
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“procedural change™ to allow the admission of extra-record evidence in public utility
takings cases.

For all of these reasons, we respectfully disagree with /’(G& /- and decline to follow
it here. In turn, we conclude the trial court applied the wrong standard of review.

C. The Trial Court I'rred by Refusing to Admit the AR, I-ailing to Use the RON as
a Starting Point in its Analysis, and Improperly Applying the Rebuttable Presumption

TAYV argues that, regardless of what standard of review applies, the trial court
made a series of related errors in applying the rebuttable presumption to the evidence that
the court deemed relevant and admissible. TAV acknowledges that the trial court
correctly recognized that section 1245.250, subdivision (b) imposes a rebuttable
presumption that the RON’s findings that the public necessity elements were met are true.
But then, according to TAV, the trial court erred by (1) deeming the AR irrelevant, (2)
not starting its analysis with the RON’s findings and objectives and then requiring
Liberty to rebut them, (3) allowing Liberty to present whatever evidence it wanted to
meet its burden, and (4) failing to apply the rebuttable presumption altogether. We

7
largely agree in all respects.

’ We reject Liberty’s contention that TAV forfeited its argument that the trial
court failed to start with the RON’s findings and objectives. This argument concerns the
proper legal standards, which was a large focus of the parties” dispute below. We also
reject Liberty’s contention that TAV invited any error with respect to the trial court’s use
of post-RON evidence because TAV relied on post-RON evidence as well. TAV
consistently argued that post-RON evidence was not relevant but, after the trial court
ruled otherwise, TAV made “the best of a bad situation for which [it] was not
responsible.” (Mary M. v. City of Los Angflﬁi'](l()()l) 54 Cal.3d 202, 213.)

an
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The parties strenuously disputed before trial whether the AR should be admitted
and considered by the trial court. Liberty argued the AR “has no place in th[e]
proceeding” under the 1992 amendments. The trial court agreed and ruled that the AR
was irrelevant and inadmissible, finding that “we don’t need 1t.”

The trial court erred. Regardless of which standard of review applied, section
1245.250, subdivision (b) imposed a rebuttable presumption in TAV’s favor that TAV
had satisfied the public necessity elements by adopting a RON which found that TAV’s
taking the water system would satisfy the public necessity elements. To successfully
challenge TAV’s eminent domain action, Liberty had to rebut those presumptively
correct findings. Liberty necessarily could not do so unless the RON and its underlying
findings/objectives in the AR were considered at the outset. Indeed, Liberty does not
cite, nor can we find, any case challenging an administrative decision where the AR was
properly found irrelevant and thus inadmissible.

The court’s refusal to admit the AR was harmless, however, because TAV was
allowed to admit all of the evidence from the AR that it wanted. Notably, TAV does not
identify any evidence in the AR that the trial court did not admit and consider.

However, the trial court also erred for a different but related reason. The trial
court found the AR irrelevant in large part because it ruled pre-trial that ““[i]t [wa]s up to
Liberty to decide what evidence it believes is relevant to meeting its burden of proof.”
Liberty thus recognized in its pre-trial briefing that the court ruled that “Liberty was free
to decide what evidence to produce.”
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Even when courts need not defer to an administrative decision, they still “must
afford a strong presumption of correctness concerning the administrative findings™ and
must find that the party challenging the administrative decision has proved findings “are
contrary to the weight of the evidence.” ([ ukuda v. City of Angels (1999) 20 Cal.4th 805,
817, 824.) In this context, a court exercising its independent judgment when reviewing
an administrative decision—Ilike the trial court incorrectly did here—still must “begin its
review with a presumption of the correctness of administrative findings, and then, after
affording the respect due to these findings, exercise independent judgment in making its
own findings.” (/d. at p. 819.) In other words, a presumption that the administrative
findings are correct, like the rebuttable presumption at issue here, ““provides the trial
court with a starting point for review.” (San Dicego Unified School Dist. v. Commission
on Professional Competence (2013) 214 Cal. App.4th 1120, 1141.)

2% 66

“‘[1Independent judgment’ review” “‘does not mean the preliminary work
performed by the [agency] in sifting the evidence and in making its findings 1s wasted
effort . . .. [I]n weighing the evidence the courts can and should be assisted by the
findings of the board.”” (/‘ukuda v. City of Angels, supra, 20 Cal.4th at p. 812.) The trial
court’s SOD completely failed to apply these principles, irrespective of which standard of
review applies. Liberty does not and cannot dispute that the SOD effectively ignores all
of the RON’s findings, objectives, and supporting evidence, and instead relies exclusively
on Liberty’s extra-record evidence. In doing so, the trial court rendered the rebuttable
presumption in section 1245.250, subdivision (b) meaningless and “infected” the SOD’s
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findings with “fundamental error.” ([ ukuda v. City of Angels, supra, at p. 824.) Liberty
ignored this issue entirely at oral argument in this court.

D. The Trial Court I'rroncously Relied on Post-RON [vidence

The trial court’s application of the wrong standard of review and its erroneous
disregard of the rebuttable presumption was compounded by the nature of Liberty’s
evidence, which focused on Liberty’s post-RON management of the water system. There
are several problems with this approach.

First, when a public entity wants to condemn property, it must give the property
owner notice and an opportunity to be heard. (§ 1245.235, subds. (a), (¢c).) And when a
property owner-defendant answers an eminent domain complaint, the answer must “state
the specific ground upon which the objection is taken and, if the objection 1s taken by
answer, the specific facts upon which the objection is based.” (§ 1250.350.) These
statutes are consistent with the principle that public entities “are entitled to know at the
outset whether the construction of a project will be placed at risk by a potentially
meritorious challenge to the ‘right to take.”™ ((Grabowski, supra, 205 Cal. App.3d at p.
894, fn. 5.) Liberty’s answer necessarily could not state “the specific facts™ underlying
its objections insofar as they were based on their management of the water system in the
years after TAV adopted the RON. Nor could Liberty’s answer fairly advise TAV at the
outset of the post-RON facts and developments that would form the basis of Liberty’s
case. In fact, Liberty’s operative amended answer focused only on challenges to the
RON with the TAV’s resolution. Courts should not allow a party challenging an eminent
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domain decision to base its defense exclusively on post-RON facts and developments that
the party did not plead in its answer.

Second, the RON *is the fundamental predicate to the entire condemnation
process.” (City of Stockton v. Marina Towers LLC (2009) 171 Cal.App.4th 93, 107
(Marina Towers).) A RON is intended “to ensure that the public entity makes a careful
and conscientious decision about the need for the project and the need for the property
before it condemns private property.” (/d. at p. 114.) As the trial court recognized before
trial, Marina Towers shows that a “proposed project is considered in terms of that set
forth in the [RON] because it is in that context findings of necessity are made and
objections to the right to take are evaluated.” (Italics added.) A RON would be
meaningless if it “could be validated by post hoc events.” (Marina Towers, supra, at p.
114.) A RON would likewise be meaningless (and a complete waste of public resources)
if it could be invalidated with exclusively post-RON evidence without any consideration
of its findings, objectives, and supporting evidence, as 1s the case here. No authority
supports that approach.

Third, Liberty does not cite, nor can we find, any authority that supports the trial
court’s decision to rely wholly on post-RON evidence to find that Liberty met its burden.
We are unaware of any case involving a mandamus action challenging an administrative
decision, eminent domain or otherwise, holding that a party may successfully challenge
the decision by relying entirely on events that arose after the decision was made. In the
eminent domain context, in every case we can locate—whether involving intraterritorial
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takings with conclusive presumptions or extraterritorial takings where no deference is
due—courts focused on the circumstances existing when the public entity adopted its
RON. (See e.g., Grabowski, supra, 205 Cal.App.3d at pp. 890-891, 898-899; Wight,
supra, 221 Cal.App.2d at pp. 758-764; Keck, supra, 14 Cal.App.3d at pp. 922-923, 926-
927; Marina Towers, supra, 171 Cal. App.4th at pp. 107-108; Dusck, supra, 193
Cal.App.3d at pp. 258-260; [zant, supra, 37 Cal.App.4th at pp. 148-149; Redevelopment
Agency v. Rados Bros., supra, 95 Cal.App.4th at pp. 316-317; Clity of Saratoga v. Hinz
(2004) 115 Cal.App.4th 1202, 1221-1227.) Notably, Liberty did not address this issue at
oral argument in this court.

E. The Trial Court Had the Authority to Remand to TAV

TAYV argued in its post-trial briefs that, if post-RON evidence 1s relevant, then the
trial court should remand the matter to TAV so that it could consider that evidence in the
first instance. The trial court declined, finding “nothing in the Eminent Domain Law that
allows for such a remand.”

But the trial court has the “inherent power, in proper circumstances, to remand to
the agency for further proceedings prior to the entry of a final judgment.” (Voices of the
Wetlands v. State Water Resources Control Bd. (2011) 52 Cal.4th 499, 527, 533-535.)
We see no reason why this principle should not apply here. As a result, we conclude the
trial court incorrectly found that i1t did not have the discretion to remand the case to TAV

to consider Liberty’s post-RON evidence in the first instance.
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Liberty argues the trial court did not abuse its discretion in declining to remand the
matter. But the trial court thought it had no such discretion when it did, and the “failure
to exercise discretion 1s an abuse of discretion.” (Kim v. Iuromotors West The Auto
Gallery (2007) 149 Cal.App.4th 170, 176.) This is another issue that Liberty did not
address at oral argument. We need not decide whether the error was prejudicial,
however, because we reverse and remand for other reasons. On remand, the trial court
may reconsider whether to remand the matter to TAV for further proceedings.

F. Prejudice

For the reasons outlined above, the trial court erred in three principal respects: (1)
it did not apply the gross abuse of discretion standard; (2) it did not properly apply the
rebuttable presumption; and (3) it erroneously relied solely on post-RON evidence to find
that Liberty met its burden. Taken together, these errors were prejudicial because it is
reasonably probable that TAV would have obtained a better result had the errors not
occurred. (See /ukuda v. City of Angels, supra, 20 Cal.4th at p. 824; Mercury Ins. Co. v.
Lara (2019) 35 Cal.App.5th 82, 96.) We therefore reverse the judgment and the order
awarding Liberty attorney’s fees.

TAV asks us to reverse and remand with directions for the trial court to enter an
order allowing the taking or, alternatively, with instructions to remand the matter to TAV.
TAYV argues a third option is to remand for a new trial. We believe the better approach 1s
to remand to the trial court to exercise its discretion on how best to proceed in a manner
consistent with this opinion.
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V.
DISPOSITION
The judgment and order awarding Liberty attorney’s fees are reversed and the
matter is remanded to the trial court for further proceedings consistent with this opinion.
On remand, the trial court shall exercise its discretion and determine whether to (1) allow
TAV to take the water system, (2) remand the matter to TAV for further administrative
proceedings, or (3) hold a new trial and apply the appropriate burdens of proof and
standard of review. TAV may recover its costs on appeal.

CERTIFIED FOR PUBLICATION

CODRINGTON
J.
We concur:
McKINSTER
Acting P. J.
FIELDS
J.

[81]
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FEBRUARY 13, 2025
ORDER MODIFYING OPINION AND
DENYING PETITION FOR REHEARING
[NO CHANGE IN JUDGMENT]
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2. On page 6, section 111 Discussion, after (2) the sentence is modified to read as
follows:

(2) the court erroneously refused to admit and consider the AR and the RONs’
findings/objectives and TAV’s reasons for adopting them and, in so doing, misapplied the
rebuttable presumption;

3. On page 12, in the citation after the second full sentence of the first paragraph,
change “§ 1245.250, subd. (c)” to *§ 1245.250, subdivision (b).”

4. On page 22, in the last full paragraph, delete “(ibid.)”

5. On page 34, the second paragraph third sentence 1s modified to read as follows:

Liberty necessarily could not do so unless the RON and its underlying
findings/objectives in the AR and TAV’s reasons for adopting the RON were considered
at the outset.

6. On pages 35 and continuing on page 36, the last paragraph is modified to read

as follows:

2% el

“‘[1Independent judgment’ review™ “‘does not mean the preliminary work
performed by the [agency] in sifting the evidence and in making its findings 1s wasted
effort . . .. [I]n weighing the evidence the courts can and should be assisted by the
findings of the [agency].”™ ([ukuda v. City of Angels, supra, 20 Cal.4th at p. 812.) The
trial court’s SOD completely failed to apply these principles, irrespective of which
standard of review applies. Liberty does not and cannot dispute that the SOD does not

mention the RONs’ findings and objectives and ignores a number of TAV’s reasons for

adopting the RONs while disregarding a significant amount of supporting evidence and

[84]
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focusing instead on Liberty’s extra-record, post-RON evidence.® In doing so, the trial
court rendered the rebuttable presumption in section 1245.250, subdivision (b)
meaningless and “infected” the SOD’s findings with “fundamental error.” (/wkuda v.
City of Angels, supra, at p. 824.) Liberty ignored this issue entirely at oral argument in
this court.

7. On page 36, the last paragraph footnote 8 is added to read as follows:

% For example, the SOD does not acknowledge that TAV adopted the RONs
because of its concerns with Carlyle’s management of the water system and Carlyle’s
threats to sue TAV over its plans to recycle water. Nor does the SOD recognize that
TAV wanted to acquire the water system in order to improve fire prevention and land use
planning, and to integrate the system into its sewer system to promote recycled water.

8. On page 37, the second-to-last last sentence is modified to read as follows:

A RON would likewise be meaningless (and a complete waste of public resources)
if it could be invalidated with exclusively post-RON evidence.

9. On page 38, first full paragraph, the first sentence, delete the word “wholly.”

10. On page 41, the last sentence of the Disposition 1s modified to read as follows:

Liberty may recover its costs on appeal. (See § 1268.720; l-astern Municipal

Water District v. Superior Court (2007) 157 Cal. App.4th 1245, 1256.)

[85]
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Except for these modifications, the opinion remains unchanged. This modification
does not effect a change in the judgment.

NOT TO BE PUBLISHED IN OFFICIAL REPORTS

CODRINGTON
J.
We concur:
McKINSTER
Acting P. J.
FIELDS
J.

[86]
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1992 Cal. Legis. Serv. Ch. 812 (S.B. 1757) (WEST)

CALIFORNIA 1992 LEGISLATIVE SERVICE
1992 Portion of 1991-92 Regular Session
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<<- Text ->>. Changes in tables are made but not highlighted.
CHAPTER 812

S.B. No. 1757
CIVIL PROCEDURE—EMINENT DOMAIN—PUBLIC UTILITIES

AN ACT to amend Sections 1240.650 and 1245.250 of, and to add Section 1235.193 to, the Code of Civil Procedure, relating
to eminent domain.

[Approved by Governor September 21, 1992.]
[Filed with Secretary of State September 22, 1992.]
LEGISLATIVE COUNSEL'S DIGEST
SB 1757, Morgan. Eminent domain: public utility property.

Under existing law, where property has been appropriated to public use by any person other than a public entity, the use
thereof by a public entity for the same use or any other use is deemed a more necessary use than the current use, and a
resolution of necessity adopted by the governing body of a public entity conclusively establishes that the power of eminent
domain has been properly exercised.

This bill would provide that where property which has been appropriated to a public use is electric, gas, or water public
utility property, as defined, which the public entity intends to put to the same use, the presumption of a more necessary use is
a rebuttable presumption affecting the burden of proof. The bill would also provide that if the taking is by a local public entity
and the property is electric, gas, or water public utility property, the resolution of necessity creates a rebuttable presumption
affecting the burden of proof, rather than a conclusive presumption, that the power of eminent domain has been properly
exercised. The bill would not, however, apply to the Mortara Sanitary District when exercising specified powers of a county
water district to furnish water, and would declare that it constitutes necessary special legislation in this regard.

The people of the State of California do enact as follows:
SECTION 1. Section 1235.193 is added to the Code of Civil Procedure, to read:
<< CA CIV PRO § 1235.193 >>

1235.193. “Electric, gas, or water public utility property” means property appropriated to a public use by a public utility, as
defined in Section 218, 222, or 241 of the Public Utilities Code.
SEC. 2. Section 1240.650 of the Code of Civil Procedure is amended to read:

<< CA CIV PRO § 1240.650 >>

WESTLAW





CIVIL PROCEDURE—EMINENT DOMAIN—PUBLIC UTILITIES, 1992 Cal. Legis. Serv....

1240.650. (a) Where property has been appropriated to public use by any person other than a public entity, the use thereof
by a public entity for the same use or any other public use is a more necessary use than the use to which such property has
already been appropriated.

(b) Where property has been appropriated to public use by a public entity, the use thereof by the public entity is a more
necessary use than any use to which such property might be put by any person other than a public entity.

<<+(c) Where property which has been appropriated to a public use is electric, gas, or water public utility property which
the public entity intends to put to the same use, the presumption of a more necessary use established by subdivision (a) is
a rebuttable presumption affecting the burden of proof, unless the acquiring public entity is a sanitary district exercising the
powers of a county water district pursuant to Section 6512.7 of the Health and Safety Code.+>>

SEC. 3. Section 1245.250 of the Code of Civil Procedure is amended to read:

<< CA CIV PRO § 1245.250 >>

1245.250. (a) Except as otherwise provided by statute, a resolution of necessity adopted by the governing body of the public
entity pursuant to this article conclusively establishes the matters referred to in Section 1240.030.

<<+(b) If the taking is by a local public entity, other than a sanitary district exercising the powers of a county water district
pursuant to Section 6512.7 of the Health and Safety Code, and the property is electric, gas, or water public utility property,
the resolution of necessity creates a rebuttable presumption that the matters referred to in Section 1240.030 are true. This
presumption is a presumption affecting the burden of proof.+>>

<<+(c)+>> If the taking is by a local public entity and the property described in the resolution is not located entirely within
the boundaries of the local public entity, the resolution of necessity creates a presumption that the matters referred to in Section
1240.030 are true. This presumption is a presumption affecting the burden of producing evidence.

<<+(d)+>> For the purposes of subdivision (b), a taking by the State Reclamation Board for the Sacramento and San Joaquin
Drainage District is not a taking by a local public entity.

<< Note: CA CIV PRO §§ 1240.650, 1245.250 >>

SEC. 4. The exceptions contained in Sections 2 and 3 of this act are necessary since special facts and circumstances applicable
to sanitary districts exercising the powers of a county water district pursuant to Section 6512.5 of the Health and Safety Code,
and not generally applicable, make the accomplishment of the purpose of those sections impossible by any general law. Special
legislation is therefore necessarily applicable to those districts only. The special facts are as follows:

The Legislature has previously authorized the Mortara Sanitary District to proceed with condemnation proceedings involving
property that otherwise would be subject to this act, and the election to implement the county water district proposal will be
held in August of 1992.

CA LEGIS 812 (1992)

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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187 Cal.App.4th 438
Court of Appeal, First District, Division 1, California.

BAY GUARDIAN COMPANY, Plaintiff and Respondent,
V.
NEW TIMES MEDIA LLC et al., Defendants and Appellants.

No. A122448
|

Aug. 11, 2010.
|

Certified for Partial Publication.
I
As Modified Aug. 11, 2010.
I
As Modified on Denial of Rehearing Sept. 8, 2010.
|

Review Denied Nov. 23, 2010. "

%

Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is certified

for publication with the exception of parts IV and V of the Discussion.

kg
Kennard, J., is of the opinion that the petition should be granted.

Synopsis

Background: Weekly newspaper brought action against competing weekly newspaper, alleging
unfair competition based on sales of advertising at rates below cost for the purpose of harming a
competitor. The Superior Court, San Francisco County, Marla Miller, J., entered judgment on jury

verdict in favor of plaintiff in the amount of $16 million. Defendant appealed.

Holdings: The Court of Appeal, Dondero, J., held that:

[1] state predatory pricing statute does not require proof of the defendant's ability to recoup losses;

[2] violation of predatory pricing statute does not require proof of intent to injure multiple

competitors, as opposed to just a single competitor; and
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[3] jury was not improperly instructed on the statutory presumption of improper purpose.

Affirmed in part and reversed in part.

West Headnotes (26)

1]

2]

3]

4]

[S]

Appeal and Error « Effect of settlement in general

Court of Appeal would not dismiss appeal from jury verdict in predatory pricing action
on grounds that parties' settlement of the case following oral argument and submission of
the case rendered the appeal moot; action presented issues of continuing public interest
which were likely to recur, and parties agreed that publication of an opinion in the case
was appropriate. Cal.Rules of Court, Rule 8.1110(c); West's Ann.Cal.C.C.P. § 664.6.

4 Cases that cite this headnote

Appeal and Error « Effect of settlement in general

When settlement or stipulation of the parties following oral argument and submission of
the case renders case moot, dismissal of appeal is discretionary rather than mandatory.

2 Cases that cite this headnote

Statutes « Plain Language; Plain, Ordinary, or Common Meaning

The first step in determining the Legislature's intent in enacting a statute is to scrutinize
the actual words of the statute, giving them a plain and commonsense meaning.

1 Case that cites this headnote

Statutes « Superfluousness

Courts reject a statutory interpretation that would render particular terms mere surplusage,
and instead seek to give significance to every word.

2 Cases that cite this headnote

Administrative Law and Procedure « Plain, literal, or clear meaning; ambiguity or
silence
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6]

[7]

8]

9]

[10]

[11]

Statutes « Extrinsic Aids to Construction

When statutory language is susceptible of more than one reasonable interpretation, courts
look to a variety of extrinsic aids, including the ostensible objects to be achieved, the
evils to be remedied, the legislative history, public policy, contemporaneous administrative
construction, and the statutory scheme of which the statute is a part.

Statutes ¢« Presumptions and Inferences as to Construction

Courts do not lightly imply terms or requirements that have not been expressly included
in a statute.

Statutes « Intent

An intention to legislate by implication is not to be presumed.

Constitutional Law < Judicial rewriting or revision

Courts are not authorized to insert provisions or rewrite a statute to conform to an assumed
intention which does not appear from its language.

Antitrust and Trade Regulation « Sales below cost in general

Predatory pricing provision of state Unfair Practices Act (UPA), prohibiting sales below
cost for the purposes of harming a competitor, does not require proof of the defendant's
ability to recoup losses. West's Ann.Cal.Bus. & Prof.Code § 17043.

1 Case that cites this headnote

Antitrust and Trade Regulation « Sales below cost in general

Predatory pricing provision of state Unfair Practices Act (UPA), prohibiting sales below
cost for the purposes of harming a competitor, does not require an anticompetitive impact;
the violation is complete when sales below cost are made with the requisite intent and not
within any of the exceptions. West's Ann.Cal.Bus. & Prof.Code § 17043.

3 Cases that cite this headnote

Antitrust and Trade Regulation « Sales below cost in general
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Bay Guardian Co. v. New Times Media LLC, 187 Cal.App.4th 438 (2010)
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[12]

[13]

[14]

[15]

[16]

Violation of predatory pricing provision of state Unfair Practices Act (UPA) applies to
acts of below-cost pricing committed for the purpose of injuring either a single or multiple
competitors or destroying competition. West's Ann.Cal.Bus. & Prof.Code § 17043.

10 Cases that cite this headnote

Antitrust and Trade Regulation « Purpose and construction in general

State Unfair Practices Act (UPA) is intended to maintain fair and honest competition
to protect smaller, independent retailers from the predatory practices of larger, more
controlling competitors. West's Ann.Cal.Bus. & Prof.Code § 17001 et seq.

1 Case that cites this headnote

Statutes « Unintended or unreasonable results; absurdity

If possible, the words of a statute should be interpreted to make them workable and
reasonable, practical, in accord with common sense and justice, and to avoid an absurd
result.

1 Case that cites this headnote

Appeal and Error & Instructions

In considering a claim of instructional error, appellate court must first ascertain what the
relevant law provides, and then determine what meaning the instruction given conveys.

1 Case that cites this headnote

Trial «= Law applicable to particular issues or theories
Trial = Form and Language

A court is required to instruct on the law applicable to the case, but no particular form is
required; the instructions must be complete and a correct statement of the law.

2 Cases that cite this headnote

Trial «= Confused or misleading instructions

Trial &= Construction and Effect of Charge as a Whole
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Bay Guardian Co. v. New Times Media LLC, 187 Cal.App.4th 438 (2010)
114 Cal.Rptr.3d 392, 2010-2 Trade Cases P 77,193, 10 Cal. Daily Op. Serv. 10,243...

[17]

[18]

[19]

[20]

[21]

The meaning of jury instructions is tested by whether there is a reasonable likelihood that
the jury misconstrued or misapplied the law in light of the instructions given, the entire
record of trial, and the arguments of counsel.

2 Cases that cite this headnote

Trial = Construction and Effect of Charge as a Whole

The correctness of jury instructions is to be determined from the entire charge of the court,
not from a consideration of parts of an instruction or from a particular instruction.

6 Cases that cite this headnote

Trial ¢ Issues and theories of case in general

Absence of an essential element in a given jury instruction may be supplied by reference
to another instruction, or cured in light of the instructions considered as a whole.

1 Case that cites this headnote

Evidence « Effect of rebuttal
Trial « Inferences from evidence

Once a presumption affecting the burden of proof comes into play, that is an issue which
must be presented to the trier of fact; if contrary evidence is introduced, the jury has
the right to weigh the evidence and determine whether it sufficiently contradicts the
presumption. West's Ann.Cal.Evid.Code § 604.

2 Cases that cite this headnote

Antitrust and Trade Regulation « Presumptions, inferences, and burden of proof

Proof of one or more acts of selling or giving away any article or product below cost
or at discriminatory prices, together with proof of the injurious effect of such acts, is
presumptive evidence of the purpose or intent to injure competitors or destroy competition;
to create this presumption, proof must be had, among other things, of one or more sales of
an article or product below cost together with proof of the injurious effect of the practice.
West's Ann.Cal.Bus. & Prof.Code § 17071; West's Ann.Cal.Evid.Code § 606.

6 Cases that cite this headnote

Antitrust and Trade Regulation « Presumptions, inferences, and burden of proof
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[22]

[23]

[24]

[25]

Presumption of a purpose or intent to injure competitors or destroy competition created
by proof of one or more acts of selling or giving away any article or product below cost
or at discriminatory prices, together with proof of the injurious effect of such acts, affects
the burden of proof, thus shifting to defendant the burden of negating the inference of
illegal intent or establishing an affirmative defense; once the presumption is rebutted, the
burden shifts back to the moving party to offer actual proof of injurious intent. West's
Ann.Cal.Bus. & Prof.Code § 17071.

4 Cases that cite this headnote

Trial « Issues and Theories of Case in General
Trial <= Argumentative instructions
Trial « Sufficiency of evidence to warrant instruction

A party is entitled upon request to correct, nonargumentative instructions on every theory
of the case advanced by him which is supported by substantial evidence.

2 Cases that cite this headnote

Trial & Sufficiency of evidence to warrant instruction

Substantial evidence necessary to support a jury instruction is evidence sufficient to
deserve consideration by the jury, i.e., evidence from which a jury composed of reasonable
persons could have concluded that the particular facts underlying the instruction did exist;
evidence is substantial if a reasonable jury could find it persuasive and therefore conclude
that the particular facts underlying the instruction did exist.

4 Cases that cite this headnote

Appeal and Error < Instructions understood or followed
Trial «= Construction and Effect of Charge as a Whole

Appellate court's duty is to look at jury instructions as a whole, not in isolation, and
the court must assume jurors are able to correlate, follow, and understand the court's
instructions.

4 Cases that cite this headnote

Antitrust and Trade Regulation « Presumptions, inferences, and burden of proof

Jury instruction on the statutory presumption of improper purpose in action alleging sales
below cost for the purpose of harming a competitor should have advised the jury that the
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presumption was rebutted with proof by defendants of the nonexistence of the presumed
fact of unlawful purpose by a preponderance of the evidence. West's Ann.Cal.Bus. &
Prof.Code §§ 17043, 17071.

5 Cases that cite this headnote

[26] Trial « Evidence and matters of fact in general

Flaw in jury instruction on the statutory presumption of improper purpose, in failing
to advise the jury that the presumption was rebutted with proof by defendants of the
nonexistence of the presumed fact of unlawful purpose by a preponderance of the evidence,
was not prejudicial error in action alleging sales below cost for the purpose of harming a
competitor, where additional instructions thoroughly defined for the jury the evidence that
negated proof of purpose. West's Ann.Cal.Bus. & Prof.Code §§ 17043, 17071.
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Opinion
DONDERO, J.

*444 The Bay Guardian and the San Francisco Weekly are competing alternative newspapers in
the San Francisco Bay Area. Each paper relies on advertising revenue in large part to sustain the
publication of the news weekly. San Francisco Weekly offered advertising to business entities at
a rate lower than was provided by the Bay Guardian. Consequently, the Bay Guardian sued San
Francisco Weekly for unfair competition under California law. It was successful and won a jury
verdict of approximately $16 million.

This appeal has been taken by defendants New Times Media (the New Times), San Francisco
Weekly (the SF Weekly), and East Bay Express (the Express), from a judgment that awarded
plaintiff Bay Guardian (the Guardian) damages in an action for violations of Business and
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Professions Code section 17043 based on sales of advertising at rates below cost for *445 the

purpose of harming a competitor. ! Defendants claim that the trial court erred by failing to admit
defense evidence and properly instruct the jury on the essential element in a section 17043 action of
proof of the defendant's ability to recoup losses. Defendants also argue that the court gave defective
instructions on the intent or “purpose” to harm a competitor and the statutory presumption of
improper purpose stated in section 17071. They further assert that the evidence presented by
plaintiff failed to adequately prove the element of damages caused by the below-cost sales, or that
the New Times and the Express were agents of the SF Weekly so as to incur liability to plaintiff
pursuant to section 17095.

I All further statutory references are to the Business and Professions Code unless otherwise

indicated.

[1] [2] We conclude that recoupment of losses by the defendant is not a requirement to prove
a violation of section 17043. Therefore, the trial court did not err by failing to instruct the jury
on recoupment **396 of losses as an element of the action, by limiting the presentation of
defense evidence on recoupment, or by denying defendants' motions for judgment based on lack
of evidence of recoupment. We also conclude that the court's instructions on the purpose to harm
a competitor and the statutory presumption of improper purpose were not erroneous. Substantial
evidence supports the finding of damages suffered by plaintiff, and the agency relationship
between the SF Weekly and the New Times. The judgment against the Express must be reversed
for lack of evidence that it acted as an agent of the SF Weekly to sell advertising at rates below

cost in violation of section 17043. Otherwise, we affirm the judgment. 2

2 Following oral argument and submission of the case (Cal. Rules of Court, rule 8.256(d)(1)),

the parties notified us that a settlement in the matter has been reached pursuant to Code of
Civil Procedure section 664.6, although they have not as yet filed a stipulation for dismissal
of the proceedings. Settlement of the case would of course render the appeal moot, but
not require that we dismiss the appeal. (Fox Searchlight Pictures, Inc. v. Paladino (2001)
89 Cal.App.4th 294, 300, fn. 4, 106 Cal.Rptr.2d 906; Lucich v. City of Oakland (1993) 19
Cal.App.4th 494, 502 23 Cal.Rptr.2d 450; In re Marriage of Dade (1991) 230 Cal.App.3d
621, 627, 281 Cal.Rptr. 609; Eisenberg, et al., Cal. Practice Guide: Civil Appeals and Writs
(The Rutter Group 2009) 99 5:64, 6:125.1.) Dismissal of the action at this extraordinarily
late stage of the proceedings based on settlement or stipulation of the parties is discretionary
rather than mandatory. (City of Morgan Hill v. Brown (1999) 71 Cal.App.4th 1114, 1121,
fn. 5 [84 Cal.Rptr.2d 361].) Because this action presents issues of continuing public interest
which are likely to recur, we exercise our inherent discretion to resolve those issues despite
the potential settlement. (Cadence Design Systems, Inc. v. Avant! Corp. (2002) 29 Cal.4th
215, 218, fn. 2, 127 Cal.Rptr.2d 169, 57 P.3d 647; Liberty Mut. Ins. Co. v. Fales (1973) 8
Cal.3d 712, 715-716, 106 Cal.Rptr. 21, 505 P.2d 213; Castro v. Superior Court (2004) 116
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Cal.App.4th 1010, 1014, fn. 3, 10 Cal.Rptr.3d 865; Black Diamond Asphalt, Inc. v. Superior
Court (2003) 114 Cal.App.4th 109, 115, 7 Cal.Rptr.3d 466; Rosales v. Thermex—Thermatron,
Inc. (1998) 67 Cal.App.4th 187, 191, fn. 1, 78 Cal.Rptr.2d 861.)

Additionally, this court consulted the parties regarding the possible partial publication of the
decision in this case. The court has received written reply from counsel for the parties that
both sides agree the publication of an opinion in this case is appropriate under California
Rules of Court, rule 8.1110(c).

*446 STATEMENT OF FACTS

The Guardian was first published in October of 1966 in San Francisco as an “alternative”
newspaper of “tabloid size,” published weekly and distributed free of charge. The Guardian
targeted a young, educated, affluent audience, more focused on alternative views and life styles
than daily newspapers such as the San Francisco Chronicle or San Francisco Examiner. Without
any revenue from circulation, the Guardian relied almost exclusively on sale of advertising space
in the paper to produce income. The Guardian sold two forms of advertising: classified advertising,
which was primarily personal in nature and was placed in the back of the paper; and display
advertising, which was purchased by local retail businesses and sold “modularly” as a larger
portion of a page of the newspaper. During the first six years of existence the Guardian struggled,
and was published only irregularly. By 1995, however, the Guardian became the dominant weekly
newspaper in the San Francisco Bay Area. Between 1985 to 1995, revenues grew from $2 million
to $8 million, and then to over $11 million by 2000, of which $7.6 million was attributable to
display advertising.

Over the years the Guardian did not primarily compete with the radio or “even the daily,”
newspapers, but rather with other “non-daily papers” which also had “alternative” editorial
content. One of the **397 Guardian's competitors was defendant SF Weekly, which in 1995
principally focused “on the music scene in San Francisco,” and had a target demographic of 18
to 40 years of age.

Defendant the New Times decided to acquire the SF Weekly in 1995 to enter the vibrant San
Francisco journalism market. At the time the SF Weekly was a marginally profitable newspaper
of under 70 pages per edition, which had a circulation of about 90,000—about half that of the
Guardian. The objective of the acquisition of SF Weekly was to increase circulation and improve
content by bringing more “magazine-length journalism into the paper.” Thus, from 1995 to 2000
the journalism staff of the SF Weekly was increased significantly, as was the editorial size of the
paper, its circulation, number of advertisers, and total revenue.

The Guardian adduced evidence at trial that soon after the acquisition the executive editor of the
New Times, Mike Lacey, disparaged the content of both the SF Weekly and the Guardian at a
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staff meeting, and announced that he wanted “the SF Weekly to be the only game in town.” The
Guardian was considered the primary competitor of the SF Weekly. Lacey stressed that the New
Times had “deep pockets,” with the financial resources to “compete very *447 aggressively” with
the Guardian and use “guerilla tactics” in rate battles. Lacey also emphasized that he was interested
in improving the editorial quality of the SF Weekly. To increase circulation, additional salaried
journalists were hired to bring higher quality “long form journalism” to the paper. The essence of
Lacey's message was that he wanted “to put the Bay Guardian out of business.”

One of the “new policies” implemented at the SF Weekly was to specifically target businesses
which advertised in the Guardian. The previous advertising policy of the SF Weekly, like that of
the Guardian, was to set the advertising “rate card” based on the “overhead costs” of publishing the
newspaper, plus a variable percentage, depending on the frequency of the customer's advertising.
Rates were structured on a “graduated frequency discount” scale, with customers who advertised
“52 weeks throughout the year” offered a lower rate than a “one time customer.” Ads were sold
according to “the frequency earned.”

Following the acquisition of the SF Weekly by the New Times, sales representatives were
authorized to directly contact advertisers in the Guardian and offer “to sell advertising at a lower
frequency” than was earned to transfer their business to the SF Weekly. The sales representatives
were made aware that advertising could be sold “below cost” if needed “in order to make a sale,”
and the resources of the New Times would cover the losses, even over a term of many years. For
example, the SF Weekly began to offer Bay Guardian advertisers the rate for “52 times, even if
the advertiser only agreed to run for one week.”

Furthermore the SF Weekly identified “key categories” of advertising emphasis in the newspaper,
such as restaurants, fitness clubs, health and beauty, music and film, and furniture. To increase
volume in those categories, the strategy of SF Weekly was to “initially lower the [introductory]
rate” to advertisers to “build up a certain amount of critical mass,” then once volume was
established “slowly increase the rates” over time of both the “re-signs” and “new advertisers.”

The Guardian recognized that SF Weekly had become a threatening competitor, along with internet
publishing. Both newspapers appealed to essentially the same demographic and attracted many of
the same advertisers. Competition between **398 the two newspapers for advertisers was “pretty
intense.” The fundamental objective of the Guardian was essentially the same as the SF Weekly:
to become dominant in the San Francisco marketplace.

In March of 2001, the New Times acquired another alternative weekly newspaper, the Express,
which then had a circulation of about 60,000 to *448 65,000. The Express, which was based in
Oakland, offered advertising customers a slightly different geographical region of exposure than
the Guardian or the SF Weekly, and in conjunction with the SF Weekly provided a greater coverage
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area and circulation than the Guardian alone. As with the SF Weekly, the “approach” of the New
Times was to improve the editorial quality of the Express and increase circulation. The Express
provided reduced rates to advertising customers, which it intended to “slowly raise” over time.
Despite its lower circulation the Express charged higher advertising rates than the SF Weekly,
although lower rates than the Guardian. Once the Express was acquired by the New Times, to entice
prospective advertisers “away from the Guardian” the SF Weekly also offered free advertisements
in the Express. The New Times anticipated losses at the Express while the paper was developed
and expanded.

Thereafter, through 2007, the SF Weekly and the Express continued to offer advertising,
particularly to advertisers in key categories, at rates at least 20 percent below those charged by the
Guardian, below the “rate card” prices, and well below its own costs per inch of display advertising
space. According to the calculations of plaintiff's expert, the SF Weekly's average advertising space
costs ranged from $21 per inch in 2001 to $29 per inch in 2007, whereas the average sale price
of advertising space varied from $17 per inch in 2002 to $20 per inch in 2007. For the same time
period, the Guardian's advertising costs per inch of paper ranged from nearly $23 in 2001, to $18
in 2004, and $20 in 2007; its display revenue per inch was nearly $23 in 2001, $18 in 2004, and
nearly $22 in 2007.

As a result of reduced-price advertising offered by the SF Weekly, the Guardian consistently lost
other advertising customers and revenue to the SF Weekly after 1995, even though the Guardian
had 20 percent greater distribution in San Francisco—and therefore theoretically should have
received a 20 percent greater price for advertising. An examination of customer account ledgers
for 128 customers and over 20,000 advertising transactions with the Guardian and the two “New
Times papers” between 1999 and the first quarter of 2007 revealed that 91 percent of the advertising
sales transactions of the SF Weekly and Express were below cost. For approximately 66.5 percent
of those transactions the Guardian either lost customers to defendants' papers or was compelled
to discount advertising rates to remain competitive.

As an illustration, by offering reduced rates to advertisers the SF Weekly managed to obtain the
critical print advertising account of Bill Graham Presents (BGP), a major concert producer which

historically advertised *449 heavily in the Guardian. 3 After the acquisition by the New Times,
BGP consolidated more of its advertising budget with the SF Weekly, 75 to 80 percent, at favorable,
below-cost rates, while **399 at the same time reducing its overall print promotion in favor
of “radio and online advertising.” Then in 2005, BGP entered into a “sponsorship agreement”
to direct to the SF Weekly a minimum annual display advertising purchase of $350,000 or 90
percent of its advertising budget in alternative newspaper publications in the Bay Area market,

whichever was greater. *In exchange, the SF Weekly paid an annual “sponsorship” fee to BGP
for “naming rights” to the Warfield Theatre owned by BGP, and was given exclusive advertising
rights associated with that venue. The advertising prices charged to BGP by the SF Weekly under
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the sponsorship agreement were above previous rates, but still below cost. Before the sponsorship
agreement, BGP spent approximately $160,000 per year in advertising with the Guardian. As a
result of the agreement between BGP and the SF Weekly, the Guardian subsequently received
only a fraction of its previous advertising revenue from BGP, and lost “hundreds of thousands”
of advertising dollars.

BGP as an independent concert promoter became part of Live Nation, a large conglomerate
of entertainment entities.

The annual amount was subsequently reduced from $350,000 to $330,000. The agreement
also gave BGP discretion to allocate the annual minimum print placement to SF Weekly or
the Express.

In 2004, the Guardian began a program to match the SF Weekly's lower advertising prices to some
customers on a “case by case basis” by giving discounts, “free ads” and “upsizes” in the paper. The
program lasted two or three years, but did not appreciably abate the Guardian's revenue losses.
Between 2000 and 2007 the Guardian suffered a loss of display advertising revenue of about 50
percent, and earned a total profit of $1.2 million.

The Guardian and the SF Weekly also lost advertising revenue, particularly “classified business,”
to internet providers such as Craigslist, which attracted the youthful demographic targeted by both
papers. The “dot com” bust in the San Francisco Bay Area in 2001 further caused appreciable loss
of display advertising revenues for both papers, as did the ensuing more general recession. The
Guardian increased advertising revenues between 1996 and 2000, but suffered substantial loss of

income between 2000 and 2007.°

Display advertising revenue figures for the SF Weekly and the Guardian, respectively, were
as follows: $1.76 and $5.48 million in 1996; $5.25 and $7.84 million in 2000; and $4.32
and $4.51 million in 2007.

Despite increases in circulation and advertising revenue, between 1995 and 2007 the editorial
expenses for the SF Weekly and the Express increased dramatically, and with the exception of
2000 and 2001 the papers lost money every year that the New Times parent company was forced
to “cover.” The *450 New Times sold the Express in 2007, due to lack of “progress financially,”
for much less than the acquisition price six years earlier.

Plaintiff offered expert opinion testimony from CPA Clifford Kupperberg, presenting an analysis
of damages suffered by the Guardian as a result of defendant's advertising price structure.
Kupperberg suggested several models for the calculation of plaintiff's damages, which he
characterized as the revenue or profits the Guardian would have earned during the “damage period”
established by the court—the fiscal years 2001 through 2007—“but for”” defendants' below-cost
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advertising. Kupperberg acknowledged that a damage analysis of “something that didn't happen”
can “never be perfect,” but through his methodology of examining “comparable” situations he
attempted to discern the “most reasonable measure of damages.”

In one model Kupperberg assumed that between 2001 and 2007 the Guardian **400 would have
continued to charge the same rate for advertising space—that is, $2,270 per page—as it had for
the five years (1996 to 2001) before the below-cost pricing “damage event.” The total amount of
damages according to this model, without any increase in advertising volume, was $4,856,000.

A different “comparable model” approach took into account an increase in the Guardian's “display
revenue achievement” in the damages period at a rate or percentage equivalent to the two other
“most comparable” Bay Area weekly newspapers (the Bay weeklies)—those being the Palo Alto
Weekly and the Pacific Sun—or alternative newspapers operated elsewhere by the New Times
(the New Times weeklies), that were not impacted by the SF Weekly's pricing structure. Those
projected profits were then compared to the actual expenditures, profits and losses of the Guardian
during the same damages period. As so calculated the total projected damages ranged from a low
of $7.3 million as measured by the Bay Weeklies to a high of $10.2 million as measured by the
New Times weeklies.

Kupperberg also calculated damages according to a “minimum change” model, based on a
projection that the Guardian would not have lost any net market share to the SF Weekly during
the damages period in the absence of below-cost pricing. Assuming the Guardian maintained its
revenues for the damages period, the total calculated damages were between $4 and $5.2 million.
Kupperberg felt that the minimum change model did not give “a complete picture of the loss”
because it was not adjusted for the higher prices the Guardian could have charged for the lost sales
without the unfair practices.

*451 The calculation of damages under Kupperberg's models ranged from a low of $4,083,748

to a high of $11,834,570. 6 Kupperberg asserted that all of the models he described, although
imperfect, “could be representative of what happened,” but the most “appropriate” method of
calculation depended on the jury's “view of the facts.” He also testified that a calculation of
damages based on an examination of individual transactions was both impractical—due to the
hundreds of thousands of transactions at issue—and inaccurate given the impossibility of knowing
which “transactions would have gone to [the] Bay Guardian absent the [be]low-cost pricing.”

6 In his prior deposition Kupperberg reached a different calculation of the Guardian's lost

revenues during the damages period based on use of statistics from the Association of
Alternative Newspapers. Before trial Kupperberg repudiated his prior method of calculation
because he decided it was based on lack of “comparable” information.





Bay Guardian Co. v. New Times Media LLC, 187 Cal.App.4th 438 (2010)
114 Cal.Rptr.3d 392, 2010-2 Trade Cases P 77,193, 10 Cal. Daily Op. Serv. 10,243...

Defendants countered with expert opinion testimony by accountant Everett Harry that
Kupperberg's models were based on faulty assumptions as to potential earnings during the
damages period, and failed to follow established accounting guidelines for certainty. Harry formed
the opinion that Kupperberg's models and ultimate analysis of damages were “unreasonable,
unsupported based upon speculation” and “completely exaggerated.” The range of Kupperberg's
damage estimates, asserted Harry, “is far too wide to pass a reasonableness test.” Harry testified
that the evidence of damages presented by plaintiff failed to consider competition for advertising
from the internet, direct mail advertising, other free newspapers such as the San Francisco
Examiner, and entertainment inserts in the San Francisco Chronicle. He also considered the cost
plus six percent revenue model used by Kupperberg for calculating damages unreasonable, as
based on an erroneous assumption of a **401 price per page for display advertising that the
Guardian could not have continued to charge during the damages period.

Defendants also presented expert opinion testimony to prove that the SF Weekly was not seeking
to harm the Guardian as a competitor with its advertising pricing scheme. Economics Professor
Joseph Kalt testified that below-cost pricing by the SF Weekly for the purpose of injuring
competition would “not make sense from a business or economic point of view.” Kalt reasoned
that the SF Weekly possessed neither the “market power” to control the alternative newspaper
market and drive out competition, nor the protection from competitors to ultimately raise prices
and recover the losses, both of which are required to make below-cost pricing a rational, sensible
act from a business perspective. Kalt examined the economic data and market trends, including
increased internet competition, and found that the SF Weekly failed to increase its revenues from
below-cost pricing or drive the Guardian and other competition from the market.

*452 Inrebuttal, plaintiff presented evidence that corroborated the essential enduring profitability

of weekly alternative newspapers in the Bay Area during the damages period, in the form of
testimony from William Johnson, who published the two Bay Weeklies—the Palo Alto Weekly
and the Pacific Sun—used as comparables in Kupperberg's model. Many of the advertisers in
the Guardian and the SF Weekly also advertise concurrently in these two Bay Weeklies. Johnson
testified that the damage analysis by Kupperberg properly compared the Guardian and the SF
Weekly with the Bay Weeklies he published in terms of content, circulation, marketing strategies
and advertising revenues. He added that the New Times weeklies, with the exception of geography,
were also “quite comparable” to the Guardian and the SF Weekly.

Johnson offered the opinion that the revenue and profit figures given by Kupperberg were correct.
According to Johnson, the alternative weekly newspapers did not suffer from the “business
downturn” during the damages period or the increase in internet advertising in the same way
as did daily newspapers. He testified that the relocation of advertising revenues from the daily

newspapers to the internet has not occurred to any appreciable degree with non-daily newspapers. /
Johnson observed “no impact” on any of his papers from internet advertising. Both the Palo Alto
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Weekly and the Pacific Sun, which were not affected by the SF Weekly's below-cost advertising,
realized an average “gradual increase in display advertising revenues” and profits during the

damages period. 8 Johnson further testified that an offer by a competitor of advertising rates below
the rate card has a “very large impact” on pricing and advertising revenue.

/ The reason, suggested Johnson, is that the editorial content of weekly newspapers is quite
different and more localized than the daily papers, and advertisers “have no other place” to
go, including the internet, to reach the audience of the alternative weeklies.

8

The Pacific Sun was purchased by Johnson in 2004, and became profitable by 2007.

At the conclusion of trial, the jury found that defendants sold advertising space at a price below
cost for the purpose of harming plaintiff as a competitor in violation of section 17043. A verdict
was rendered in favor of plaintiff and against each of the defendants in the total amount of
$15,923,521.82—that is, $6,395,636 in actual damages suffered by plaintiff, partially trebled,
*%402 plus prejudgment interest. This appeal followed.

DISCUSSION

1. The Element of Recoupment of Losses.

Defendants argue that a series of errors was committed by the trial court, due to the court's
failure to recognize that a defendant's ability to recoup losses following below-cost pricing is an
essential element of proof of a *453 violation of section 17043. Referring to “parallel federal
and state predatory pricing laws,” defendants maintain that an “objectively reasonable probability
of recouping” losses “through later monopoly pricing” must be established by the plaintift in a
section 17043 action. The trial court denied defendants' motion for summary judgment, partially
excluded proffered defense evidence on recoupment, denied motions for directed verdict, refused
to give a recoupment instruction proposed by the defense, gave the plaintiff's instruction that
no proof the “defendant would have had a reasonable expectation of recouping its losses by

eliminating the plaintiff as a competitor” was necessary, ? and finally denied a motion for judgment
notwithstanding the verdict, all predicated upon a faulty determination that California law does not
require proof of recoupment ability. Defendants claim that in its rulings the court “failed to assess
whether recoupment ability existed and compounded that error by instructing that the jury was not
required to find that defendants' conduct was economically rational or that defendants would likely
be able to recoup losses from below-cost sales.” They also point out that without any “proof of
recoupment ability” presented by plaintift, we must “reverse and direct judgment for defendants.”

? Defendants' proposed instruction No. 35 refused by the court was: “In order to recover,

plaintiff must show that defendants had the motive to sell advertising below cost for the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17043&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17043&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17043&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



Bay Guardian Co. v. New Times Media LLC, 187 Cal.App.4th 438 (2010)
114 Cal.Rptr.3d 392, 2010-2 Trade Cases P 77,193, 10 Cal. Daily Op. Serv. 10,243...

purpose and desire of injuring competitors or destroying competition, and also that they had
the purpose and ability to recover any of their own lost profits after they have driven the
plaintiff out of the market.” In full, plaintiff's instruction given by the court was: “Plaintiff
need not prove that it was economically rational for any defendant to act with the purpose
of injuring competitors or destroying competition, or that a defendant would have had a
reasonable expectation of recouping its losses by eliminating the plaintiff as a competitor.
However, such evidence may be considered to the extent that it is relevant to a defendant's
purpose.”

[3] [4] [5] The issue of recoupment ability as an element of an action for below-cost pricing

under the Unfair Practices Act (§ 17000 et seq.) 19 has not yet been resolved, and requires that we
undertake an interpretation of section 17043. “In interpreting this statute, our goal is to determine
the intent of the Legislature and thereby eftectuate the purpose of the law. [Citation.] To do so,
we apply certain fundamental rules of statutory interpretation. © “Our first step [in determining
the Legislature's intent] is to scrutinize the actual words of the statute, giving them a plain and
commonsense meaning. [Citations.]” * [Citations.]” (Colgan v. Leatherman Tool Group, Inc.
(2006) 135 Cal.App.4th 663, 683, 38 Cal.Rptr.3d 36.) We **403 reject an interpretation that
would render *454 particular terms mere surplusage, and instead seek to give significance to
every word. (City of San Jose v. Superior Court (1993) 5 Cal.4th 47, 55, 19 Cal.Rptr.2d 73, 850 P.2d
621.) “When the language of a statute is clear, we need go no further. However, when the language
is susceptible of more than one reasonable interpretation, we look to a variety of extrinsic aids,
including the ostensible objects to be achieved, the evils to be remedied, the legislative history,
public policy, contemporaneous administrative construction, and the statutory scheme of which
the statute is a part.” (Nolan v. City of Anaheim (2004) 33 Cal.4th 335, 340, 14 Cal.Rptr.3d 857,
92 P.3d 350.)

10 For convenience, we will refer to the Unfair Practices Act as the UPA, to distinguish it from

related but separate statutory schemes, which have been referred to as the Unfair Competition
Law and the Unfair Business Practices Act (§§ 17200 et seq.; 17500 et seq.). (See Cel—
Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163,
168-169, 83 Cal.Rptr.2d 548, 973 P.2d 527; Bank of the West v. Superior Court (1992) 2
Cal.4th 1254, 1258, 10 Cal.Rptr.2d 538, 833 P.2d 545; Klein v. Earth Elements, Inc. (1997)
59 Cal.App.4th 965, 968, 69 Cal.Rptr.2d 623.)

We commence our examination of section 17043 by observing the obvious: the language of the
statute does not expressly mention recoupment in any way. Section 17043 provides: “It is unlawful
for any person engaged in business within this State to sell any article or product at less than the
cost thereof to such vendor, or to give away any article or product, for the purpose of injuring
competitors or destroying competition.” Under section 17071, “proof of one or more acts of selling
or giving away any article or product below cost or at discriminatory prices, together with proof
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of the injurious effect of such acts, is presumptive evidence of the purpose or intent to injure
competitors or destroy competition.” Recoupment is nowhere referred to in the governing statutes.

Established law has also not specified that ability to recoup losses is an element of the statutory
prohibition. To prove a violation of section 17043, the cases have declared that a plaintiff must
allege and prove two elements: (1) below-cost sales undertaken for the purpose of injuring
competitors or destroying competition that (2) have resulted in a competitive injury. (Cel-Tech
Communications, Inc. v. Los Angeles Cellular Telephone Co., supra, 20 Cal.4th 163, 175, 83
Cal.Rptr.2d 548, 973 P.2d 527; Fisherman's Wharf Bay Cruise Corp. v. Superior Court (2003) 114
Cal.App.4th 309, 330, 7 Cal.Rptr.3d 628; Turnbull & Turnbull v. ARA Transportation, Inc. (1990)
219 Cal.App.3d 811, 819-820, 268 Cal.Rptr. 856.)

[6] [7] [8] Thus, as defendants recognize, recoupment as an element of the statutory cause
of action must be added to section 17043 “by necessary implication from its consumer-welfare
purpose.” We do not lightly imply terms or requirements that have not been expressly included
in a statute. (People v. Gardeley (1996) 14 Cal.4th 605, 622, 59 Cal.Rptr.2d 356, 927 P.2d 713;
Alpha Mechanical, Heating & Air Conditioning, Inc. v. Travelers Casualty & Surety Co. of
America (2005) 133 Cal.App.4th 1319, 1340, 35 Cal.Rptr.3d 496.) “ ‘[ A]n intention to legislate by
implication is not to be presumed.’ [Citation.]” (Citizens for Better Streets v. Board of Supervisors
(2004) 117 Cal.App.4th 1, 6, 11 Cal.Rptr.3d 349.) The courts are not authorized to insert provisions
or rewrite a statute to conform to an assumed *455 intention which does not appear from
its language. (Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 573, 71
Cal.Rptr.2d 731, 950 P.2d 1086; Lewco Iron Metals, Inc. v. Superior Court (1999) 76 Cal.App.4th
837, 843, 90 Cal.Rptr.2d 671.)

Defendants' argument for an implied recoupment provision rests on federal laws, particularly the
Robinson—Patman Act (15 U.S.C. §§ 13, 21) and section 2 of the Sherman Act (15 U.S.C. § 2),
along with predatory pricing laws enacted by other states. We have no dispute with the first part of
defendants' premise that in predatory pricing actions pursued under federal **404 law and some
state laws, two prerequisites to recovery must be proved by the plaintiff: first, a rival's low prices
are below an appropriate measure of its rival's costs; and second, the defendant had a reasonable
prospect or dangerous probability of recouping its investment in below-cost prices. (Brooke Group
Ltd. v. Brown & Williamson Tobacco Corp. (1993) 509 U.S. 209, 222, 224, 113 S.Ct. 2578, 125
L.Ed.2d 168; Vollrath Co. v. Sammi Corp. (9th Cir.1993) 9 F.3d 1455, 1463.) The United States
Supreme Court has declared: “ ‘For the investment to be rational, the [predator] must have a
reasonable expectation of recovering, in the form of later monopoly profits, more than the losses
suffered.’ [Citation.] Recoupment is the ultimate object of an unlawful predatory pricing scheme;
it is the means by which a predator profits from predation. Without it, predatory pricing produces
lower aggregate prices in the market, and consumer welfare is enhanced. Although unsuccessful
predatory pricing may encourage some inefficient substitution toward the product being sold at less
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than its cost, unsuccessful predation is in general a boon to consumers. [] ... [] For recoupment to
occur, below-cost pricing must be capable, as a threshold matter, of producing the intended effects
on the firm's rivals, whether driving them from the market, or ... causing them to raise their prices
to supracompetitive levels within a disciplined oligopoly.” (Brooke Group Ltd., supra, at pp. 224—
225,113 S.Ct. 2578.)

Where we find fault with defendants' argument is in the assertion that section 17043 is entirely
analogous to the federal and sister-state predatory pricing laws, and must therefore be interpreted
correspondingly. Section 17043 recites distinctive language, and has dissimilar elements and a
different focus than defendants' proffered statutory counterparts. The predatory pricing statutes
referred to by defendants may all prohibit discriminatory or below-cost pricing, but the federal
and other state predatory pricing laws, unlike section 17043, do not include an intent requirement.
(A.A. Poultry Farms, Inc. v. Rose Acre Farms, Inc. (7th Cir.1989) 881 F.2d 1396, 1401-1402.) The
federal law instead looks to the ultimate monopolistic impact and threatened harm produced by
the pricing scheme—that is, the probability of recoupment *456 through future supracompetitive

pricing upon elimination of competitors. i (See Brooke Group Ltd. v. Brown & Williamson
Tobacco Corp., supra, 509 U.S. 209, 224-225, 113 S.Ct. 2578, 125 L.Ed.2d 168; Cargill, Inc.
v. Monfort of Colorado, Inc. (1986) 479 U.S. 104, 117-118, 107 S.Ct. 484, 93 L.Ed.2d 427,
Matsushita Elec. Industrial Co. v. Zenith Radio (1986) 475 U.S. 574, 106 S.Ct. 1348, 89 L.Ed.2d
538; A.A. Poultry Farms, Inc., supra, at pp. 1400-1402; Indiana Grocery, Inc. v. Super Valu Stores,
Inc. (7th Cir.1989) 864 F.2d 1409.) Even if business competitors engage in predatory pricing with
the utmost malice directed at each other, the federal law is unconcerned unless predatory losses may
be recouped and competition is thereby impaired. As the Supreme Court has observed concerning
the federal law on predatory pricing, “Absent some assurance that the hoped-for monopoly will
materialize, and that it can be sustained for a significant period of time, ‘[t]he predator must make
a substantial investment with no assurance that it will pay off.” [Citation.] For this reason, there is a
consensus among commentators that predatory pricing schemes are rarely tried, and even **405
more rarely successful.” (Matsushita Elec., supra, at p. 589, 106 S.Ct. 1348.)

1 For instance, section 13(a) of the Robinson—Patman Act forbids price discrimination “where

the effect of such discrimination may be substantially to lessen competition or tend to create
a monopoly in any line of commerce....” (15 U.S.C. § 13(a), italics added.)

[9] In section 17043, in contrast, the very gravamen of the offense is the purpose underlying
the anticompetitive act, rather than the actual or threatened harm to competition. The intent or
purpose of the below-cost sale is at the heart of the statute, and distinguishes the violation from a
below-cost pricing strategy undertaken for legitimate, nonpredatory business reasons. (Food and
G. Bureau of S. California v. United States (9th Cir.1943) 139 F.2d 973, 974.) Section 17043
“does not make all sales below average total cost illegal per se. Instead, such sales must have been
made ‘for the purpose of injuring competitors or destroying competition.’ [Citations.]” (William
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Inglis, etc. v. ITT Continental Baking Co. (9th Cir.1981) 668 F.2d 1014, 1049; see also Food &
G. Bureau, Inc., supra, at pp. 974-975.) The intent requirement imposed by section 17043 is an
especially stringent one. “Section 17043 uses the word ‘purpose,’ not ‘intent,” not ‘knowledge.’
” (Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co., supra, 20 Cal.4th 163,
174, 83 Cal.Rptr.2d 548, 973 P.2d 527.) Therefore, the California Supreme Court has concluded
“that to violate section 17043, a company must act with the purpose, i.e., the desire, of injuring
competitors or destroying competition.” (Id. at pp. 174-175, 83 Cal.Rptr.2d 548, 973 P.2d 527;
see also Chicago Title Ins. Co. v. Great Western Financial Corp. (1968) 69 Cal.2d 305, 323, 70
Cal.Rptr. 849, 444 P.2d 481; Fisherman's Wharf Bay Cruise Corp. v. Superior Court, supra, 114
Cal.App.4th 309, 330, 7 Cal.Rptr.3d 628.)

[10] Further, section 17043 does not require an anticompetitive impact. “[ A]n injurious effect is
not an essential element of the violation. The *457 violation is complete when sales below cost
are made with the requisite intent and not within any of the exceptions.” (People v. Pay Less Drug
Store (1944) 25 Cal.2d 108, 113—-114, 153 P.2d 9.) The language of sections 17043 and 17071
make “it sufficiently clear that the Legislature deemed that injury to a competitor or destruction of
competition was an ‘injurious effect,” and therefore within the ban of the act; and that it was not
necessary to await success in the monopolistic effort before the measures provided to safeguard the
public interest and welfare could be invoked.” (Pay Less Drug, supra, atp. 113, 153 P.2d 9.) While
evidence of an injury due to a below-cost pricing scheme may establish the rebuttable statutory
inference of unlawful purpose, the plaintiff may also prove purpose independently without any
injurious effect.

Even the objectives of the laws, though certainly similar, are not identical. The Sherman Act
and Robinson—Patman Act (15 U.S.C. § 13(a)) seek to prevent anticompetitive acts that impair
competition or harm competitors, whereas the UPA reflects a broader “[l]egislative concern
not only with the maintenance of competition, but with the maintenance of ‘fair and honest
competition.” [Citations.]” (ABC Internat. Traders, Inc. v. Matsushita Electric Corp. (1997)
14 Cal.4th 1247, 1262, 61 Cal.Rptr.2d 112, 931 P.2d 290.) We disagree with defendants'
characterization of the UPA as legislation that was merely “intended to protect the public, not
individual competitors.” The UPA has been described by our high court “as a legislative attempt
‘to regulate business as a whole by prohibiting practices which the legislature has determined
constitute unfair trade practices.” (Wholesale T. Dealers v. National etc. Co. (1938) 11 Cal.2d 634,
643 [82 P.2d 3, 118 A.L.R. 486]; see also Max Factor & Co. v. Kunsman (1936) 5 Cal.2d 446,
478 [55 P.2d 177] (dis. opn. of Shenk, J.) [UPA ‘appears to be a painstaking endeavor **406 by
the legislature to combat the abuses which the business interests have deemed unfair practices in
the competitive field.’].)” (Id. at p. 1256, 61 Cal.Rptr.2d 112, 931 P.2d 290.) The history of the
amalgamation of statutes that comprise the UPA “teaches that a primary concern in the enactment
of the UPA was the protection of smaller, independent retailers, especially grocers, against unfair
competitive practices of the large chain stores. As a contemporary commentator explained, the
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prohibitions added in 1933 on secret rebates and unearned discounts (now section 17045) and
below-cost sales (now section 17043) ‘are designed to protect the retailer whose more powerful
neighbor is attempting to drive him out of business.” [Citations.]” (ABC Internat., supra, at p.
1261, 61 Cal.Rptr.2d 112, 931 P.2d 290; see also Fisherman's Wharf Bay Cruise Corp. v. Superior
Court, supra, 114 Cal.App.4th 309, 322, 7 Cal.Rptr.3d 628.) The defendant's ability to recoup
losses is unnecessary to the dual objectives of preventing unfair trade practices and protecting
comparatively smaller enterprises from predatory pricing schemes of larger competitors.

Thus, California and federal cases have recognized that the UPA in many respects does not
mirror federal predatory pricing law. *458 (William Inglis, etc. v. ITT Continental Baking Co.,
supra, 668 F.2d 1014, 1049; Kirk—Mayer, Inc. v. Pac Ord, Inc. (C.D.Cal.1986) 626 F.Supp.
1168, 1173; Fisherman's Wharf Bay Cruise Corp. v. Superior Court, supra, 114 Cal.App.4th

309, 325, 7 Cal.Rptr.3d 628.) 12 Defendant's reliance on federal law “fails to acknowledge the
significant differences between the language of the Sherman Act, the federal antitrust statute
prohibiting predatory below-cost pricing, and its state counterpart, section 17043 of the UPA.”
(Fisherman's Wharf Bay Cruise Corp., supra, at p. 325, 7 Cal.Rptr.3d 628.) “It has been observed
that ‘[t]he UPA, in contrast to the federal antitrust statutes, is precisely drawn to eliminate defined
commercial practices such as predatory pricing. Therefore, changing judicial perspectives on
antitrust enforcement have far less influence on the development of California predatory pricing
law than on the development of the federal counterparts.” (McCall, Private Enforcement of
Predatory Price Laws Under the California Unlawful Practices Act and the Federal Antitrust Acts
(1997) 28 Pacific L.J. 311, 315; ...)” (Id. at p. 326, 7 Cal.Rptr.3d 628.)

12 In contrast, the federal anticompetition philosophies of the Sherman and Robinson—Patman

Acts are often valuable in discussing the provisions of the California Cartwright Act (§ 16700
et seq.). (See SC Manufactured Homes, Inc. v. Liebert (2008) 162 Cal.App.4th 68, 90, 76
Cal.Rptr.3d 73.)

Additional features of the statutory construct of the UPA further persuade us that implication of
recoupment ability as a requirement in section 17043 is neither necessary nor intended. Within
other unfair trade provisions of the UPA that prohibit loss leaders (§§ 17030, 17044) and secret
discriminatory rebates or allowances (§ 17045), the Legislature has seen fit in the language of
the statutes to refer to potential injury to a competitor or the competitive structure, while statutes
that prohibit locality price discrimination (§§ 17040—-17042), like section 17043, are directed at

the intent of the violation. !> #¥407 The Legislature has thus evinced the ability in the UPA to
target either the purpose or ultimate effect of the violation, and clearly intended the former in
the language of section 17043. We also point out that exceptions or defenses to the scope of the
prohibition against below-cost sales, such as *459 sales to meet competition, sales of damaged
goods, or sales to close out stock, have been conspicuously delineated by the Legislature in section
17050; inability to recoup predatory losses is not among them.
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13 For instance, section 17030 defines a “loss leader” as any article or product sold at less

than cost: “(a) Where the purpose is to induce, promote or encourage the purchase of
other merchandise; or (b) Where the effect is a tendency or capacity to mislead or deceive
purchasers or prospective purchasers, or (¢) Where the effect is to divert trade from or
otherwise injure competitors.” (Italics added.) Section 17045 provides: “The secret payment
or allowance of rebates, refunds, commissions, or unearned discounts, whether in the form
of money or otherwise, or secretly extending to certain purchasers special services or
privileges not extended to all purchasers purchasing upon like terms and conditions, to the
injury of a competitor and where such payment or allowance tends to destroy competition,
is unlawful.” (Italics added.) However, section 17040, more in line with section 17043,
prohibits locality discrimination in the “production, manufacture, distribution or sale of any
article or product of general use or consumption, with intent to destroy the competition of
any regular established dealer in such article or product, or to prevent the competition of
any person who in good faith, intends and attempts to become such dealer, to create locality
discriminations.” (Italics added.)

Finally, we are not convinced by defendants' argument that the “severe consequences” of violation
of section 17043—which may include fines, treble damages, and even potential criminal sanctions
—make the statute “draconian” without an implied recoupment requirement. The rigorous task
imposed upon the plaintiff in a section 17043 action to prove “that the below-cost sales were done
‘for the purpose of injuring competitors or destroying competition’ ” makes proof of a statutory
violation “formidable” enough to justify the associated penalties. (Fisherman's Wharf Bay Cruise
Corp. v. Superior Court, supra, 114 Cal.App.4th 309, 330, 7 Cal.Rptr.3d 628.)

In light of the distinctions we discern, some glaring, some subtle, between section 17043 and

4 and particularly in light of the conspicuous

the federal or other state predatory pricing laws,
focus of section 17043 upon the mental state of defendants' purpose rather than ultimate impact of
below-cost pricing, we decline to imply a recoupment element in the statute where none has been

expressed. We therefore conclude that the trial court, in its rulings on motions, the presentation of

evidence, and instructions, did not err by refusing to recognize defendants' recoupment claim. 15

14 We have reviewed the statutes and cases cited by defendant from other states, and find in

them language and objectives that are distinguishable from section 17043. (See generally
McCarthy, Whatever Happened to the Small Businessman? The California Unfair Practices
Act (1968) 2 U.S.F. L.Rev. 165, 196-197; McCall, Private Enforcement of Predatory Price
Laws Under the California Unlawful Practices Act and the Federal Antitrust Acts (1997)
28 Pac. L.J. 311, 338-339.)
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15 The instruction to the jury that specified what the plaintiff did not need to prove—that it

was economically rational for any defendant to act with the purpose of injuring competitors
or destroying competition, or that a defendant would have had a reasonable expectation of
recouping its losses by eliminating the plaintiff as a competitor may have been unnecessary,
but we find that it was not prejudicial error.

1I. The Instructions on Purpose to Harm a Competitor.

[11] We turn to defendants' challenge to the instructions and accompanying verdict form on the
“purpose requirement” of section 17043. Defendants claim the “instructions and verdict form
erroneously permitted the jury to base liability on an intent to harm a single competitor,” rather
than “the UPA term ‘competitors.” ” (Italics added.) Two instructions are at issue. In the first, the
court explained the statutory **408 presumption by stating that if the jury found “any below-
cost sales injured the Bay Guardian as a competitor, it is presumed that defendants' purpose was
to injure competitors and destroy competition.” In the second, the court advised the jury that a
“defendant does *460 not act with the required ‘purpose’ under the statute merely because it
had knowledge of probable substantial harm to a competitor or that customers would be diverted
from a competitor.” (Italics added.) The verdict form asked the jury to determine if defendants'
purpose was to “injure a competitor or destroy competition.” Defendants maintain that the effect
of the instructions and verdict form was to direct the jury to “impose liability merely by finding
defendants made below-cost sales with a subjective intent to harm [the Guardian] alone,” in
contradistinction to the statutory language which prohibits below-cost pricing “for the purpose of
injuring competitors or [destroying] competition.” (Italics added.) Defendants' position is that the
jury “should have evaluated whether defendants' purpose was to inflict market-wide injury.”

[12] Defendants' proposed interpretation of section 17043 is at odds with both common sense
and the objectives of the statute. Defendants would have us interpret the law to prohibit below-
cost pricing only if multiple competitors are the target of an unlawful marketing scheme. As we
have observed, the “declared purposes of the UPA are ‘to safeguard the public against the creation
or perpetuation of monopolies and to foster and encourage competition, by prohibiting unfair,
dishonest, deceptive, destructive, fraudulent and discriminatory practices by which fair and honest
competition is destroyed or prevented.” (§ 17001.)” (ABC Internat. Traders, Inc. v. Matsushita
Electric Corp., supra, 14 Cal.4th 1247, 1256, 61 Cal.Rptr.2d 112, 931 P.2d 290.) The Legislature
has also “specifically directed that the UPA's provisions ‘shall be liberally construed that its
beneficial purposes may be subserved.’ (§ 17002.)” (Ibid; see also Co—Opportunities v. National
Broadcasting Co. (N.D.Cal.1981) 510 F.Supp. 43, 49-50.) Thus, section 17043, like the remainder
of the UPA, seeks to maintain fair and honest competition to protect smaller, independent retailers
from the predatory practices of larger, more controlling competitors. (ABC, supra, at p. 1262,
61 Cal.Rptr.2d 112, 931 P.2d 290.) The prohibitions against below-cost sales “  “are designed
to protect ... [a competitor | whose more powerful neighbor is attempting to drive him out of
business.” [Citations.]” > (Fisherman's Wharf Bay Cruise Corp. v. Superior Court, supra, 114
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Cal.App.4th 309, 322, 7 Cal.Rptr.3d 628, italics added, quoting from ABC Internat. Traders, Inc.
v. Matsushita Electric Corp., supra, at p. 1261, 61 Cal.Rptr.2d 112, 931 P.2d 290.) “[I]njury to
a competitor or destruction of competition” is considered an * ‘injurious effect,” ” and therefore
within the ban of the UPA. (People v. Pay Less Drug Store, supra, 25 Cal.2d 108, 113, 153 P.2d 9,
italics added.) In short, section 17043 is designed to reach a one-on-one clash between competitors,
not just an effect on competition.

[13] A literal reading of section 17043 to require at least one economic actor in the field in addition
to the defendant, so as to injure multiple competitors, would deprive the statute of much of'its utility
in at least two practical situations. If a given plaintiff and defendant are the only providers of an
article or product, any head-to-head competition between them would *461 be beyond the reach
of section 17043 because neither is “injuring competitors.” Indeed, head-to-head competition was
the legal focus of the section 17043 claim in **409 Fisherman's Wharf Bay Cruise, supra. (The
plaintiff was the Red & White Fleet, and defendant was Blue & Gold Fleet.) Moreover, defendants'
suggested interpretation of the law would immunize a business which serially engages in below-
cost pricing to eliminate competitors one at a time, thereby permitting the very unlawful practices
the statute seeks to proscribe. We are guided by maxims of statutory interpretation, which direct
us to avoid such illogical and meaningless consequences. (People v. Navarro (2007) 40 Cal.4th
668, 680, 54 Cal.Rptr.3d 766, 151 P.3d 1177.) “ © “If possible, the words should be interpreted to
make them workable and reasonable [citations], ... practical [citations], in accord with common
sense and justice, and to avoid an absurd result [citations].” [Citation.]’ [Citation.]” (Cummings v.
Stanley (2009) 177 Cal.App.4th 493, 508, 99 Cal.Rptr.3d 284.) Giving the statute an interpretation
that reaches only plural rather than single competitors also conflicts with the more general directive
of the Business and Professions Code that words used in the singular or plural refer to both. (§

23008; 16 see also People v. Manfredi (2008) 169 Cal. App.4th 622, 631, 86 Cal.Rptr.3d 810; Cheek
v. Superior Court (2002) 103 Cal.App.4th 520, 525, 126 Cal.Rptr.2d 820; San Gabriel Valley Water
Co. v. Hartford Accident & Indemnity Co. (2000) 82 Cal.App.4th 1230, 1240, 98 Cal.Rptr.2d 807.)
We find that section 17043 applies to acts of below-cost pricing committed for the purpose of
injuring either a single or multiple competitors or destroying competition. Therefore, the reference
to a single competitor in the instructions and verdict form was not incorrect in the present case,
particularly inasmuch as only a single competitor was the focus of the predatory pricing scheme.

16 Section 23008 reads: *“ ‘Person’ includes any individual, firm, copartnership, joint adventure,

association, corporation, estate, trust, business trust, receiver, syndicate, or any other group
or combination acting as a unit, and the plural as well as the singular number.”

1I1. The Instructions on the Statutory Presumption.

We move to defendants' contention that the instructions on the statutory presumption of improper
purpose (§ 17071) were defective. The court instructed the jury on the essential element of
purpose by stating: “It is only when a defendant sells advertising below cost and does so with
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the purpose, that is, desire of injuring competitors or destroying competition, that such conduct
is unlawful under California law.” The court also advised the jury that, “Purpose may be inferred
from circumstantial evidence of a party's conduct or course of dealing, and may be proved the same
way as any other fact may be proved either by direct or circumstantial evidence or by both direct
and circumstantial evidence.” In addition, pursuant to section 17071 the court gave the following
instruction on the presumption of unlawful purpose: *462 “If you find that any defendant sold
advertising space below cost, and any below-cost sales injured the Bay Guardian as a competitor,
it is presumed that defendants' purpose was to injure competitors and destroy competition. But
this presumption may be overcome by other evidence.” The court then proceeded to describe the
nature of evidence that did not prove unlawful purpose. Defendants complain that the presumption
instruction was “incorrect for two reasons” and thus should not have been given: first, once some
rebuttal evidence was adduced that defendants “did not act with an anticompetitive purpose,”
the presumption was rendered inoperative and the instruction became irrelevant; and second,
the instruction **410 “improperly shifted plaintiff’s burden to prove purpose to defendants to
disprove it.”

[14] [15] [16] [17] [18] “In considering a claim of instructional error we must first ascertain
what the relevant law provides, and then determine what meaning the instruction given conveys.”
(People v. Andrade (2000) 85 Cal.App.4th 579, 585, 102 Cal.Rptr.2d 254.) “A court is required
to instruct on the law applicable to the case, but no particular form is required; the instructions
must be complete and a correct statement of the law. [Citation.] The meaning of instructions is
tested by ‘whether there is a “reasonable likelihood” that the jury misconstrued or misapplied
the law in light of the instructions given, the entire record of trial, and the arguments of
counsel.” [Citation.] ¢ “[T]he correctness of jury instructions is to be determined from the entire
charge of the court, not from a consideration of parts of an instruction or from a particular
instruction.” [Citation.]” [Citation.] Thus, absence of an essential element in a given instruction
may be supplied by reference to another instruction, or cured in light of the instructions considered
as a whole.” (People v. Fiu (2008) 165 Cal.App.4th 360, 370-371, 81 Cal.Rptr.3d 32.)

Dealing first with the claim that the presumption was no longer operative once defense presented
evidence “sufficient to support a finding of the nonexistence of the presumption,” defendants do
not dispute the presentation of adequate foundational evidence by plaintiff to trigger the initial
presumption. Instead they claim that the presumption was effectively rebutted by their “denial
of anticompetitive purpose,” which was “sufficient evidence to take section 17071's presumption
out-of-play [sic ].” The propriety of the presumption instruction in the present case depends upon
whether the section 17071 presumption of purpose is viewed as one affecting the burden of proof or
the burden of presenting evidence. The distinction has an important consequence when conflicting
evidence is presented. “A rebuttable presumption may affect the burden of proof or may affect the
burden of producing evidence. (Evid.Code, § 601.)” ( *463 In re Heather B. (1992) 9 Cal.App.4th
535,560, 11 Cal.Rptr.2d 891.) “A presumption affecting the burden of producing evidence requires
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the ultimate fact to be found from proof of the predicate facts in the absence of other evidence. If
contrary evidence is introduced then the presumption has no further effect and the matter must be
determined on the evidence presented. (Evid.Code, § 604.)” (Id. at p. 561, 11 Cal.Rptr.2d 891.)

[19] In contrast, a “ “presumption affecting the burden of proof has a more substantial impact in
determining the outcome of litigation. The effect of a presumption affecting the burden of proof'is
“to impose upon the party against whom it operates the burden of proof as to the nonexistence of
the presumed fact.” (Evid.Code, § 606.)’ ... [Citation.]” (Gee v. Workers' Comp. Appeals Bd. (2002)
96 Cal.App.4th 1418, 1425, 118 Cal.Rptr.2d 105; see also Shadow Traffic Network v. Superior
Court (1994) 24 Cal.App.4th 1067, 1085, 29 Cal.Rptr.2d 693.) “[O]nce a presumption affecting
the burden of proof comes into play, that is an issue which must be presented to the trier of fact.”
(Haycock v. Hughes Aircraft Co. (1994) 22 Cal.App.4th 1473, 1495, 28 Cal.Rptr.2d 248.) “If
contrary evidence is introduced, the jury has the right to weigh the evidence and determine whether
it sufficiently contradicts the presumption.” (Noble v. Key System, Ltd. (1935) 10 Cal.App.2d 132,
138, 51 P.2d 887.) A presumption affecting the burden of proof “survives even though there is a
conflictin the evidence,” **411 so “in the face of conflicting evidence, the issue must be presented
to the jury so long as there is some logical basis for the presumption.” (Haycock, supra, atp. 1491,
28 Cal.Rptr.2d 248.)

[20] We thus examine the nature and result of the presumption. “Under section 17071, ‘proof of
one or more acts of selling or giving away any article or product below cost or at discriminatory
prices, together with proof of the injurious effect of such acts, is presumptive evidence of the
purpose or intent to injure competitors or destroy competition.” ”” (Fisherman's Wharf Bay Cruise
Corp. v. Superior Court, supra, 114 Cal.App.4th 309, 321, 7 Cal.Rptr.3d 628.) “To create this
presumption proof must be had, among other things, of one or more sales of an article or product
below cost together with proof of the injurious effect of the practice.” (Dooley's Hardware Mart
v. Food Giant Markets, Inc. (1971) 21 Cal.App.3d 513, 517, 98 Cal.Rptr. 543.) “Injurious effect”
is not explicitly defined in the statute, but has been interpreted to mean “injury to a competitor or
destruction of competition,” consistent with the language of section 17043. (People v. Pay Less
Drug Store, supra, 25 Cal.2d 108, 113, 153 P.2d 9.)

The functionally identical presumption created by section 17071.5 17" of the UPA for loss leader
sales has been found to be “a presumption affecting the *464 burden of proof,” rather than the
burden of producing evidence—that is, if the presumption arises defendants are required to prove
“they did not intend to injure competitors or destroy competition” through their use of predatory
pricing. (Dooley's Hardware Mart v. Food Giant Markets, Inc., supra, 21 Cal.App.3d 513, 517—
518, 98 Cal.Rptr. 543, italics added.)

17 Section 17071.5 reads: “In all actions brought under this chapter proof of limitation of the

quantity of any article or product sold or offered for sale to any one customer to a quantity
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less than the entire supply thereof owned or possessed by the seller or which he is otherwise
authorized to sell at the place of such sale or offering for sale, together with proof that the
price at which the article or product is so sold or offered for sale is in fact below its invoice or
replacement cost, whichever is lower, raises a presumption of the purpose or intent to injure
competitors or destroy competition. This section applies only to sales by persons conducting
a retail business the principal part of which involves the resale to consumers of commodities
purchased or acquired for that purpose, as distinguished from persons principally engaged
in the sale to consumers of commaodities of their own production or manufacture.”

[21] Like section 17071.5, we conclude that the section 17071 presumption is properly
categorized as one that affects the burden of proof rather than merely the burden of persuasion.
(See Dooley's Hardware Mart v. Food Giant Markets, Inc., supra, 21 Cal.App.3d 513, 517-518,
98 Cal.Rptr. 543.) “A presumption affecting the burden of proof shifts the burden of persuasion on
an ultimate fact to the party against whom the presumption operates upon a finding of the predicate
facts. (Evid.Code, § 606.)” (In re Heather B., supra, 9 Cal.App.4th 535, 560, 11 Cal.Rptr.2d 891.)
“A presumption meant to establish or implement some public policy other than facilitation of the
particular action in which it applies is a presumption affecting the burden of proof.” (People v.
Dubon (2001) 90 Cal.App.4th 944,953, 108 Cal.Rptr.2d 914; see also Evid.Code, § 605; Reeves v.
Workers' Comp. Appeals Bd. (2000) 80 Cal.App.4th 22,30, 95 Cal.Rptr.2d 74.) As we view section
17071, the presumption is indicative of an effort by the Legislature to implement the public policy
of facilitating proof of unlawful purpose of below-cost sales that injure a competitor by shifting
the burden of proofto **412 the party more in possession of relevant evidence demonstrating the
true intent associated with the pricing scheme. (People v. Pay Less Drug Store, supra, 25 Cal.2d
108, 114-115, 153 P.2d 9.) Thus, the presumption is intended to affect the burden of proof. (Gee
v. Workers' Comp. Appeals Bd., supra, 96 Cal.App.4th 1418, 1426, 118 Cal.Rptr.2d 105.)

Further, the stated consequence of the articulated presumption demonstrates that it modifies the
burden of proof. “[T]he obvious and only effect of the presumption created by section 17071
is to require the defendant “to go forward with proof to negate the presumption of wrongful
intent.” (Western Union Financial Services, Inc. v. First Data Corp. (1993) 20 Cal.App.4th 1530,
1540, 25 Cal.Rptr.2d 341, italics added.) “[T]he allocation of evidentiary burdens [under section
17071 1s] as follows: ‘Assuming proof of injury to a competitor has been made, California law
allows plaintiffs to establish a prima facie case with proof of prices below average total cost.
The defendant then has the burden of negating the inference of illegal intent or establishing
an affirmative defense.’ [Citation.]” *465 (Turnbull & Turnbull v. ARA Transportation, Inc.,
supra, 219 Cal.App.3d 811, 824-825, 268 Cal.Rptr. 856.) The presumption “may be rebutted by
establishing one of the statute's affirmative defenses, such as meeting competition, see Cal. Bus.
& Prof.Code § 17050, or by showing that the sales ‘were made in good faith and not for the
purpose of injuring competitors or destroying competition.’ [Citation.]” (William Inglis, etc. v. ITT
Continental Baking Co., supra, 668 F.2d 1014, 1049; see also Dooley's Hardware Mart v. Food
Giant Markets, Inc., supra, 21 Cal.App.3d 513, 518, 98 Cal.Rptr. 543.) “After proof of the sales



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17071.5&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17071&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971103744&pubNum=227&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971103744&pubNum=227&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS606&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992159180&pubNum=3484&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001616672&pubNum=3484&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001616672&pubNum=3484&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS605&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000111071&pubNum=3484&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000111071&pubNum=3484&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17071&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17071&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944112867&pubNum=661&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944112867&pubNum=661&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002201978&pubNum=3484&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002201978&pubNum=3484&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17071&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993234976&pubNum=3484&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993234976&pubNum=3484&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17071&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17071&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990066191&pubNum=227&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990066191&pubNum=227&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17050&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17050&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981132168&pubNum=350&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&fi=co_pp_sp_350_1049&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1049 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981132168&pubNum=350&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&fi=co_pp_sp_350_1049&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1049 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971103744&pubNum=227&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971103744&pubNum=227&originatingDoc=I7e338c8ca59211df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



Bay Guardian Co. v. New Times Media LLC, 187 Cal.App.4th 438 (2010)
114 Cal.Rptr.3d 392, 2010-2 Trade Cases P 77,193, 10 Cal. Daily Op. Serv. 10,243...

below cost and injury resulting therefrom, there is no undue hardship cast upon the defendants to
require them to come forward with evidence of their true intent as against the prima facie showing,
or with evidence which will bring them within a specified exception in the act.” (People v. Pay
Less Drug Store, supra, 25 Cal.2d 108, 115, 153 P.2d 9.) Once the presumption is rebutted, “the
burden shifts back to the moving party to offer actual proof of injurious intent.” (Western Union
Financial Services, Inc. v. First Data Corp., supra, at p. 1540, 25 Cal.Rptr.2d 341.)

The section 17071 presumption, being one that in both nature and consequence alters the burden
of proof, did “ ‘not disappear in the face of evidence as to the nonexistence of the presumed
fact....” [Citations.]” (Haycock v. Hughes Aircraft Co., supra, 22 Cal.App.4th 1473, 1495, 28
Cal.Rptr.2d 248.) Therefore, the fact that defendants denied any purpose to harm competition,
and produced some evidence of good faith efforts to compete in the marketplace, did not negate
plaintiff's right to an instruction on a presumption affecting the burden of proof of unlawful
purpose. Defendants may have offered rebuttal evidence, but they did not negate the presumption
by conclusive proof that negated unlawful purpose as a matter of law or compelled a finding on
the issue in their favor based on this record. (See Xebec Development Partners, Ltd. v. National
Union Fire Ins. Co. (1993) 12 Cal.App.4th 501, 552, 15 Cal.Rptr.2d 726, disapproved on other
grounds in Essex Ins. Co. v. Five Star Dye House, Inc. (2006) 38 Cal.4th 1252, 1265, fn. 4, 45
Cal.Rptr.3d 362, 137 P.3d 192.)

[22] [23] Despite the defense efforts to rebut the section 17071 presumption, at least substantial
evidence in support of the presumption instruction remained. “A party is entitled upon request to
correct, nonargumentative instructions on every theory of the case advanced by him which **413
is supported by substantial evidence.” (Soule v. General Motors Corp. (1994) 8 Cal.4th 548, 572,
34 Cal.Rptr.2d 607, 882 P.2d 298; see also Munoz v. City of Union City (2004) 120 Cal.App.4th
1077,1107-1108, 16 Cal.Rptr.3d 521.) Substantial evidence necessary to support a jury instruction
is ““ ‘evidence sufficient to deserve consideration by the jury, i.e., evidence from which a *466
jury composed of reasonable [persons] could have concluded that the particular facts underlying
the instruction did exist....” [Citation.]” (People v. Strozier (1993) 20 Cal.App.4th 55, 63, 24
Cal.Rptr.2d 362; see also People v. Marshall (1997) 15 Cal.4th 1, 3940, 61 Cal.Rptr.2d 84, 931
P.2d 262; National Medical Transportation Network v. Deloitte & Touche (1998) 62 Cal. App.4th
412,429, 72 Cal.Rptr.2d 720.) “Evidence is substantial if a reasonable jury could find it persuasive
[citation] and therefore conclude “ ““ ‘that the particular facts underlying the instruction did exist’
! [citation].” (People v. Elam (2001) 91 Cal.App.4th 298, 308, 110 Cal.Rptr.2d 185.) Substantial
evidence to support the presumption was presented, and the contradictory rebuttal evidence offered
by defendants did not irrefutably disprove purpose. Plaintiff was therefore entitled to the benefit of
an instruction on the section 17071 presumption, just as defendants were entitled to an instruction
that the presumption was subject to rebuttal. (Lara v. Nevitt (2004) 123 Cal.App.4th 454, 460, 19
Cal.Rptr.3d 865; Haycock v. Hughes Aircraft Co., supra, 22 Cal.App.4th 1473, 1492, 1495, 28
Cal.Rptr.2d 248.)
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Turning to the second prong of defendants' challenge to the presumption instruction, we find
nothing in the instruction that erroneously shifted the burden of proof. The trial court gave a
definitive standard instruction that plaintiff bore the burden to prove by a preponderance of the
evidence all of the elements of the case, and specifically “that the defendant's purpose was to
injure competitors or destroy competition.” Thus, the jury knew that plaintiff retained the essential
burden to prove the unlawful purpose of the sales. The court then advised the jury that unlawful
purpose “may be proved the same way as any other fact,” by direct or circumstantial evidence. The
presumption was explained with an instruction that if the jury found “below-cost sales injured the
Bay Guardian as a competitor, it is presumed that defendants' purpose was to injure competitors
and destroy competition.” The rebuttal part of the instruction stated, “But this presumption may
be overcome by other evidence.”

[24] The section 17071 instruction thus merely stated a rebuttable permissive presumption or
inference, which allowed, but did not compel, the trier of fact to infer the elemental fact from proof
by plaintiff of other foundational facts. (See People v. Parson (2008) 44 Cal.4th 332, 355-356,
79 Cal.Rptr.3d 269, 187 P.3d 1; People v. McCall (2004) 32 Cal.4th 175, 182—183, 8 Cal.Rptr.3d
337, 82 P.3d 351.) The instruction did not create a mandatory presumption that operated to shift
plaintiff's burden of proof to the defense, as the jury was not required to draw the described
inference. (People v. Parson, supra, at p. 356, 79 Cal.Rptr.3d 269, 187 P.3d 1; People v. McCall,
supra, atp. 183, fn. 5, 8 Cal.Rptr.3d 337, 82 P.3d 351; People v. Yeoman (2003) 31 Cal.4th 93, 131,
2 Cal.Rptr.3d 186, 72 P.3d 1166.) Further, nothing in the instruction directly or indirectly relieved
plaintiff of its *467 burden to establish proof of unlawful purpose. (People v. Prieto (2003) 30
Cal.4th 226, 248, 133 Cal.Rptr.2d 18, 66 P.3d 1123.) “The most common evidentiary device is
the entirely permissive inference or presumption,” which “leaves the trier of fact free to credit or
reject the inference and does not shift **414 the burden of proof” to the defense. (Ulster County
Court v. Allen (1979) 442 U.S. 140, 157, 60 L.Ed.2d 777, 99 S.Ct. 2213.) In any event, given the
court's other instructions regarding the burden of proof and proper consideration and weighing of
evidence, the presumption instruction did not shift or reduce plaintiff's burden of proofin this case.
(People v. Parson, supra, at p. 356, 79 Cal.Rptr.3d 269, 187 P.3d 1; Cristler v. Express Messenger
Systems, Inc. (2009) 171 Cal.App.4th 72, 84, 89 Cal.Rptr.3d 34; Sargent Fletcher, Inc. v. Able
Corp. (2003) 110 Cal.App.4th 1658, 1673—1674, 3 Cal.Rptr.3d 279; People v. Gonzalez (1995)
33 Cal.App.4th 1440, 1443, 39 Cal.Rptr.2d 778; People v. Carter (1993) 19 Cal.App.4th 1236,
1252-1253, 23 Cal.Rptr.2d 888.) Furthermore, our duty is to look at the instructions as a whole,
not in isolation, and we must assume jurors are able to correlate, follow, and understand the court's
instructions. (People v. Vang (2009) 171 Cal.App.4th 1120, 1129, 90 Cal.Rptr.3d 328; People v.
Ibarra (2007) 156 Cal.App.4th 1174, 1192—-1193, 67 Cal.Rptr.3d 871.) We conclude that no shift
in the burden of proof occurred with the presumption instruction, as the jury was aware from the
totality of the instructions that a verdict could not be rendered in favor of plaintiff unless a finding
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was made based on a preponderance of the evidence that defendants did in fact make below-cost
sales with the requisite purpose.

[25] [26] The minor flaw we perceive in the instruction, when it is viewed in isolation, is
that it was somewhat incomplete. In addition to the admonition that the presumption “may be
overcome by other evidence,” the instruction should have more specifically advised the jury that
the presumption was rebutted with proof by defendants of the nonexistence of the presumed fact
of unlawful purpose by a preponderance of the evidence. (See Shadow Traffic Network v. Superior
Court, supra, 24 Cal.App.4th 1067, 1085, 29 Cal.Rptr.2d 693; Haycock v. Hughes Aircraft Co.,
supra, 22 Cal.App.4th 1473, 1495, 28 Cal.Rptr.2d 248.) When we again view the instructions in
their entirety, however, we find no prejudicial error. The additional instructions thoroughly defined
for the jury the evidence that negated proof of purpose.

ek
.

n.-v
skokk
See footnote *, ante.

*468 DISPOSITION

Accordingly, the judgment against defendant East Bay Express is reversed. In all other respects
the judgment is affirmed.

Respondent to recover costs on appeal.

We concur: MARCHIANO, P.J., and MARGULIES, J.
All Citations

187 Cal.App.4th 438, 114 Cal.Rptr.3d 392, 2010-2 Trade Cases P 77,193, 10 Cal. Daily Op. Serv.
10,243, 2010 Daily Journal D.A.R. 12,473
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		CA CIV PRO s 1230.010




§ 1235.150. Local public entity, CA CIV PRO § 1235.150

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 2. Principles of Construction; Definitions (Refs & Annos)
Article 2. Words and Phrases Defined (Refs & Annos)

West's Ann.Cal.C.C.P. § 1235.150
§ 1235.150. Local public entity

Currentness

“Local public entity” means any public entity other than the state.

Credits
(Added by Stats.1975, c. 1275, p. 3412, § 2, operative July 1, 1976.)

West's Ann. Cal. C.C.P. § 1235.150, CA CIV PRO § 1235.150
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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		CA CIV PRO s 1235.150




§ 1240.030. Requirements, CA CIV PRO § 1240.030

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 3. The Right to Take (Refs & Annos)
Article 1. General Limitations on Exercise of Power of Eminent Domain (Refs
& Annos)

West's Ann.Cal.C.C.P. § 1240.030
§ 1240.030. Requirements

Currentness

The power of eminent domain may be exercised to acquire property for a proposed project only
if all of the following are established:

(a) The public interest and necessity require the project.

(b) The project is planned or located in the manner that will be most compatible with the greatest
public good and the least private injury.

(c) The property sought to be acquired is necessary for the project.

Credits
(Added by Stats.1975, c. 1275, p. 3412, § 2, operative July 1, 1976.)

West's Ann. Cal. C.C.P. § 1240.030, CA CIV PRO § 1240.030
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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		CA CIV PRO s 1240.030




§ 1240.125. Property outside territorial limits for water,..., CA CIV PRO § 1240.125

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 3. The Right to Take (Refs & Annos)
Article 2. Rights Included in Grant of Eminent Domain Authority (Refs &
Annos)

West's Ann.Cal.C.C.P. § 1240.125
§ 1240.125. Property outside territorial limits for water, gas, electrical supply, etc.
Currentness
Except as otherwise expressly provided by statute and subject to any limitations imposed by statute,
a local public entity may acquire property by eminent domain outside its territorial limits for water,

gas, or electric supply purposes or for airports, drainage or sewer purposes if it is authorized to
acquire property by eminent domain for the purposes for which the property is to be acquired.

Credits
(Added by Stats.1975, c. 1275, p. 3413, § 2, operative July 1, 1976.)

West's Ann. Cal. C.C.P. § 1240.125, CA CIV PRO § 1240.125
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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		CA CIV PRO s 1240.125




§ 1240.610. Authority; reference in complaint and resolution, CA CIV PRO § 1240.610

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 3. The Right to Take (Refs & Annos)
Article 7. Condemnation for More Necessary Public Use (Refs & Annos)

West's Ann.Cal.C.C.P. § 1240.610
§ 1240.610. Authority; reference in complaint and resolution
Currentness
Any person authorized to acquire property for a particular use by eminent domain may exercise
the power of eminent domain to acquire for that use property appropriated to public use if the use
for which the property is sought to be taken is a more necessary public use than the use to which

the property is appropriated. Where property is sought to be acquired pursuant to this section, the
complaint, and the resolution of necessity if one is required, shall refer specifically to this section.

Credits
(Added by Stats.1975, c. 1275, p. 3418, § 2, operative July 1, 1976.)

West's Ann. Cal. C.C.P. § 1240.610, CA CIV PRO § 1240.610
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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		CA CIV PRO s 1240.610




§ 1240.620. Burden of proof, CA CIV PRO § 1240.620

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 3. The Right to Take (Refs & Annos)
Article 7. Condemnation for More Necessary Public Use (Refs & Annos)

West's Ann.Cal.C.C.P. § 1240.620
§ 1240.620. Burden of proof
Currentness
If the defendant objects to a taking under Section 1240.610, the defendant has the burden of proof
that his property is appropriated to public use. If it is established that the property is appropriated

to public use, the plaintiff has the burden of proof that its use satisfies the requirements of Section
1240.610.

Credits
(Added by Stats.1975, c. 1275, p. 3418, § 2, operative July 1, 1976.)

West's Ann. Cal. C.C.P. § 1240.620, CA CIV PRO § 1240.620
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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§ 1240.650. Use by public entity as more necessary than..., CA CIV PRO § 1240.650

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 3. The Right to Take (Refs & Annos)
Article 7. Condemnation for More Necessary Public Use (Refs & Annos)

West's Ann.Cal.C.C.P. § 1240.650

§ 1240.650. Use by public entity as more necessary than use by other person;
rebuttable presumption for electric, gas, or water public utility property

Currentness

(a) Where property has been appropriated to public use by any person other than a public entity,
the use thereof by a public entity for the same use or any other public use is a more necessary use
than the use to which such property has already been appropriated.

(b) Where property has been appropriated to public use by a public entity, the use thereof by the
public entity is a more necessary use than any use to which such property might be put by any
person other than a public entity.

(c) Where property which has been appropriated to a public use is electric, gas, or water public
utility property which the public entity intends to put to the same use, the presumption of a more
necessary use established by subdivision (a) is a rebuttable presumption affecting the burden of
proof, unless the acquiring public entity is a sanitary district exercising the powers of a county
water district pursuant to Section 6512.7 of the Health and Safety Code.

Credits
(Added by Stats.1975, c. 1275, p. 3419, § 2, operative July 1, 1976. Amended by Stats.1992, c.
812 (S.B.1757), 8§ 2.)

West's Ann. Cal. C.C.P. § 1240.650, CA CIV PRO § 1240.650
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.
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End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW © 2025 Thomson Reuters. No claim to original U.S. Government Works. 2





		Return to brief (Ctrl+W)

		CA CIV PRO s 1240.650




§ 1245.220. Necessary adoption of resolution, CA CIV PRO § 1245.220

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 4. Precondemnation Activities (Refs & Annos)
Article 2. Resolution of Necessity (Refs & Annos)

West's Ann.Cal.C.C.P. § 1245.220
§ 1245.220. Necessary adoption of resolution
Currentness

A public entity may not commence an eminent domain proceeding until its governing body has
adopted a resolution of necessity that meets the requirements of this article.

Credits
(Added by Stats.1975, c. 1275, p. 3423, § 2, operative July 1, 1976.)

West's Ann. Cal. C.C.P. § 1245.220, CA CIV PRO § 1245.220
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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§ 1245.230. Resolution; contents, CA CIV PRO § 1245.230

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 4. Precondemnation Activities (Refs & Annos)
Article 2. Resolution of Necessity (Refs & Annos)

West's Ann.Cal.C.C.P. § 1245.230
§ 1245.230. Resolution; contents

Currentness

In addition to other requirements imposed by law, the resolution of necessity shall contain all of
the following:

(a) A general statement of the public use for which the property is to be taken and a reference to
the statute that authorizes the public entity to acquire the property by eminent domain.

(b) A description of the general location and extent of the property to be taken, with sufficient
detail for reasonable identification.

(c) A declaration that the governing body of the public entity has found and determined each of
the following:

(1) The public interest and necessity require the proposed project.

(2) The proposed project is planned or located in the manner that will be most compatible with the
greatest public good and the least private injury.

(3) The property described in the resolution is necessary for the proposed project.
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§ 1245.230. Resolution; contents, CA CIV PRO § 1245.230

(4) That either the offer required by Section 7267.2 of the Government Code has been made to the
owner or owners of record, or the offer has not been made because the owner cannot be located
with reasonable diligence.

If at the time the governing body of a public entity is requested to adopt a resolution of necessity
and the project for which the property is needed has been determined by the public entity to be an
emergency project, which project is necessary either to protect or preserve health, safety, welfare,
or property, the requirements of Section 7267.2 of the Government Code need not be a prerequisite
to the adoption of an authorizing resolution at the time. However, in those cases the provisions
of Section 7267.2 of the Government Code shall be implemented by the public entity within a
reasonable time thereafter but in any event, not later than 90 days after adoption of the resolution
of necessity.

Credits
(Added by Stats.1975, c. 1275, p. 3423, § 2, operative July 1, 1976. Amended by Stats.1982, c.
1059, p. 3833, § 1; Stats.1983, c. 1079, § 1.)

West's Ann. Cal. C.C.P. § 1245.230, CA CIV PRO § 1245.230
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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§ 1245.250. Conclusive effect of resolution; rebuttable..., CA CIV PRO § 1245.250

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 4. Precondemnation Activities (Refs & Annos)
Article 2. Resolution of Necessity (Refs & Annos)

West's Ann.Cal.C.C.P. § 1245.250

§ 1245.250. Conclusive effect of resolution; rebuttable presumption for electric, gas, or
water public utility property; presumption; Sacramento and San Joaquin Drainage District

Currentness

(a) Except as otherwise provided by statute, a resolution of necessity adopted by the governing
body of the public entity pursuant to this article conclusively establishes the matters referred to
in Section 1240.030.

(b) If the taking is by a local public entity, other than a sanitary district exercising the powers
of a county water district pursuant to Section 6512.7 of the Health and Safety Code, and the
property is electric, gas, or water public utility property, the resolution of necessity creates a
rebuttable presumption that the matters referred to in Section 1240.030 are true. This presumption
1s a presumption affecting the burden of proof.

(c) If the taking is by a local public entity and the property described in the resolution is not
located entirely within the boundaries of the local public entity, the resolution of necessity creates
a presumption that the matters referred to in Section 1240.030 are true. This presumption is a
presumption affecting the burden of producing evidence.

(d) For the purposes of subdivision (b), a taking by the State Reclamation Board for the Sacramento
and San Joaquin Drainage District is not a taking by a local public entity.

Credits
(Added by Stats.1975, c. 1275, p. 3424, § 2, operative July 1, 1976. Amended by Stats.1992, c.
812 (S.B.1757), § 3.)
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§ 1245.250. Conclusive effect of resolution; rebuttable..., CA CIV PRO § 1245.250

West's Ann. Cal. C.C.P. § 1245.250, CA CIV PRO § 1245.250
Current with Ch. 1 0f 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.
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§ 1245.255. Judicial review of validity; abuse of discretion;..., CA CIV PRO § 1245.255

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 4. Precondemnation Activities (Refs & Annos)
Article 2. Resolution of Necessity (Refs & Annos)

West's Ann.Cal.C.C.P. § 1245.255

§ 1245.255. Judicial review of validity; abuse of
discretion; rescission and adoption of new resolution

Currentness

(a) A person having an interest in the property described in a resolution of necessity adopted by
the governing body of the public entity pursuant to this article may obtain judicial review of the
validity of the resolution:

(1) Before the commencement of the eminent domain proceeding, by petition for a writ of mandate
pursuant to Section 1085. The court having jurisdiction of the writ of mandate action, upon
motion of any party, shall order the writ of mandate action dismissed without prejudice upon
commencement of the eminent domain proceeding unless the court determines that dismissal will
not be in the interest of justice.

(2) After the commencement of the eminent domain proceeding, by objection to the right to take
pursuant to this title.

(b) A resolution of necessity does not have the effect prescribed in Section 1245.250 to the extent
that its adoption or contents were influenced or affected by gross abuse of discretion by the
governing body.

(c) Nothing in this section precludes a public entity from rescinding a resolution of necessity and
adopting a new resolution as to the same property subject, after the commencement of an eminent
domain proceeding, to the same consequences as a conditional dismissal of the proceeding under
Section 1260.120.
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§ 1245.255. Judicial review of validity; abuse of discretion;..., CA CIV PRO § 1245.255

Credits
(Added by Stats.1975, c. 1275, p. 3425, § 2, operative July 1, 1976. Amended by Stats.1978, c.
286, p. 578,8 1.)

West's Ann. Cal. C.C.P. § 1245.255, CA CIV PRO § 1245.255
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.
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§ 1250.350. Demurrer or answer; statement of grounds or facts, CA CIV PRO § 1250.350

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 5. Commencement of Proceeding (Refs & Annos)
Article 5. Objections to Right to Take (Refs & Annos)

West's Ann.Cal.C.C.P. § 1250.350
§ 1250.350. Demurrer or answer; statement of grounds or facts
Currentness
A defendant may object to the plaintiff's right to take, by demurrer or answer as provided in Section
430.30, on any ground authorized by Section 1250.360 or Section 1250.370. The demurrer or
answer shall state the specific ground upon which the objection is taken and, if the objection is

taken by answer, the specific facts upon which the objection is based. An objection may be taken
on more than one ground, and the grounds may be inconsistent.

Credits
(Added by Stats.1975, c. 1275, p. 3431, § 2, operative July 1, 1976.)

West's Ann. Cal. C.C.P. § 1250.350, CA CIV PRO § 1250.350
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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§ 1250.360. Grounds; inclusions, CA CIV PRO § 1250.360

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 5. Commencement of Proceeding (Refs & Annos)
Article 5. Objections to Right to Take (Refs & Annos)

West's Ann.Cal.C.C.P. § 1250.360
§ 1250.360. Grounds; inclusions
Currentness
Grounds for objection to the right to take, regardless of whether the plaintiff has adopted a

resolution of necessity that satisfies the requirements of Article 2 (commencing with Section
1245.210) of Chapter 4, include:

(a) The plaintiff is not authorized by statute to exercise the power of eminent domain for the
purpose stated in the complaint.

(b) The stated purpose is not a public use.

(c) The plaintiff does not intend to devote the property described in the complaint to the stated
purpose.

(d) There is no reasonable probability that the plaintiff will devote the described property to the
stated purpose within (1) seven years, or (2) 10 years where the property is taken pursuant to the

Federal Aid Highway Act of 1973 or (3) such longer period as is reasonable.

(e) The described property is not subject to acquisition by the power of eminent domain for the
stated purpose.
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§ 1250.360. Grounds; inclusions, CA CIV PRO § 1250.360

(f) The described property is sought to be acquired pursuant to Section 1240.410 (excess
condemnation), 1240.510 (condemnation for compatible use), or 1240.610 (condemnation for
more necessary public use), but the acquisition does not satisfy the requirements of those
provisions.

(g) The described property is sought to be acquired pursuant to Section 1240.610 (condemnation
for more necessary public use), but the defendant has the right under Section 1240.630 to continue
the public use to which the property is appropriated as a joint use.

(h) Any other ground provided by law.

Credits
(Added by Stats.1975, c. 1275, p. 3431, § 2, operative July 1, 1976.)

Footnotes

1 23 U.S.C.A. § 101 et seq.

West's Ann. Cal. C.C.P. § 1250.360, CA CIV PRO § 1250.360
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.
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§ 1250.370. Grounds if resolution of necessity not adopted, CA CIV PRO § 1250.370

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 5. Commencement of Proceeding (Refs & Annos)
Article 5. Objections to Right to Take (Refs & Annos)

West's Ann.Cal.C.C.P. § 1250.370
§ 1250.370. Grounds if resolution of necessity not adopted

Currentness

In addition to the grounds listed in Section 1250.360, grounds for objection to the right to take
where the plaintiff has not adopted a resolution of necessity that conclusively establishes the
matters referred to in Section 1240.030 include:

(a) The plaintiff is a public entity and has not adopted a resolution of necessity that satisfies the
requirements of Article 2 (commencing with Section 1245.210) of Chapter 4.

(b) The public interest and necessity do not require the proposed project.

(c) The proposed project is not planned or located in the manner that will be most compatible with
the greatest public good and the least private injury.

(d) The property described in the complaint is not necessary for the proposed project.

(e) The plaintiff is a quasi-public entity within the meaning of Section 1245.320 and has not
satisfied the requirements of Article 3 (commencing with Section 1245.310) of Chapter 4.

Credits
(Added by Stats.1975, c. 1275, p. 3432, § 2, operative July 1, 1976.)
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§ 1260.120. Authority and duty of court; order, CA CIV PRO § 1260.120

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 8. Procedures for Determining Right to Take and Compensation (Refs &
Annos)
Article 2. Contesting Right to Take (Refs & Annos)

West's Ann.Cal.C.C.P. § 1260.120
§ 1260.120. Authority and duty of court; order

Currentness

(a) The court shall hear and determine all objections to the right to take.

(b) If the court determines that the plaintiff has the right to acquire by eminent domain the property
described in the complaint, the court shall so order.

(c) If the court determines that the plaintiff does not have the right to acquire by eminent domain
any property described in the complaint, it shall order either of the following:

(1) Immediate dismissal of the proceeding as to that property.

(2) Conditional dismissal of the proceeding as to that property unless such corrective and remedial
action as the court may prescribe has been taken within the period prescribed by the court in the
order. An order made under this paragraph may impose such limitations and conditions as the
court determines to be just under the circumstances of the particular case including the requirement
that the plaintiff pay to the defendant all or part of the reasonable litigation expenses necessarily
incurred by the defendant because of the plaintift's failure or omission which constituted the basis
of the objection to the right to take.

Credits
(Added by Stats.1975, c. 1275, p. 3447, § 2, operative July 1, 1976.)
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§ 1260.120. Authority and duty of court; order, CA CIV PRO § 1260.120

West's Ann. Cal. C.C.P. § 1260.120, CA CIV PRO § 1260.120
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§ 1268.720. Allowance of defendants costs on appeal; exception, CA CIV PRO § 1268.720

West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)
Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
Title 7. Eminent Domain Law (Refs & Annos)
Chapter 11. Postjudgment Procedure (Refs & Annos)
Article 8. Costs (Refs & Annos)

West's Ann.Cal.C.C.P. § 1268.720
§ 1268.720. Allowance of defendants costs on appeal; exception
Currentness
Unless the court otherwise orders, whether or not he is the prevailing party, the defendant in the

proceeding shall be allowed his costs on appeal. This section does not apply to an appeal involving
issues between defendants.

Credits
(Added by Stats.1975, c. 1275, p. 3463, § 2, operative July 1, 1976.)

West's Ann. Cal. C.C.P. § 1268.720, CA CIV PRO § 1268.720
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.
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§ 606. Effect of presumption affecting burden of proof, CA EVID § 606

West's Annotated California Codes
Evidence Code (Refs & Annos)
Division 5. Burden of Proof; Burden of Producing Evidence; Presumptions and
Inferences (Refs & Annos)
Chapter 3. Presumptions and Inferences
Article 1. General (Refs & Annos)

West's Ann.Cal.Evid.Code § 606
§ 606. Effect of presumption affecting burden of proof

Currentness

The effect of a presumption aftecting the burden of proofis to impose upon the party against whom
it operates the burden of proof as to the nonexistence of the presumed fact.

Credits
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

West's Ann. Cal. Evid. Code § 606, CA EVID § 606
Current with Ch. 1 of 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.
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§ 54341. Construction or improvement of enterprise; acquisition..., CA GOVT § 54341

West's Annotated California Codes
Government Code (Refs & Annos)
Title 5. Local Agencies (Refs & Annos)
Division 2. Cities, Counties, and Other Agencies (Refs & Annos)
Part 1. Powers and Duties Common to Cities, Counties, and Other Agencies (Refs
& Annos)
Chapter 6. Revenue Bond Law of 1941 (Refs & Annos)
Article 2. Powers of a Local Agency (Refs & Annos)

West's Ann.Cal.Gov.Code § 54341

§ 54341. Construction or improvement of enterprise;
acquisition and disposition of property; grade; rights of way

Currentness

A local agency may construct or improve any enterprise wholly or partially within or wholly
without the local agency. By gift, lease, purchase, eminent domain, or otherwise, it may acquire
any real or personal property, or any interest in or improvement on any such property, or any water
rights for an enterprise, except that no property of a state public body may be acquired without
its consent. A local agency may sell, lease, exchange, transfer, assign or otherwise dispose of any
real or personal property or any interest in such property. It may lay out, open, extend, widen,
straighten, establish or change the grade of any real property or public rights of way necessary or
convenient for any enterprise.

Credits
(Added by Stats.1949, c. 81, p. 306, § 1. Amended by Stats.1949, c. 1488, p. 2618, § 6; Stats.1953,
c. 526, p. 1779, § 6, eff. May 4, 1953; Stats.1953, c. 811, p. 2118, § 2.)

West's Ann. Cal. Gov. Code § 54341, CA GOVT § 54341
Current with Ch. 1 0f 2023-24 2nd Ex.Sess, and all laws through Ch. 1017 of 2024 Reg.Sess.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)
Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)
Chapter 9. Proceedings in the Supreme Court (Refs & Annos)

Cal.Rules of Court, Rule 8.500
Formerly cited as CA ST A Rule 28

Rule 8.500. Petition for review

Currentness

(a) Right to file a petition, answer, or reply

(1) A party may file a petition in the Supreme Court for review of any decision of the Court
of Appeal, including any interlocutory order, except the denial of a transfer of a case within the
appellate jurisdiction of the superior court.

(2) A party may file an answer responding to the issues raised in the petition. In the answer, the
party may ask the court to address additional issues if it grants review.

(3) The petitioner may file a reply to the answer.

(b) Grounds for review

The Supreme Court may order review of a Court of Appeal decision:

(1) When necessary to secure uniformity of decision or to settle an important question of law;

(2) When the Court of Appeal lacked jurisdiction;
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(3) When the Court of Appeal decision lacked the concurrence of sufficient qualified justices; or

(4) For the purpose of transferring the matter to the Court of Appeal for such proceedings as the
Supreme Court may order.

(¢) Limits of review

(1) As a policy matter, on petition for review the Supreme Court normally will not consider an
issue that the petitioner failed to timely raise in the Court of Appeal.

(2) A party may petition for review without petitioning for rehearing in the Court of Appeal, but as
a policy matter the Supreme Court normally will accept the Court of Appeal opinion's statement
of the issues and facts unless the party has called the Court of Appeal's attention to any alleged
omission or misstatement of an issue or fact in a petition for rehearing.

(d) Petitions in nonconsolidated proceedings

If the Court of Appeal decides an appeal and denies a related petition for writ of habeas corpus
without issuing an order to show cause and without formally consolidating the two proceedings, a
party seeking review of both decisions must file a separate petition for review in each proceeding.

(e) Time to serve and file

(1) A petition for review must be served and filed within 10 days after the Court of Appeal decision
is final in that court. For purposes of this rule, the date of finality is not extended if it falls on a
day on which the office of the clerk/executive officer is closed.

(2) The time to file a petition for review may not be extended, but the Chief Justice may relieve
a party from a failure to file a timely petition for review if the time for the court to order review
on its own motion has not expired.





Rule 8.500. Petition for review, CA ST APPELLATE Rule 8.500

(3) If a petition for review is presented for filing before the Court of Appeal decision is final in
that court, the clerk/executive officer of the Supreme Court must accept it and file it on the day
after finality.

(4) Any answer to the petition must be served and filed within 20 days after the petition is filed.

(5) Any reply to the answer must be served and filed within 10 days after the answer is filed.

(f) Additional requirements

(1) The petition must also be served on the superior court clerk and, if filed in paper format, the
clerk/executive officer of the Court of Appeal. Electronic filing of a petition constitutes service of
the petition on the clerk/executive officer of the Court of Appeal.

(2) A copy of each brief must be served on a public officer or agency when required by statute
or by rule 8.29.

(3) The clerk/executive officer of the Supreme Court must file the petition even if its proof of
service is defective, but if the petitioner fails to file a corrected proof of service within 5 days after
the clerk gives notice of the defect the court may strike the petition or impose a lesser sanction.

(g) Amicus curiae letters

(1) Any person or entity wanting to support or oppose a petition for review or for an original writ
must serve on all parties and send to the Supreme Court an amicus curiae letter rather than a brief.

(2) The letter must describe the interest of the amicus curiae. Any matter attached to the letter or
incorporated by reference must comply with rule 8.504(e).

(3) Receipt of the letter does not constitute leave to file an amicus curiae brief on the merits under
rule 8.520(f).
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Credits

(Formerly Rule 28, adopted, eff. Jan. 1, 2003. As amended, eff. Jan. 1, 2004; July 1, 2004.
Renumbered Rule 8.500 and amended, eff. Jan. 1, 2007. As amended, eff. Jan. 1, 2009; Jan. 1,
2018; Jan. 1, 2020.)

Cal. Rules of Court, Rule 8.500, CA ST APPELLATE Rule 8.500
Current with amendments received through Dec. 1, 2024. Some rules may be more current, see
credits for details.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)
Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)
Chapter 9. Proceedings in the Supreme Court (Refs & Annos)

Cal.Rules of Court, Rule 8.516
Formerly cited as CA ST A Rule 29

Rule 8.516. Issues on review

Currentness

(a) Issues to be briefed and argued

(1) On or after ordering review, the Supreme Court may specify the issues to be briefed and argued.
Unless the court orders otherwise, the parties must limit their briefs and arguments to those issues
and any issues fairly included in them.

(2) Notwithstanding an order specifying issues under (1), the court may, on reasonable notice,
order oral argument on fewer or additional issues or on the entire cause.

(b) Issues to be decided

(1) The Supreme Court may decide any issues that are raised or fairly included in the petition or
answer.

(2) The court may decide an issue that is neither raised nor fairly included in the petition or answer
if the case presents the issue and the court has given the parties reasonable notice and opportunity
to brief and argue it.

(3) The court need not decide every issue the parties raise or the court specifies.
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Credits
(Formerly Rule 29, adopted, eff. Jan. 1, 2003. Renumbered Rule 8.516, eff. Jan. 1, 2007.)

Cal. Rules of Court, Rule 8.516, CA ST APPELLATE Rule 8.516
Current with amendments received through Dec. 1, 2024. Some rules may be more current, see
credits for details.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW





		Return to brief (Ctrl+W)

		CA ST APPELLATE Rule 8.516




City of Carlsbad v. Wight, 221 Cal.App.2d 756 (1963)
34 Cal.Rptr. 820

221 Cal.App.2d 756, 34 Cal.Rptr. 820

CITY OF CARLSBAD, Plaintiff and Appellant,
V.
JAMES B. WIGHT et al., Defendants and Respondents.

Civ. No. 6979.
District Court of Appeal, Fourth District, California.
Oct. 31, 1963.

HEADNOTES

(1

Municipal Corporations § 98--General Powers--Extraterritorial Powers.

Generally, a municipal corporation cannot exercise its powers beyond its corporate boundaries,
and authority to do so must come from a statutory grant of direct or indirect power.

See Cal.Jur.2d, Municipal Corporations, § 198; Am.Jur., Municipal Corporations (1sted §§ 122,
194, 284).

)

Eminent Domain § 8--Who May Exercise Right--MunicipalitiesMunicipal Corporations § 98--
General Powers--Extraterritorial Powers.

Code Civ. Proc., § 1241, subd. 2, limits a city's power of condemnation when the proposed taking
1s outside its territorial limits.

3)

Eminent Domain § 27--Requirement That Use Be Necessary--Province to DetermineMunicipal
Corporations § 98--General Powers--Extraterritorial Powers.

A city's determination as to public need, necessity and route for, or site of, a proposed public
improvement within its boundaries is a legislative, not a judicial *757 matter; but when a city
seeks to condemn land outside its corporate limits, it devolves on the courts to determine whether
the taking of the particular land is necessary for the proposed use.

See Cal.Jur.2d, Eminent Domain, §§ 194, 197; Am.Jur., Eminent Domain (1st ed § 105).
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4)

Eminent Domain § 8--Who May Exercise Right--MunicipalitiesMunicipal Corporations § 98--
General Powers--Extraterritorial Powers.

There is no express statutory grant of power to enable a sixth class city to condemn land outside
its boundaries, nor may such grant of power be fairly implied except in a case involving legal
necessity.

(5)

Eminent Domain § 181--Appeal--Review.

On appeal in an eminent domain case, the trial court's judgment on the issue of necessity for
the taking must be upheld where the judgment is sustained by the findings and the findings are
supported by the evidence.

(6)
Eminent Domain § 162--Province of Court and Jury--Issue of Necessity.
A condemner has the burden of proving necessity for the taking in the trial court, and the issue of

necessity is a question for the trier of facts.

(7)

Eminent Domain § 175--Appeal.

On appeal from a judgment determining there was no necessity for condemnation, appellant must
bear the burden of showing there was no substantial conflict in the evidence on which the findings
are based and that the facts, and all inferences that may be drawn therefrom, as found by the court
are contrary to the evidence.

(8)

Eminent Domain § 181--Appeal--Review.

In an eminent domain case, where the trial court's findings on the issue of necessity are supported
by material evidence, such findings are conclusive on the appellate court.

(9a, 9b)

Eminent Domain § 157--Evidence--Necessity of Condemnation.

It was not error to determine there was no legal necessity for plaintiff city to condemn land outside
its boundaries for a storm drainage canal where there was expert evidence that such relocation was
unnecessary, that the better hydraulic method would be construction along an available natural
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creek bed, that the proposed location would entail distinct disadvantages, and that there was no
logical reason to diverge from the better route along that creek bed.

(10)

Eminent Domain § 162--Province of Court and Jury--Issue of Necessity.

The weight to be given the opinion of an expert witness on the issue of necessity for condemnation
rests with the trier of fact, who is the exclusive judge of the effect and value of the evidence (Code
Civ. Proc., § 2061).

(11)

Eminent Domain § 29--Requirement That Use Be Necessary--Considerations in Ascertaining
Necessity.

In a proceeding by a city to condemn land outside its boundaries for the relocation of a storm
drainage canal, that it is more desirable for plaintiff to locate the channel outside the city limits,
that the property within *758 the city will be more valuable if the channel is located outside the
city, and that a private corporation will make a gift of substantially all the land needed for the
right of way and will construct the channel at its expense and thus effect a saving to the city are
persuasive considerations but do not, in and of themselves, constitute elements of legal necessity.

SUMMARY

APPEAL from a judgment of the Superior Court of San Diego County. C. M. Monroe, Judge.
Affirmed.

Proceeding to condemn real property for construction of a drainage canal. Judgment of dismissal
affirmed.

COUNSEL
Barbara Lang Betts for Plaintiff and Appellant.
Hillyer, Crake & Irwin and William Hillyer for Defendants and Respondents.

BROWN (R.M.), J.”

Assigned by Chairman of Judicial Council.

This appeal originated in a proceeding brought by the City of Carlsbad, a city of the sixth class,
appellant herein, to condemn approximately one acre of land located wholly outside its corporate
limits and lying within the boundaries of the City of Oceanside for the purpose of relocating thereon
a storm drainage canal. The defendants-respondents are James B. Wight and Cora 1. Wight, record
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owners of the real property sought to be condemned, and others whose interests, insofar as this
appeal is concerned, are identical with the interests of the Wights. For convenience, the singular
word defendant will be used herein.

Prior to trial on the issue of damages there was a preliminary trial at which all other issues,
including the issue of the necessity of taking this private property, were tried by the court. The trial
court determined that there is no necessity for plaintiff to condemn defendant's real property for the
purpose of construction of a drainage canal; and that, by reason of such lack of necessity, plaintiff
does not have the implied power of eminent domain insofar as this particular parcel of land is
concerned. From the judgment of dismissal subsequently entered plaintiff brought this appeal.

The background facts are these: A portion of the southerly boundary of the City of Oceanside and
a portion of the northerly boundary of the plaintiff city lie side by side within the Buena Vista
Creek Watershed, in the County of San Diego. The watershed is drained by Buena Vista Creek,
which is composed of a main outlet channel and three tributary channels. *759 The confluence of
the tributary channels is located easterly of the cities of Oceanside and Carlsbad. From the point of
confluence Buena Vista Creek runs in a westerly direction through a portion of the City of Carlsbad
and outlets in Buena Vista Lagoon which, in turn, outlets into the Pacific Ocean. The portion of
the flood plain with which we are here concerned lies within the corporate limits of plaintiff and
is bounded by El Camino Real to the east, Jefferson Street to the west, the city limits of plaintiff
to the north and a Eucalyptus grove to the south. In its journey to the ocean Buena Vista Creek
follows a well-defined channel easterly of EI Camino Real, but westerly thereof the bed of the
natural stream meanders and changes course in times of heavy runoff. Hydraulic studies show that
the flow of water at El Camino Real may be estimated at 5,500 cubic feet per second for a 100-
year frequency storm and the present capacity at this point is approximately 1,700 cubic feet per
second. As a consequence of this inadequacy, the area of the flood plain above described has in the
past frequently flooded. The area is now a weed-grown marshland, providing a breeding ground
for a large population of mosquitos and gnats.

To the north and outside of the marshy area and within the City of Oceanside defendant owns an
acre of land upon which a veterinary hospital was in the process of construction at the time of the
commencement of this suit. To the southwest of defendant's property is situate a sewage treatment
and pumping station which serves the City of Oceanside. The route of the proposed flood channel
will commence at El Camino Real, curve northwesterly to Vista Way, thence westerly parallel with
and adjacent to Vista Way, thence curve southwesterly to the Lagoon.

Prior to the commencement of this action, Rildan, Inc., acquired ownership interests in a
considerable acreage of the marshland through which the natural channel of Buena Vista Creek
now runs. Rildan, Inc., is a developer and plans on reclaiming the marshland, subdividing it, and
devoting it to commercial and residential uses, if it can rid itself of Buena Vista Creek. To this
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end it made gifts to plaintiff of a grant of easement or agreements of a grant of easement for all
of the proposed flood channel between El Camino Real and Jefferson Street except the property
of defendant, and has agreed to construct the channel at its own expense if plaintiff succeeds in
acquiring defendant's property through the exercise of the eminent domain power. *760

The State of California, Division of Highways, presently plans to construct an interchange at Vista
Way Freeway and El Camino Real. The District Engineer of the Division of Highways is of the
opinion that construction of a flood channel along the right of way of Vista Way should reduce the
cost of freeway construction to the State by an estimated $50,000, which amount he is willing to
recommend be the State's contribution in a cooperative drainage project with plaintift.

We pass lightly over plaintiff's arguments that a storm drainage channel is a public use authorized
by law; that a use does not lose its characteristic as public although there may be an incidental
private advantage or benefit; and that lawful eminent domain proceedings are not rendered invalid
because private persons who will be specially benefited by the improvement pay, or agree to pay,
the cost thereof in whole or in part, for the reason that these propositions are well established.
The following authorities support some or all of these arguments: Bauer v. County of Ventura, 45
Cal.2d 276 [289 P.2d 1]; Linggi v. Garovotti, 45 Cal.2d 20 [286 P.2d 15]; Laguna Drainage Dist.
v. Chas. Martin Co., 144 Cal. 209 [77 P. 933]; City of Santa Ana v. Harlin, 99 Cal. 538 [34 P. 224];
Frustuck v. City of Fairfax, 212 Cal.App.2d 345, 357- 358 [28 Cal.Rptr. 357]; Redevelopment
Agency v. Hayes, 122 Cal.App.2d 777 [266 P.2d 105]; Madera Railway Co. v. Raymond Granite
Co., 3 Cal.App. 668 [87 P. 27]; Code of Civil Procedure, section 1238, subdivisions 3, 4. We are
also in accord with plaintiff's position that the evidence above briefly recited clearly establishes
that there is a public necessity for an adequate drainage canal to serve the lands within the city
which are now subject to flooding and that the existing creek is inadequate for that purpose.

These are not the true problems presented by this appeal. The task of this court is to determine
whether the trial court erred in finding that there is no necessity for plaintiff to condemn this
particular land for its drainage control project and, necessity therefor wanting, plaintiff has no
implied power to condemn land situate wholly outside its corporate limits.

(1) Generally, a municipal corporation cannot exercise its powers beyond its corporate boundaries.
If it has the power to do so, authority therefor must come from a statutory grant of direct or indirect
power. (County of Marin v. Superior Court, 53 Cal.2d 633, 636 [2 Cal.Rptr. 758, 349 P.2d 526],
*761 City & County of San Francisco v. Ross, 44 Cal.2d 52, 55 [279 P.2d 529].)

Concededly plaintiff, as a city of the sixth class, derives power from statutory law to condemn
land (Civ. Code, § 1001) for the purpose of drainage (Code Civ. Proc., § 1238, subd. 3; Gov.
Code, § 40404); and for the protection of land against flooding (Code Civ. Proc., § 1238.6); and
may improve rivers and streams flowing through or adjoining the city (Gov. Code, § 39961); and
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construct or improve any enterprise wholly or partially within or without its boundaries and acquire
real property therefor by eminent domain (Gov. Code, § 54341); and a mandate is laid upon the
courts to give a liberal construction to all sections dealing with the power of eminent domain
embraced within the Code of Civil Procedure (Code Civ. Proc., § 1260). (2) However, section
1241, subdivision 2, of the Code of Civil Procedure limits the power of the condemning agency
when the proposed taking is outside its territorial limits. When the taking is located within the
territorial limits of the condemning agency, a resolution or ordinance duly adopted by its governing
body is “conclusive evidence; (a) of the public necessity of such proposed public utility or public
improvement; (b) that such property is necessary therefor, and (c) that such proposed public utility
or public improvement is planned or located in the manner which will be most compatible with
the greatest public good, and the least private injury” but when the property sought to be taken is
located outside its boundaries, such ordinance or resolution is not conclusive evidence thereof.

(3) It is thus clear that a determination of the condemner as to public need, necessity and route
for, or site of, a proposed public improvement within its boundaries is a legislative, not a judicial,
matter (People v. Chevalier, 52 Cal.2d 299, 305 [340 P.2d 598]); but when a city seeks to condemn
land without its corporate limits, it devolves upon the courts to determine whether the taking of
the particular land is necessary for the use (Harden v. Superior Court, 44 Cal.2d 630 [284 P.2d 9]).

(4) Nowhere in the statutes above referred to is there an express grant of power enabling the
plaintiff to reach its hand outside its boundaries, nor may such grant of power be fairly implied
except in a case involving legal necessity.

(5) Turning to the issue of necessity, the judgment must be upheld if it is sustained by the findings
and the findings are supported by the evidence. ( 6) In the trial court the *762 burden of proving
necessity rests upon the condemner and the necessity of the taking is a question of fact for the trier
of facts. (Spring Valley Water Works v. Drinkhouse, 92 Cal. 528, 532 [28 P.681].) ( 7) On an appeal,
the appellant must bear the burden of showing that in the evidence upon which the findings are
based there was no substantial conflict, and that the facts, and all inferences which may be drawn
therefrom, as found by the court are contrary to the evidence.

(8) On the question of whether the taking of defendant's property was necessary for the proposed
drainage channel, a considerable volume of evidence was adduced before the trial court through
expert testimony, maps, photographs, plans and related exhibits. We have carefully considered the
evidence and our conclusion is that the findings of the trial court in this respect are supported by
material evidence. This being so, the findings of the court below are conclusive upon this court.

(9a) Defendant produced three expert witnesses, Charles R. Crull, a civil engineer and former City
Engineer for the City of Oceanside, Alton L. Rudin, City Engineer for the City of Oceanside,
Byrl D. Phelps, a civil engineer and former City Engineer for the Cities of San Diego, Coronado,
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and National City. Each of these experts testified it was his opinion that there was no necessity
for relocating the channel outside plaintiff's boundaries; that, for the purpose of draining the
area involved and controlling mosquito breeding, a channel could properly be constructed
approximately along the present natural bed of Buena Vista Creek entirely within plaintiff's
boundaries; that, from hydrological studies and in accordance with sound hydraulic engineering
principles the better method of conveying water from the east edge of the property at El Camino
Real to the west edge at Jefferson Street would be by a channel constructed approximately along
the natural historical creekbed for the reasons that that is the lowest land in the area by nature, has
the greatest slope, and water would flow faster. Some of the experts testified that, if the drainage
channel was constructed as proposed by plaintiff, water would stand therein causing silt and debris
to accumulate and that standing water would contribute to the mosquito breeding problem. Mr.
Crull testified that the channel as proposed by the plaintiff would cut across an existing road, an
existing sewer line which serves the City of Oceanside, and would cut through the force main
which leaves that city's sewage treatment and pump station, thus interfering with its operation. All
of defendant's experts *763 testified that there is no logical reason for diverging from the better
route along the existing natural creekbed and going north through defendant's property.

It is apparent that the evidence above summarized is sufficient to support the trial court's
determination that there is no legal necessity for plaintiff to condemn defendant's land.

Plaintiff's contention that the opinion evidence of defendant's engineers was based on a few days'
study of the problem and on hydraulic principles without consideration of factors of convenience,
desirability and economy is without merit. (10) It rests with the trier of fact to determine the weight
to be given the opinion of an expert witness (Gentleman v. Nadell & Co., 197 Cal.App.2d 545, 553
[17 Cal.Rptr. 389]; People v. Hecker, 179 Cal.App.2d 823, 827 [4 Cal.Rptr. 334]; People v. Loop,
127 Cal.App.2d 786, 800 [274 P.2d 885]); and it is the exclusive judge of the effect and value of
the evidence (Code Civ. Proc., § 2061). Differences between opinions of defendant's experts and
plaintiff's experts represent merely a conflict in evidence (People v. Hayward Bldg. Materials Co.,
213 Cal.App.2d 457, 467 [28 Cal.Rptr. 782]), which the trial court resolved in favor of defendant,
as it had a right to do (People v. Loop, supra).

(11) Plaintiff's contentions that it is more desirable for plaintiff if the channel is located outside
its limits; that in such event the property within its limits will be more valuable; and that Rildan,
Inc., will make a gift of substantially all of the land needed for the right of way and will construct
the channel at its expense, thus effecting a considerable saving to the city, are persuasive but
unconvincing. Such considerations do not, in and of themselves, constitute the elements of legal
necessity. As early as 1883 the Supreme Court, in Spring Valley Water Works v. San Mateo Water
Works, 64 Cal. 123, at page 131 [28 P. 447], held that evidence that the taking of the land sought
to be condemned “would be a great convenience” to the plaintiff, “would enhance the value of” its
property, and would result in economy, established practical necessity, but was not sufficient proof
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to justify the taking. That philosophy appears to have remained unchanged. In the comparatively
recent case of Harden v. Superior Court, supra, 44 Cal.2d 630, 638-639, the court quoted from
Mulville v. City of San Diego, 183 Cal. 734, 737 [192 P. 702], as follows:

“ 'In general, a municipality is competent to act beyond its boundaries only in those cases in
which it is so empowered *764 by legislative authority and it is necessary, in passing upon the
validity of acts of a municipality performed beyond its boundaries, to look to the general laws and
municipal charter for the requisite authority. In certain instances, owing to the urgency of extreme
expediency or necessity, express authority is dispensed with and the power of the municipality to
perform certain acts beyond its boundary is implied as incidental to the existence of other powers
expressly granted.' ” And at page 641, the court speaks of powers essential to the declared objects
and purposes of the corporation—not simply convenient, but indispensable.

(9b) The record in this case discloses that while plaintiff may have shown practical necessity, there
is no showing of urgency, or extreme expediency, or legal necessity, or that the proposed taking
is indispensable. The record, on the contrary, supports our conclusion that there was no error in

the court below.

The judgment 1s affirmed.

Griffin, P. J. and Coughlin, J., concurred. *765

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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92 Cal.Rptr. 599

14 Cal.App.3d 920, 92 Cal.Rptr. 599

CITY OF LOS ANGELES et al., Plaintiffs and Respondents,
V.
W. M. KECK, JR., et al., Defendants and Appellants

Civ. No. 1232.
Court of Appeal, Fifth District, California.
January 29, 1971.

SUMMARY

Plaintiffs filed an eminent domain proceeding to acquire a fee simple estate in defendant's grazing
land, across which they had, in a prior proceeding, obtained a permanent easement for the
purpose of constructing and maintaining electrical transmission lines. At the time of the present
proceeding, they had constructed one transmission line across the property, and were in the process
of constructing another. In response to interrogatories they admitted that under the terms of the
existing easement they could continue their present use and accomplish any future use within their
contemplation. The parties stipulated that the only issue between them was whether public interest
and necessity required plaintiffs' acquisition of the fee in the property subject to the easement.
The trial court found that it did, and awarded plaintiffs an estate in fee simple over such property.
(Superior Court of Kern County, John D. Jelletich, Judge.)

The Court of Appeal reversed on the grounds that the evidence was insufficient to support the trial
court's finding that public use and necessity required the taking of the property in fee simple. The
court pointed out that plaintiffs had admitted in the interrogatories that all the uses of the property,
present and contemplated, are permissible under the terms of the existing easement. The court also
stated it would be a waste of the utility users' and taxpayers' funds to purchase the land in that

plaintiffs would gain no rights which they did not already have. (Opinion by Ginsburg, J., " with
Gargano, Acting P. J., and Coakley, J .,T concurring.)

Assigned by the Chairman of the Judicial Council.

Retired Justice of the Court of Appeal sitting under assignment by the Chairman of the
Judicial Council.

HEADNOTES
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Classified to California Digest of Official Reports

(1a, 1b, 1c)

Eminent Domain § §154, 157--Proceedings--Evidence-- Burden of Proof: Sufficiency.

In an eminent domain proceeding by the City *921 of Los Angeles and other to acquire a fee
simple estate in property outside its territorial jurisdiction in Kern County, over which they had
already acquired an easement to construct electrical transmission lines, plaintiffs failed to meet
their burden of proof that the proposed taking of the fee was necessary for the public use, and the
evidence was insufficient to support the trial court's finding that public use and necessity required
the taking, where plaintiffs admitted that all uses of the property, present or contemplated, were
permissible under the existing easement, where plaintiffs' uses of the easement created no conflicts
or problems with defendants' use of the property as grazing land, where the taking of the fee would
result in an unwarranted diminution in market value of the defendants' land, and where it would
be a waste of the utility users' and taxpayers' funds to purchase the land in that they would gain
no rights which they did not already have.

[See Cal.Jur.2d, Eminent Domain, §§ 150 et seq.: Am.Jur.2d, Eminent Domain, §§ 27-37.]

2)

Eminent Domain § 27--Requirement That Use Be Necessary--Province to Determine
Necessity:Municipal Corporations § 98--General Powers-- Extraterritorial Powers.

In an eminent domain proceeding it is the province of the courts to determine whether the public
interest and necessity support the condemnation of land by a city where the property sought to be
taken is outside and distant from its territorial limits.

3)
Municipal Corporations § 96--General Powers--Rule of Strict Construction.
The language purporting to define the powers of municipal corporations must be strictly construed.

4

Eminent Domain § 154--Proceedings--Evidence--In General--Presumptions-- Burden of Proof.
Under Code Civ. Proc., § 1241, subd. 2, neither the resolution of the board of a public utility district
nor the ordinance of the legislative body of a city is prima facie evidence of necessity where the
property sought to be acquired is outside the condemning agency's territorial limits.

)

Eminent Domain § 155--Proceedings--Evidence--Admissibility.
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In a proceeding in eminent domain by a city to acquire a fee simple estate in property outside its
territorial limits and over which it had already acquired an easement to build and maintain electrical
transmission lines, the trial court improperly admitted evidence of the city's *922 departmental
policy to obtain the fee to transmission line rights of way, as a reason or a fact of itself upon
which to find necessity for the taking in this particular case, although legislative policy may
be evidence of a fact in certain situations, since to do so would permit, through indirection, a
legislative determination instead of a judicial determination of what constitutes a taking for public
use and necessity, and thus would denigrate the plain language of Code Civ. Proc., § 1241, subd.
2, which provides, inter alia, that a legislative determination of public use and necessity is not
conclusive evidence of such use and necessity where the property in question lies outside the
territorial limits of the city.

(6)

Eminent Domain § 129--Proceedings--Construction of Statutes.

Irrespective of a condemning agency's power to determine, as a legislative decision, the issue of
the quantum of the estate to be taken under Code Civ. Proc., § 1239, subd. 4, such issue is moot
until a basic finding that public use and necessity required the taking of the property is first made
pursuant to Code Civ. Proc., § 1241, subd. 2.

COUNSEL

Hanna & Morton, Harold C. Morton, John H. Blake and Douglas P. Grim for Defendants and
Appellants.

Roger Arnebergh, City Attorney, Gilmore Tillman and Edward C. Farrell, Assistant City
Attorneys, and Kenneth W. Downey, Deputy City Attorney, for Plaintiffs and Respondents.

GINSBURG, J.”

Assigned by the Chairman of the Judicial Council.

This is an appeal from a judgment condemning the fee title to certain real property. Plaintiffs are
the City of Los Angeles and its Department of Water and Power, and defendants are the owners
of 640 acres of agricultural land situate outside the territorial limits of plaintiff city, being in the
County of Kern.

In 1950 plaintiffs brought an action in the Superior Court of Kern County to obtain a permanent
easement across defendants' property for *923 the purpose of constructing and maintaining
electrical transmission lines. Subsequently, the then owners of the property conveyed to plaintiffs
an easement over a strip of property sometimes called “Parcel 104.” This strip is 250 feet wide,
runs diagonally across the 640-acre parcel, and contains 17.34 acres. The easement so obtained
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contains broad grants of rights in connection with the construction, maintenance and operation of

one or more electrical transmission lines. |

The conveyance is to the City of Los Angeles, Its successors and assigns forever. It describes
the rights so conveyed in the following language:

“... all those certain permanent easements and rights of way to be used at any time and from
time to time, to construct, reconstruct, maintain, operate, use, inspect, renew and enlarge one
or more electrical transmission lines constructed on steel or wooden towers or poles with one
or more overhead and underground wires for lightning protection and other purposes, and for
any other similar and like structures which are necessary or convenient to transmit, distribute,
regulate, use and control electrical energy; to construct, use, and maintain patrol roads; to
clear and keep said right of way free from explosives, structures, brush and wood growths,
and all combustible or other materials hazardous to the safe, efficient use and operation
thereof; to protect them from fire and any other hazards; and for any and all other necessary,
incidental or convenient purposes which may be required in, under, over, upon and across
that certain real property situate in the County of Kern, State of California, more particularly
described as follows, to wit:

(13

..... [description of property]

“Together with the right of ingress to said right of way across adjoining lands of grantor from
the public highway most convenient to said right of way and the right of egress from said
right of way to such highway across said adjoining lands of grantor, over and along any road
now existing, or if none, then over the most direct and practical route grantee may select.
“Excepting and reserving unto the grantor only such grazing, agricultural and mineral rights
as will not interfere with or prohibit the free and complete use and enjoyment by grantee, its
successor or assigns of said rights and easements hereby granted.

It is further understood and agreed that no other easement thereon shall be given by grantor
to any third person, firm or corporation without the written consent of grantee.”

In 1952, plaintiffs constructed an electrical transmission line across the subject property within the
easement right of way. They now are constructing an additional line within this area; this additional
line was contemplated at the time they obtained the right of way, and there is no question but
that they have adequate space within the 250-foot easement and the right to construct it under the
terms of their existing easement. In fact, plaintiffs admit that by virtue of the existing easement
they not only can continue their present use, but also they may accomplish any future use now
within their contemplation.

This action was commenced in 1967 for the purpose of acquiring a fee simple estate in the
identical property subject to the easement. No additional property nor right in any other portion
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of defendants' property was sought. A written “Stipulation Limiting Issues and Setting Just
Compensation” was *924 executed by the parties prior to trial wherein they stipulated that “...
[t]he only issue remaining between plaintiffs and defendants is public use and necessity for the
taking of the above parcel [the land subject to the easement] and the fee interest therein.” (Italics
added.)

The trial court awarded judgment to the plaintiffs, finding that “[t]he public interest and necessity
require interests in said parcel 104 in addition to those owned and enjoyed under the easement ...,”
and “[t]he public interest and necessity require the taking by plaintiffs of an estate in fee simple in

the real property described in the Complaint as Parcel 104.” 2

2 Findings “5” and “6.” But cf. Finding “9,” which reads:

“Under the terms of said [existing] easements plaintiffs have the right to construct
and operate a public improvement and works consisting of one or more electric power
transmission lines and related appurtenances, including the electric power transmission line
presently under construction, and a right of way therefor for the transmission and distribution
of electricity for the purpose of furnishing and supplying electric energy to The City of Los
Angeles.”

The issues raised on this appeal are as follows:
(1) Was the finding of the trial court of necessity for the taking of the fee sustained by the evidence?

(2) Do plaintiffs have the absolute right to condemn the fee estate on property outside their
territorial limits on which they already hold a permanent easement that includes all present and
contemplated uses?

Plaintiffs contend that evidence supports the finding that the taking is for a public use and is
necessary. They further contend that a resolution of the Board of Water and Power Commissioners
and the ordinance of the City Council of the City of Los Angeles determining that public interest
and necessity require the taking of a fee estate in Parcel 104 is conclusive upon the issue of the
quantum of the estate to be taken.

(1a) We first consider whether the plaintiffs have shown that the public interest and necessity
require the taking of the property, i.e., the taking of the fee in the real property subject to this
easement.

Public use and necessity are controlled by Code of Civil Procedure section 1241, which provides,
in part, as follows: “Before property can be taken, it must appear: 1. That the use to which it is to
be applied is a use authorized by law; 2. That the taking is necessary to such use; provided, when
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the board of ... a public utility district ... or the legislative body of a ... city ... shall, by resolution or
ordinance, adopted by vote of two-thirds of all its members, have found and determined that the
public interest and necessity require the acquisition, construction or completion, by such ... city ...
of any proposed public utility, or any public *925 improvement, and that the property described in
such resolution or ordinance is necessary therefor, such resolution or ordinance shall be conclusive
evidence; (a) of the public necessity of such proposed public utility or public improvement; (b) that
such property is necessary therefor, and (c) that such proposed public utility or public improvement
is planned or located in the manner which will be most compatible with the greatest public good,
and the least private injury; provided, that said resolution or ordinance shall not be such conclusive
evidence in the case of the taking by any ... city ... of property located outside of the territorial
limits thereof.” (Italics added.)

In City of Carlsbad v. Wight, 221 Cal.App.2d 756, 761 [34 Cal.Rptr. 820], the court said: ... section
1241, subdivision 2, of the Code of Civil Procedure limits the power of the condemning agency
when the proposed taking is outside its territorial limits. ...

(13

“It is thus clear that a determination of the condemner as to public need, necessity and route for, or
site of, a proposed public improvement within its boundaries is a legislative, not a judicial, matter
(People v. Chevalier, 52 Cal.2d 299, 305 [340 P.2d 598]); but when a city seeks to condemn land
without its corporate limits, it devolves upon the courts to determine whether the taking of the
particular land is necessary for the use (Harden v. Superior Court, 44 Cal.2d 630 [284 P.2d 9]).”

It is apparent that the Legislature, in differentiating between property inside and outside the
territorial limits of the condemning agency, recognized the differences in the postures of both the
property owner and the condemning agency in these contrasting situations. Where the property is
inside the territorial limits, the ministerial officers and legislative body of the condemning agency
and the property owners and taxpayers should have full knowledge of conditions, locations, and
the public good involved in the proposed improvement. Furthermore, the legislative body and, by
derivation, their ministerial functionaries, are accountable to those who are property owners and,
also, to those who are taxpayers within the territorial limits through the elective process. (2) But
where the property sought to be taken is outside and distant from these territorial limits, neither
such knowledge nor such accountability may be present. Thus, the Legislature has specifically
provided that the courts shall pass upon such a taking (see Code Commissioners' Note To Code
Civ. Proc., § 1241, Deering's Ann. Codes).

We must thus look to the evidence adduced at the trial to determine whether the plaintiffs have met
the burden of proving that the “public *926 interest and necessity require the acquisition” of the
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fee of the property in question, within the meaning and intent of Code of Civil Procedure section
1241, subdivision 2, supra. In so doing, we apply the limited power of appellate review, and to
that end determine only whether there is any substantial evidence, contradicted or uncontradicted,
which will support the conclusion reached by the trial court (Crawford v. Southern Pac. Co., 3
Cal.2d 427, 429 [45 P.2d 183]; 3 Witkin, Cal. Procedure (1954) Appeal, § 84, p. 2245, and cases
cited therein).

Plaintiffs point to the ordinance and resolution as prima facie evidence of necessity under Code
of Civil Procedure section 1241, relying upon People ex rel. Dept. Pub. Wks. v. Lagiss, 223
Cal.App.2d 23, 36 [35 Cal.Rptr. 554]. The Lagiss case holds such a resolution to be prima facie
evidence that the taking is, in fact, for a public use under Code of Civil Procedure section 1238,
subdivision 3; but, where the property is outside the condemning agency's territorial limits, we
know of no case which holds it is evidence of necessity under Code of Civil Procedure section
1241, subdivision 2, or any statute so providing. Section 1241, subdivision 2, states that such a
resolution shall not be conclusive evidence that the taking is necessary. (3, 4) Under the general rule
that language purporting to define the powers of municipal corporations must be strictly construed
(see Harden v. Superior Court, 44 Cal.2d 630, 638—639 [284 P.2d 9], and cases cited therein),
we hold that neither the resolution of the board of a public utility district nor the ordinance of the
legislative body of a city is prima facie evidence of necessity under Code of Civil Procedure section
1241, subdivision 2, where the property is outside the condemning agency's territorial limits.

(1b) Plaintiff's only evidence, other than the ordinance and resolution, was the testimony of one
York, an engineer employed by the Los Angeles Department of Water and Power. York testified
that one electrical transmission right of way was located on the property, that a second was then in
the process of being constructed, that this second line was contemplated at the time the easement
was acquired in 1951, and “that's why the right of way [is of] the width of 250 feet. ...” He admitted
that 250 feet would be excessive for only one line, and that the first line had been placed 75 feet
from the easterly edge of the right of way in 1952 in contemplation of the second line now being
constructed. He further testified that no additional use of the property is contemplated.

Perhaps the most compelling evidence of lack of necessity is plaintiffs' answers to certain
interrogatories, wherein they admit that all uses of the *927 property present or contemplated are

permissible under the existing easement. 3

The pertinent interrogatories and their respective answers are as follows:

Interrogatory No.3

Interrogatory No. 4
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City of Los Angeles v. Keck, 14 Cal.App.3d 920 (1971)
92 Cal.Rptr. 599

Interrogatory No. 5

Interrogatory No. 6
(5) Over defendants' objection, certain testimony was given concerning departmental “policy,”
which counsel for plaintiffs described as “... the meat of the coconut ... [t]his is what the whole
lawsuit is about.” This “policy” was stated to be to obtain the fee to transmission line rights of
way. Although the policy of a legislative body may be admissible evidence of a fact in certain
situations, to hold policy to be admissible in evidence as a reason or a fact of itself upon which to
find necessity for taking in a case such as this, would be to denigrate the plain language and intent
of Code of Civil Procedure section 1241, subdivision 2; it would permit, through indirection, a
legislative determination instead of a judicial determination. (See City of Carlsbad v. Wight, supra,
221 Cal.App.2d 756, 761.) It may be presumed that “policy” is an impelling *928 force for the

taking in any case, but it does not, of itself, create nor is it evidence of necessity. 4

4 Much of the other testimony of the witness York, admitted over objection, was completely

irrelevant to the issue of necessity. It was concerned with the importance of electrical energy
and the dependence of people in metropolitan areas upon an uninterrupted flow of it. Such
events as a recent blackout of power on the east coast received due consideration, along
with a discourse on the history of the particular transmission line then in construction upon
defendants' property. Nor was the subject of public opinion neglected—it was brought out
that people object less to power lines paralleling each other (as permitted by the existing
easement here) than to separate lines across the country side, and that the Division of Light
and Power of the City of Los Angeles is “not indifferent to [public opinion] in this day and
age.” Various difficulties having to do with violations of the easements by third parties in
areas other than the area of the subject property were testified to; the numbers of men and
pieces of equipment necessary to repair a line were discussed, and the interference with their
movement by violations of the right of way was considered. There was no evidence either
(1) that these difficulties had occurred, were occurring, or were likely to occur in the future
on the subject property or near it, or (2) that owning the fee would prevent violations of the
right of way. The witness admitted under cross-examination that plaintiffs could have the
same problems with the fee as with an easement.

(1c) The evidence of the defendants, on the other hand, shows that this land is now used for
grazing, and that plaintiffs' easement and their use have created no conflicts or problems. It was
uncontradicted that there has been no trouble or even inconvenience to either party resultant from
the combined uses. It is uncontradicted from the evidence that to divide this 640-acre farming unit
by the diagonal strip of land would result in a totally unnecessary and unwarranted diminution
of its economic potential; further, it would be a waste of the utility users and taxpayers' funds to

purchase it in that they would gain no rights which they do not already have. 5
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City of Los Angeles v. Keck, 14 Cal.App.3d 920 (1971)
92 Cal.Rptr. 599

> We note from the “Stipulation Limiting Issues and Setting Just Compensation” that the

sum of $2,900 is the price to be paid for the fee herein if it is taken. Said fee is over an
approximately one-mile portion of the transmission line. The witness York testified that the
plaintiffs were buying or taking by condemnation the entire existing right of way from the
Oregon border to the City of Los Angeles.

We, therefore, hold that plaintiffs have failed to meet the burden of showing that the proposed
taking of the fee is necessary for the public use, and that the judgment is not supported by the
evidence.

(6) Plaintiffs' next contention is that the resolution and ordinance of plaintiffs are conclusive
evidence for the taking of the fee estate whether the property is located outside their territorial
limits or not. They cite Code of Civil Procedure section 1239, subdivision 4, as giving the
condemning agency the power to determine, as a legislative decision, the issue of the quantum of
the estate to be taken. They cite City of Santa *929 Barbara v. Cloer, 216 Cal.App.2d 127 [30
Cal.Rptr. 743] as authority for such an interpretation.

Even assuming plaintiffs' interpretation is correct, still, the basic finding that public use and
necessity required the taking of any property under Code of Civil Procedure section 1241,
subdivision 2, must necessarily be made. Here the evidence does not support a finding that the
plaintiffs need anything more than they already have; so the question of quantum of the estate to
be taken is moot.

The judgment is reversed.

Gargano, Acting P. J., and Coakley, J., ’ concurring.

Retired Justice of the Court of Appeal sitting under assignment by the Chairman of the
Judicial Council.

A petition for a rehearing was denied February 23, 1971, and respondents' petition for a hearing
by the Supreme Court was denied March 26, 1971. Burke, J., was of the opinion that the petition
should be granted. *930

Footnotes
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City of Los Angeles v. Keck, 14 Cal.App.3d 920 (1971)
92 Cal.Rptr. 599

“Paragraph 3 of the complaint alleges that public interest and necessity require the
construction and operation of 'electric power transmission lines and related appurtenances,
and a right of way therefor, for the transmission and distribution of electricity for the purpose
of furnishing and supplying electric energy to the City of Los Angeles and the inhabitants
thereof.' [s it not a fact that the plaintiffs presently have constructed and operate electric power
transmission lines and related appurtenances over and across a right of way therefor for such
purposes, pursuant to the easements Exhibits A and B to the answer of these defendants?”

Answer: “Yes.”

“Do the plaintiffs contemplate and propose any further or additional purpose or use of parcel
104 than as presently used by plaintiffs pursuant to the easements Exhibits A and B referred
to?”

Answer: “The only additional use the plaintiffs presently contemplate for Parcel 104 is the
construction of an additional electric transmission line across said parcel.”

“Ifthe answer to previous interrogatories is 'yes,' describe what use or purpose is contemplated
by plaintiffs different or in addition to use and purpose to which parcel 104 is presently put
pursuant to said easements Exhibits A and B to the answer.”

Answer: “This new project would be an additional use rather than a different use or purpose.”

“If plaintiffs have answered they contemplate additional use or purpose with respect to parcel
104, does plaintiff take the position that such additional use or purpose is one which plaintifts
cannot subject parcel 104 to under the existing agreements held by plaintiffs?”

Answer: “The additional use is one that is permissible under the existing easements.”

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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12 Cal.App.5th 178
Court of Appeal, Fourth District, Division 1, California.

COASTAL ENVIRONMENTAL RIGHTS FOUNDATION, Plaintiff and Appellant,
V.
CALIFORNIA REGIONAL WATER QUALITY
CONTROL BOARD, Defendant and Respondent.

D070171
I
Filed 5/8/2017

Synopsis

Background: Environmental interest group filed petition for writ of mandamus challenging
Regional Water Quality Control Board's approval of a National Pollutant Discharge Elimination
System (NPDES) general permit for public displays of fireworks over the region's surface waters.
The Superior Court, San Diego County, No. 37-2014-00038672-CU-WM-CTL, Timothy B.
Taylor, J., denied the petition, and interest group appealed.

Holdings: The Court of Appeal, Huffman, Acting P.J., held that:
[1] trial court properly applied the independent judgment standard of review;

[2] use of visual monitoring and best practices management to assess compliance complied with
Clean Water Act requirements;

[3] Board had reasonable basis to conclude that best management practices would adequately
control and abate the discharge of residual pollutant waste from public fireworks events;

[4] evidence supported decision not to require monitoring for individual large and intermediate
level shows; and

[5] general permit did not violate California Ocean Plan's prohibition of waste discharges to areas
of special biological significance.

Affirmed.
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Coastal Environmental Rights Foundation v. California..., 12 Cal.App.5th 178...
218 Cal.Rptr.3d 596, 17 Cal. Daily Op. Serv. 5073, 2017 Daily Journal D.A.R. 5082

Procedural Posture(s): On Appeal; Review of Administrative Decision.

West Headnotes (19)

[1]

2]

3]

4]

Environmental Law <« Reporting, notice, and monitoring requirements

The Clean Water Act requires every National Pollutant Discharge Elimination System
(NPDES) permittee to monitor its discharges into the navigable waters of the United States
in a manner sufficient to determine whether it is in compliance with the relevant NPDES
permit; that is, an NPDES permit is unlawful if a permittee is not required to effectively
monitor its permit compliance. Federal Water Pollution Control Act § 402, 33 U.S.C.A.
§ 1342(a)(2); 40 C.F.R. § 122.44(i)(1).

Environmental Law & Reporting, notice, and monitoring requirements

The permitting agency has wide discretion and authority to determine monitoring
requirements in National Pollutant Discharge Elimination System (NPDES) permits issued
pursuant to the Clean Water Act. Federal Water Pollution Control Act § 402, 33 U.S.C.A.
§ 1342(a)(2); 40 C.F.R. § 122.48(Db).

Environmental Law & Water pollution

In exercising its independent judgment, a trial court conducting mandamus review
of a final decision or order of a regional water quality control board must afford a
strong presumption of correctness concerning the administrative findings, and the party
challenging the administrative decision bears the burden of convincing the court that the
administrative findings are contrary to the weight of the evidence. Cal. Civ. Proc. Code §
1094.5(c); Cal. Water Code § 13330(e).

4 Cases that cite this headnote

Appeal and Error ¢ What constitutes substantial evidence

In substantial evidence review, the reviewing court defers to the factual findings made
below; it does not weigh the evidence presented by both parties to determine whose
position is favored by a preponderance, but instead it determines whether the evidence
the prevailing party presented was substantial, or, as it is often put, whether any rational
finder of fact could have made the finding that was made below, and if so, the decision
must stand.
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[5]

[6]

[7]

8]

3 Cases that cite this headnote

Administrative Law and Procedure « Substantial evidence
Administrative Law and Procedure « Weight of evidence
Administrative Law and Procedure « Sufficiency of evidence

Under the independent judgment standard, while the trial court begins its review with
a presumption that the administrative findings are correct, it does not defer to the fact
finder below and accept its findings whenever substantial evidence supports them; instead,
it must weigh all the evidence for itself and make its own decision about which party's
position is supported by a preponderance.

11 Cases that cite this headnote

Administrative Law and Procedure « Reasonableness; rational basis

Under the independent judgment standard for reviewing an administrative decision, the
question is not whether any rational fact finder could make the finding below, but whether
the reviewing court believed the finding actually was correct.

9 Cases that cite this headnote

Appeal and Error « De novo review

Question of whether the trial court applied the correct standard of review is a question of
law reviewed de novo.

6 Cases that cite this headnote

Environmental Law & Water pollution

Trial court properly applied the independent judgment standard of review when
considering mandamus petition challenging Regional Water Quality Control Board's
approval of a National Pollutant Discharge Elimination System (NPDES) general permit
for public displays of fireworks over the region's surface waters; court initially set forth
the correct independent judgment standard, and while court later set forth the “substantial
evidence” standard and stated that it chose “to defer to the far superior expertise” of
the Board, court clearly independently reviewed and weighed the evidence, including
differences in scale, frequency, and location of fireworks shows. Federal Water Pollution
Control Act § 402, 33 U.S.C.A. § 1342(a)(2); Cal. Water Code § 13330(e); Cal. Civ. Proc.
Code § 1094.5(c); 40 C.F.R. § 122.28(a)(1).
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[11]

[12]

3 Cases that cite this headnote

Environmental Law « Water pollution

Record reflected that trial court independently and fully examined petition for writ of
mandamus challenging Regional Water Quality Control Board's approval of a National
Pollutant Discharge Elimination System (NPDES) general permit for public displays
of fireworks over the region's surface waters and recognized that environmental group
alleged separate causes of action concerning monitoring of all fireworks discharges within
the jurisdiction and the other concerning two particular shows; while court stated petition
focused on two shows, it also discussed other shows within the region, and found that
group failed to show Board abused its discretion by relying on visual monitoring and
detailed best management practices to demonstrate compliance with permit terms for “all
dischargers.” Federal Water Pollution Control Act § 402, 33 U.S.C.A. § 1342(a)(2); 40
C.FR. § 122.28(a)(1); Cal. Water Code § 13330(e); Cal. Civ. Proc. Code § 1094.5(c).

Environmental Law « Scope of review

Court of Appeal reviewing trial court's denial of petition for writ of mandamus challenging
Regional Water Quality Control Board's approval of a National Pollutant Discharge
Elimination System (NPDES) general permit for public displays of fireworks over
the region's surface waters would review trial court's factual determinations under the
substantial evidence standard and its legal determinations under the de novo standard.
Federal Water Pollution Control Act § 402, 33 U.S.C.A. § 1342(a)(2); Cal. Water Code
§ 13330(e).

4 Cases that cite this headnote

Administrative Law and Procedure ¢« Scope and Standards of Further Review
Administrative Law and Procedure «= Competence, expertise, and knowledge of
agency

Court of Appeal is not bound by the legal determinations made by the state or
regional agencies or by the trial court, but it must give appropriate consideration to an
administrative agency's expertise underlying its interpretation of an applicable statute.

3 Cases that cite this headnote

Environmental Law < Reporting, notice, and monitoring requirements
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[13]

[14]

[15]

Use of visual monitoring and best practices management to assess compliance with
National Pollutant Discharge Elimination System (NPDES) general permit for public
displays of fireworks over the region's surface waters complied with Clean Water Act
requirements; Regional Water Quality Control Board considered various factors, including
existing monitoring data which showed that it was unlikely that any single fireworks
event smaller than major Fourth of July and Labor Day events would causes exceedances
in water quality criteria, and Board also considered that water fallout area affected by
fireworks residue could vary and wide dispersion of firework constituents from wind, tidal
effects, and other factors made detection of residual firework pollutant waste difficult.
Federal Water Pollution Control Act § 402, 33 U.S.C.A. § 1342(a)(2); 40 C.F.R. §§
122.44(1)(1), 122.48(b); Cal. Water Code § 13377.

Environmental Law < Reporting, notice, and monitoring requirements

Permitting agency has wide discretion in developing and imposing monitoring
requirements for a National Pollutant Discharge Elimination System (NPDES) permit
issued under the Clean Water Act and can rely on visual monitoring in appropriate
contexts. Federal Water Pollution Control Act § 402, 33 U.S.C.A. § 1342(a)(2); 40 C.F.R.
§§ 122.44(i)(1), 122.48(b); Cal. Water Code § 13377.

Environmental Law ¢ Compliance and Enforcement

Regional Water Quality Control Board, when approving National Pollutant Discharge
Elimination System (NPDES) general permit for public displays of fireworks over the
region's surface waters, had reasonable basis to conclude that best management practices
would adequately control and abate the discharge of residual pollutant waste from public
fireworks events; data from theme park, which had used best management practices
and monitored the effects of its own fireworks displays, which themselves presented
exceptional and maximum pollutant circumstances, showed little evidence of pollutants
within the receiving water column at levels above applicable water quality criteria, and
general permit required additional best management practices. Federal Water Pollution
Control Act § 402, 33 U.S.C.A. § 1342(a)(2); 40 C.F.R. §§ 122.44(i)(1), 122.48(b); Cal.
Water Code § 13377.

Environmental Law « Reporting, notice, and monitoring requirements

Evidence supported decision of the Regional Water Quality Control Board, when
approving National Pollutant Discharge Elimination System (NPDES) general permit for
public displays of fireworks over the region's surface waters, not to require monitoring
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[16]

[17]

[18]

[19]

for individual large and intermediate level shows based on data from theme park's regular
200 pound fireworks shows; events took place once per year on Fourth of July, theme
park's own large events, which used 1000 pounds of fireworks, showed only one element
exceeded instantaneous water quality criteria after large events, which was in part due to
shallow location of bay with restricted circulation, and theme park's regular events did
not result in pollutants within the receiving water column at levels above applicable water
quality criteria. Federal Water Pollution Control Act § 402, 33 U.S.C.A. § 1342(a)(2); 40
C.F.R. §§ 122.44(i)(1), 122.48(b); Cal. Water Code § 13377.

Environmental Law ¢ Oceans
Environmental Law < Discharge of pollutants

Regional Water Quality Control Board's approval of a National Pollutant Discharge
Elimination System (NPDES) general permit for public displays of fireworks over the
region's surface waters, which included approval of Fourth of July discharges into two
areas of special biological significance, did not violate California Ocean Plan's prohibition
of waste discharges to such areas; Plan provided exception for limited-term activities,
discharges complied with limited-term activity because they occurred only once per year
and did not permanently degrade water quality, and permit specifically subjected events
to the best management practices imposed on all dischargers and special conditions to
comply with the Plan. Federal Water Pollution Control Act § 402, 33 U.S.C.A. § 1342(a)
(2); 40 C.F.R. §§ 122.44(i)(1), 122.48(b); Cal. Water Code §§ 13170.2(a), 13377.

Statutes « General and specific terms and provisions; ejusdem generis

The principle of ejusdem generis instructs that when a statute contains a list or catalogue
of items, a court should determine the meaning of each by reference to the others, giving
preference to an interpretation that uniformly treats items similar in nature and scope.

Statutes < General and specific terms and provisions; ejusdem generis

Ejusdem generis applies whether specific words follow general words in a statute or vice
versa; in either event, the general term or category is restricted to those things that are
similar to those which are enumerated specifically.

Appeal and Error <« Verdict, Findings, Sufficiency of Evidence, and Judgment
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A judgment correct on any legal basis need not be overturned because the court relied on
an allegedly erroneous reason.

See 12 Witkin, Summary of Cal. Law (10th ed. 2005) Real Property, § 892 et seq.
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Aftirmed.

Attorneys and Law Firms
Coast Law Group, Marco A. Gonzalez and Livia B. Beaudin, Encinitas, for Plaintiff and Appellant.

Kathleen A. Kenealy, Acting Attorney General, Robert W. Byrne, Carol A. Squire, Deborah M.
Fletcher and Josh Caplan, Deputy Attorneys General, for Defendant and Respondent.

Opinion
HUFFMAN, Acting P.J.

*180 This case concerns residual pollutant discharges from public fireworks displays over the
waters of the United States within the jurisdiction of the California Regional Water Quality
Control Board, San Diego **600 Region (the Regional Board), which includes a large portion
of San Diego County, portions of south Orange County, and the southwestern portion *181
of Riverside County (San Diego Region). The Regional Board approved a national pollutant
discharge elimination system (NPDES) general permit for public displays of fireworks over the
region's surface waters (the Fireworks Permit). Coastal Environmental Rights Foundation (CERF)
appeals from the trial court's denial of its petition for writ of mandamus challenging the approval
of the Fireworks Permit. CERF contends: (1) the trial court applied the wrong standard of review
in denying its petition, (2) the Fireworks Permit violates federal law regarding water quality
monitoring, and (3) the Fireworks Permit violates prohibitions in the State Water Resources
Control Board's (the State Water Board) 2009 California Ocean Plan concerning discharges in areas
of special biological significance (ASBS). We reject CERF's arguments and affirm the judgment.

BACKGROUND
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Before setting forth the factual background of this particular case, it is helpful to summarize the
statutory framework regulating water quality.

A. Statutory Framework

In 1969, the California Legislature enacted the Porter-Cologne Water Quality Control Act (Porter-

Cologne Act) to control water quality. (Wat. Code, ! § 13000.) “The Porter-Cologne Act created
the State Water Board to formulate statewide water quality policy and established nine regional
boards to prepare water quality plans (known as basin plans) and issue permits governing the
discharge of waste.” (Building Industry Assn. of San Diego County v. State Water Resources
Control Bd. (2004) 124 Cal.App.4th 866, 875, 22 Cal.Rptr.3d 128 (Building Industry ).) Under
the Porter-Cologne Act, “[a] person discharging waste, or proposing to discharge waste, within
any region that could affect the quality of the waters of the state” must file a report with the
appropriate regional board. (§ 13260, subd. (a)(1).) The regional board then prescribes waste
discharge requirements, which must implement any applicable water quality control plans and take
into consideration the beneficial uses to be protected. (§ 13263, subd. (a).)

I All further statutory references are to the Water Code unless otherwise indicated.

In 1972, the United States Congress substantially amended the Federal Water Pollution Control
Act “by mandating compliance with various minimum technological effluent standards established
by the federal government and creating a comprehensive regulatory scheme to implement these
laws. [Citation.] The objective of this law, now commonly known as the Clean Water Act, was
to ‘restore and maintain the chemical, physical, and biological integrity of the Nation's waters.’
? *182 (Building Industry, supra, 124 Cal.App.4th at p. 872, 22 Cal.Rptr.3d 128.) The Clean
Water Act established a permitting system for regulating discharges of pollutants into waters of
the United States. (/bid.) “The Clean Water Act employs the basic strategy of prohibiting pollutant
emissions from ‘point sources’ unless the party discharging the pollutants obtains a permit, known
as an NPDES permit.” (/bid., fn. omitted.)

NPDES permits are issued by the United States Environmental Protection Agency or by a state that
has an approved water quality program. (Building Industry, supra, 124 Cal.App.4th at p. 873, 22
Cal.Rptr.3d 128.) California obtained the required approval to issue its own NPDES permits. (/d.
at p. 875, 22 Cal.Rptr.3d 128.) **601 Thus, shortly after Congress enacted the Clean Water Act,
the California Legislature amended the Porter-Cologne Act to authorize state issuance of NPDES
permits. (/bid.) Under the amended Porter-Cologne Act, regional water boards must “issue waste
discharge requirements ... which apply and ensure compliance with all applicable provisions [of
the Clean Water Act], together with any more stringent effluent standards or limitations necessary
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to implement water quality control plans, or for the protection of beneficial uses, or to prevent
nuisance.” (§ 13377.)

[1] [2] Under federal regulations implementing the NPDES system of the Clean Water Act,

each NPDES permit must include monitoring requirements. (40 C.F.R. §§ 122.1(a), 122.44(1).) 2
Specifically, “the Clean Water Act requires every NPDES permittee to monitor its discharges into
the navigable waters of the United States in a manner sufficient to determine whether it is in
compliance with the relevant NPDES permit. 33 U.S.C. § 1342(a)(2); 40 C.F.R. § 122.44(i)(1) ....
That is, an NPDES permit is unlawful if a permittee is not required to effectively monitor its permit
compliance.” (Natural Resources Defense Council, Inc. v. County of Los Angeles (9th Cir. 2013)
725 F.3d 1194, 1207.) All permits must specify “[r]Jequired monitoring including type, intervals,
and frequency sufficient to yield data which are representative of the monitored activity, including,
when appropriate, continuous monitoring.” (40 C.F.R. § 122.48(b).) The permitting agency “has
wide discretion and authority to determine monitoring requirements in NPDES permits.” (Natural
Resources Defense Council, Inc. v. U.S. E.P.A. (9th Cir. 1988) 863 F.2d 1420, 1434 (NRDC v. EPA

)-)

Unless otherwise stated, all references to the Code of Federal Regulations will be to the 2017
version.

The State Water Board and the regional boards have the primary responsibility for the coordination
and control of water quality. (§ 13001.) To meet this responsibility, the State Water Board adopted
a water quality control plan for the ocean waters of the state, known as the California Ocean
Plan. (§ 13170.2, subd. (a).) The California Ocean Plan protects “beneficial uses” *183 of
the ocean waters, including industrial water supply, recreation, navigation, fishing, mariculture,
preservation and enhancement of areas designated as ASBS, rare and endangered species, marine
habitat, fish migration, fish spawning, and shellfish harvesting. (California Ocean Plan, § 1.A.)
ASBS “are those areas designated by the State Water Board as ocean areas requiring protection
of species or biological communities to the extent that alteration of natural water quality is
undesirable.” (California Ocean Plan, appen. 1.)

In general, waste should not be discharged in ASBS. “Discharges shall be located a sufficient
distance from such designated areas to assure maintenance of natural water quality conditions
in these areas.” (California Ocean Plan, § E.1.) However, “Regional Boards may approve waste
discharge requirements or recommend certification for limited-term (i.e. weeks or months)
activities in ASBS. Limited-term activities include, but are not limited to, activities such as
maintenance/repair of existing boat facilities, restoration of sea walls, repair of existing storm
water pipes, and replacement/repair of existing bridges. Limited-term activities may result in
temporary and short-term changes in existing water quality. Water quality degradation shall be
limited to the shortest possible time. The activities must not permanently degrade water quality or
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**602 result in water quality lower than that necessary to protect existing uses, and all practical
means of minimizing such degradation shall be implemented.” (California Ocean Plan, § III.E.2,
fn. omitted.)

B. The Fireworks Permit

Fireworks are pyrotechnic devices that produce noise, light, smoke, and floating materials. They
can be grouped into general categories: (1) aerial shells (paper and cardboard spheres or cylinders
filled with pyrotechnic materials), (2) low level comet and multishot devices, and (3) set piece
displays mounted on the ground. Fireworks have various chemical constituents that burn at
high temperatures when the firework is detonated. The chemical constituents separate from the
firework's casing and internal shell components. A combustion residue is produced in the form
of smoke, airborne particulates, chemical pollutants, and debris, including paper, cardboard,
wires and fuses. The combustion residue and unignited pyrotechnic material, including duds and
misfires, can fall into surface waters. The area impacted by fireworks residue can vary depending
on wind speed and direction, size of the shells, the angle of the mortar placement, the type and
height of fireworks explosions, and other environmental factors.

Before the Regional Board began considering the Fireworks Permit at issue in this case, discharges
associated with fireworks in the San Diego Region were largely unregulated. At the time, only

SeaWorld had obtained an *184 individual fireworks discharge permit. 3 In May 2011, after
issuing three drafts of the permit and considering public comments, the Regional Board adopted
the Fireworks Permit. The Fireworks Permit applies to any person discharging pollutant waste
from the public display of fireworks to surface waters in the San Diego Region. The Fireworks
Permit includes various discharge prohibitions, including that “[t]he discharge of residual firework
pollutant waste shall not cause, have a reasonable potential to cause, or contribute to exceedances
of any applicable criterion promulgated by [the United States Environmental Protection Agency]
pursuant to section 303 of the [Clean Water Act], or water quality objective adopted by the State
Water Board or San Diego Regional Water Board.”

In contrast to an individual permit, the Fireworks Permits is a “general permit.” General
permits cover categories of discharges within a geographic area. (40 C.F.R. § 122.28(a)(1).)

The Fireworks Permit requires any fireworks discharger seeking coverage under the permit to file
a notice of intent no later than 60 days before the fireworks event. The discharger must also submit
a “Fireworks Best Management Practices Plan” to reduce pollutant discharges associated with
the fireworks (Management Plan). The Management Plan must address the following elements:
(1) use of alternative fireworks that burn cleaner and reduce pollutant waste in surface waters,
(2) firing ranges designed to eliminate or reduce pollutant waste discharges to waters of the
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United States, (3) collection, removal, and management of particulate matter and debris from
ignited and unignited pyrotechnic material no later than 24 hours following a public display of
fireworks, (4) if the fireworks are launched from barges or floating platforms, the discharger
must address related concerns, including set up, dismantling, and cleanup to minimize pollutant
discharges to the waters, (5) management and disposal of hazardous fireworks waste immediately
following public displays of fireworks, (6) collection and disposal of nonhazardous solid waste, (7)
packaging, transportation, storage, setup, **603 and handling of fireworks in a manner to prevent
or minimize pollutant waste from entering surface waters, and (8) locating residual firework
pollutant waste discharges a sufficient distance from ASBS.

The Fireworks Permit also addressed monitoring and reporting requirements for dischargers of
fireworks. SeaWorld, a “Category 1 discharger, must perform receiving water and sediment
monitoring and sampling. SeaWorld had conducted monitoring for sediment and water quality
since 2001 in accordance with the terms of its individual NPDES permit. SeaWorld, unlike most
other fireworks dischargers, conducts an average of 110 to 120 fireworks events per year. Those
events occur in the same general location in Mission Bay. Thus, SeaWorld's fireworks likely
represent the maximum firework pollutant loading conditions and cumulative effects on a surface
water body.

*185 Under the Fireworks Permit, “Category 2” dischargers, which include essentially all
dischargers other than SeaWorld, are not required to perform the same monitoring and sampling as
Category 1 dischargers. Instead, the Regional Board required Category 2 dischargers to conduct
visual monitoring and submit a postevent report form detailing the types of fireworks used and
confirming that the surface waters were inspected and cleaned of pollutants within 24 hours
following the fireworks display.

The Fireworks Permit also included special provisions for the continuation of two once per year
fireworks shows in or near ASBS. These two fireworks shows are Independence Day fireworks
events at Scripps Park in La Jolla and Heisler Park in Orange County. The La Jolla event has
occurred approximately one quarter mile from the La Jolla ASBS since 1984. It is an event that
runs 20 to 25 minutes and includes less than 500 pounds of pyrotechnic material discharged into the
air over or adjacent to the La Jolla ASBS. The Heisler Park event runs approximately 15 minutes
and includes 600 pounds of pyrotechnic material discharged over or adjacent to the Heisler Park
ASBS. Approximately 20 to 46 percent of the Heisler Park firing range is over land.

The Regional Board determined the Independence Day public fireworks displays in or near the
La Jolla ASBS and the Heisler Park ASBS are limited-term short duration activities that qualify
for an exception to the general rule prohibiting discharges in ASBS. The Regional Board limited
the La Jolla and Heisler Park approvals to single, annual Independence Day fireworks displays at
each location with net explosive weight of fireworks under 1,000 pounds of pyrotechnic material.
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Further, the Regional Board required that the areal extent of the firing range in ASBS be limited to
the maximum extent practicable to prevent or reduce residual firework pollutant waste discharges
to ASBS. The Fireworks Permit also specifies that the residual pollutant waste discharges at the
two locations cannot permanently alter natural water quality conditions in the ASBS receiving
waters. Temporary changes to natural ocean water quality conditions are permissible if beneficial
uses are protected.

C. Administrative and Superior Court Proceedings

After the Regional Board approved the Fireworks Permit, CERF appealed the approval to the
State Water Board. The State Water Board did not take action on CERF's appeal for more than
three years. In July 2014, CEREF filed a petition for writ of mandate against the State Water Board
challenging the State Water Board's failure to act on CERF's appeal. In October **604 2014, the
State Water Board denied CERF's appeal.

*186 In November 2014, CERF filed a petition for writ of mandate in the superior court
challenging the Regional Board's approval of the Fireworks Permit. In its first amended petition,
CEREF alleged the Regional Board violated the Clean Water Act by failing to require monitoring
of the type, interval, and frequency sufficient to yield data representative of the monitored activity
and sufficient to assess dischargers' compliance with the Fireworks Permit. CERF also alleged the
Regional Board violated the Water Code and the California Ocean Plan by approving discharges
to the La Jolla ASBS and Heisler Park ASBS.

In its tentative decision, the trial court set forth its standard of review by stating: “Code
of Civil Procedure section 1094.5 provides that a trial court reviewing the decision of an
administrative agency must exercise its independent judgment in reviewing the evidence; and
that an ‘abuse of discretion is established if the court determines that the findings are not
supported by the weight of the evidence.” [Citation.] ‘Weight of the evidence’ is synonymous
with ‘preponderance.’ [Citation.]” The trial court then went on to describe the substantial evidence
standard of review.

At the hearing on the matter, the Regional Board sought to clarify the standard of review the court
had utilized in making its ruling. The Regional Board pointed out that there was an inconsistency
in the court's tentative ruling because the court set forth the independent review standard but
then went on to discuss the substantial evidence standard. The Regional Board asked the court to
confirm that it conducted an independent review of the matter. The trial court responded by stating,
“I don't know how you could read this tentative ruling and not conclude that I independently
reviewed the facts of this case.” The court went on to state that it “drill[ed] down on this, read the
record, ... and [made its] own conclusions.” The trial court pointed to a portion of the tentative
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ruling in which the court discussed the difference between once per year fireworks shows and
SeaWorld's numerous shows that occur at the same location. The court stated, “Does that sound
like somebody who is just taking the Regional Board's word for it. I think I went further than you.”

After considering the administrative record and conducting an oral hearing, the trial court
confirmed its tentative ruling as the final ruling of the court and denied the petition. The court
found CERF had failed to meet its burden to establish the Regional Board abused its discretion
by “rely[ing] on visual monitoring and detailed [best management practices] to demonstrate
compliance with the permit's terms for all dischargers other than SeaWorld.” The court concluded
the Regional Board appropriately imposed different conditions and distinguished between annual
event fireworks dischargers and dischargers that conduct more frequent shows, such as those put
on by *187 SeaWorld up to 150 times per year over the same part of Mission Bay. The trial
court stated that it “[chose] to defer to the far superior expertise of the [Regional Board] in matters
relating to water quality.” The court also found that CERF did not “carry its burden to demonstrate
an abuse of discretion by the [Regional Board] in finding the ‘Ocean Plan’ exceptions applied to
the limited Fourth of July shows at or near La Jolla Cove and Heisler Park.” Lastly, as a separate
and independent ground for denying the petition, the court determined the Water Code and Clean
Water Act include an implied “Independence Day Exception” for Fourth of July fireworks shows.

**605 DISCUSSION

THE TRIAL COURT'S STANDARD OF REVIEW

CERF argues the trial court applied an incorrect standard of review in considering CERF's
challenge to the Regional Board's approval of the Fireworks Permit that did not require every
permittee to conduct receiving water monitoring to assess compliance with the permit. We reject
CERF's argument.

[3] “A party aggrieved by a final decision or order of a regional board ... may obtain review of
the decision or order of the regional board in the superior court by filing in the court a petition
for writ of mandate.” (§ 13330, subd. (b).) The petition for writ of mandate is governed by Code
of Civil Procedure section 1094.5, subdivision (c), and “the court shall exercise its independent
judgment on the evidence.” (§ 13330, subd. (e).) “ ‘In exercising its independent judgment, a trial
court must afford a strong presumption of correctness concerning the administrative findings, and
the party challenging the administrative decision bears the burden of convincing the court that the
administrative findings are contrary to the weight of the evidence.” ” (Building Industry, supra,
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124 Cal.App.4th at p. 879, 22 Cal.Rptr.3d 128.) An “abuse of discretion is established if the court
determines that the findings are not supported by the weight of the evidence.” (Code Civ. Proc.,
§ 1094.5, subd. (c).)

[4] [S5] [6] The independent judgment standard in which the trial court determines whether
administrative findings are supported by the weight of the evidence differs from the substantial
evidence standard of review. (Alberda v. Board of Retirement of Fresno County Employees’
Retirement Assn. (2013) 214 Cal.App.4th 426, 435, 153 Cal.Rptr.3d 823 (Alberda ).) “In
substantial evidence review, the reviewing court defers to the factual findings made below. It does
not weigh the evidence presented by both parties to determine whose position is favored by a
preponderance. Instead, it determines whether *188 the evidence the prevailing party presented
was substantial—or, as it is often put, whether any rational finder of fact could have made the
finding that was made below. If so, the decision must stand.” (/bid., italics omitted.) In contrast,
under the independent judgment standard, “the trial court begins its review with a presumption
that the administrative findings are correct, it does not defer to the fact finder below and accept
its findings whenever substantial evidence supports them. Instead, it must weigh all the evidence
for itself and make its own decision about which party's position is supported by a preponderance.
[Citation.] The question is not whether any rational fact finder could make the finding below, but
whether the reviewing court believed the finding actually was correct.” (/bid.; italics omitted.)

[7] “The question presented in this case—whether the trial court applied the correct standard
of review—is a question of law. We review questions of law de novo.” (4lberda, supra, 214
Cal.App.4th at p. 434, 153 Cal.Rptr.3d 823.)

[8] CEREF argues the trial court improperly applied the substantial evidence standard of review
and “deferred almost wholesale to the [Regional] Board's ‘expertise’ ”” on the permitting decision.

CERF acknowledges that the trial court initially recited the correct independent judgment standard

of review, but notes that the trial court went on to cite and discuss the substantial evidence

standard. Relying on **606 Alberda, supra, 214 Cal.App.4th at pages 433 through 436, 153

Cal.Rptr.3d 823, and Rodriguez v. City of Santa Cruz (2014) 227 Cal.App.4th 1443, 1453-1455,

174 Cal.Rptr.3d 826 (Rodriguez ), CERF contends the trial court's references to the substantial

evidence standard require reversal.

In Alberda, the petitioner filed a petition for writ of mandate to set aside respondent's denial of
his application for a service connected disability retirement. (Alberda, supra, 214 Cal.App.4th at
p. 428, 153 Cal.Rptr.3d 823.) After the trial court denied the petition, petitioner appealed, arguing
the trial court had applied an incorrect standard of review. (/bid.) In that case, the trial court started
its decision by stating the correct independent judgment standard of review. (/d. at p. 434, 153
Cal.Rptr.3d 823.) However, the trial court went on to state that * ‘substantial evidence supports the
hearing officer's decision.” ” (/bid.) In discussing the merits of the case, the court continued to use
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the phrase ‘“substantial evidence” numerous times and cited to authority applying the substantial
evidence standard. (/d. at pp. 434-435, 153 Cal.Rptr.3d 823.) Based on the trial court's statement
of the law coupled with its “statements throughout the statement of decision that ‘substantial
evidence supports’ the hearing officer's decision or findings,” the Court of Appeal concluded
it was “likely the trial court applied the substantial evidence standard of review rather than the
independent judgment standard.” (/d. at p. 435, 153 Cal.Rptr.3d 823.) Accordingly, the Court
of Appeal remanded the matter to the trial court to reconsider under the independent judgment
standard of review. (/d. at p. 436, 153 Cal.Rptr.3d 823.)

*189 Similarly, in Rodriguez, a police officer petitioned for writ of mandate after the city denied

his application for industrial disability retirement. (Rodriguez, supra, 227 Cal.App.4th at p. 1445,
174 Cal.Rptr.3d 826.) The trial court denied the petition. (/bid.) On appeal, petitioner claimed the
trial court applied an incorrect standard of review. (/bid.) The trial court had referenced “sufficient
evidence” once without citation to authority. (/d. at p. 1453, 174 Cal.Rptr.3d 826.) However, “the
statement of decision [left the Court of Appeal] with the distinct impression that the trial court
likely did not apply the independent judgment standard in making its decision.” (/bid.) The Court of
Appeal “reach[ed] that conclusion based on the fact that each time the court referenced the correct
independent judgment standard, it also incorrectly stated that the [administrative law judge's]
decision was entitled to ‘deference.” ” (Ibid.) Further, the trial court articulated no independent
findings regarding petitioner's credibility, and instead, stated that sufficient evidence supported
the administrative law judge's finding that the petitioner lacked credibility. (/d. at p. 1454, 174
Cal.Rptr.3d 826.)

Here, in contrast to Alberda, supra, 214 Cal.App.4th 426, 153 Cal.Rptr.3d 823 and Rodriguez,
supra, 227 Cal.App.4th at 1446, 174 Cal.Rptr.3d 826, the trial court's order does not demonstrate
that it applied an incorrect standard of review. The trial court initially set forth the correct
independent judgment standard. Although the trial court later set forth the “substantial evidence”
standard and stated that it chose “to defer to the far superior expertise of the [Regional Board] in
matters relating to water quality,” it is clear that the trial court independently reviewed and weighed
the evidence. For example, the trial court considered the evidence regarding the differences in
scale, frequency, and location of SeaWorld's numerous fireworks shows as compared to other
fireworks dischargers. Based on the distinctions, the trial court found the Regional Board properly
exercised its discretion to distinguish between **607 SeaWorld and other dischargers and varied
permit conditions accordingly. Moreover, unlike A/berda and Rodriguez, the trial court clarified
during the hearing on the matter that it independently reviewed the facts, made its own conclusions,
and did not “just [take] the Regional Board's word for it.” Reading the record and trial court's order
as a whole, the trial court's decision is distinctly different from that of the trial courts in Alberda
and Rodriguez. Unlike those cases, the trial court's decision here reflected that the court applied
the independent judgment standard, which the court confirmed at the oral proceedings.
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[9] We also reject CERF's argument that the record reflects the trial court did not independently
and fully examine CERF's petition. CERF contends the trial court did not recognize that CERF
alleged two causes of action, one concerning monitoring of all fireworks discharges within the
Regional Board's jurisdiction and the other concerning two particular shows (La Jolla and Heisler
Park) in or near ASBS. While the court stated that CERF's petition focused on the La Jolla and
Heisler Park shows, it also discussed other shows within the San Diego Region. Further, both
parties informed the *190 court that CERF was challenging the Fireworks Permit because it
did not require receiving water monitoring for all permittees. After considering the evidence
and the parties' arguments, the trial court concluded that the Regional Board did not abuse its
discretion in drawing a distinction between SeaWorld's frequent shows and other dischargers. The
trial court specifically concluded CERF failed to carry its burden to demonstrate the Regional
Board abused its discretion “to rely on visual monitoring and detailed [best management practices]
to demonstrate compliance with the permit's terms for all dischargers other than SeaWorld.”
Accordingly, the trial court considered and ruled on the Fireworks Permit as it relates to all shows
in the San Diego Region.

II

MONITORING REQUIREMENTS

CERF argues that had the trial court applied the independent judgment standard, it would
have concluded the Fireworks Permit does not comply with the Clean Water Act's monitoring
requirements. Specifically, CERF contends the Fireworks Permit violates the Clean Water Act
because it lacks monitoring sufficient to assure compliance with the permit's terms; the Regional
Board had no reasonable basis to conclude the Fireworks Permit's best management practices
will adequately control and abate the discharge of residual pollutant waste from public fireworks
events because data from SeaWorld's monitoring of receiving waters showed exceedances of water
quality standards despite implementation of best management practices; although the Regional
Board concluded large fireworks events resulted in levels of pollutants above water and sediment
quality objectives, it failed to require monitoring for all large events and intermediate events for
which it had no data; and the Fireworks Permit's monitoring and reporting program fails to fulfill
its purpose of preventing exceedances in both San Diego Bay and Mission Bay.

[10] [11] Having found that the trial court applied the appropriate independent judgment
standard, we review its factual determinations under the substantial evidence standard and its legal
determinations under the de novo standard. (Building Industry, supra, 124 Cal.App.4th at p. 879,
22 Cal.Rptr.3d 128; Fukuda v. City of Angels (1999) 20 Cal.4th 805, 824, 85 Cal.Rptr.2d 696,
977 P.2d 693.) “[W]e are not **608 bound by the legal determinations made by the state or
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regional agencies or by the trial court. [Citation.] But we must give appropriate consideration to an
administrative agency's expertise underlying its interpretation of an applicable statute.” (Building
Industry, supra, at p. 879, 22 Cal.Rptr.3d 128.)

*191 A. Clean Water Act's Monitoring Requirements

Under federal regulations implementing the Clean Water Act, NPDES permits must have
monitoring requirements “[t]o assure compliance with permit limitations.” (40 C.F.R. § 122.44(1)
(1).) All permits must specify “[r]equired monitoring including type, intervals, and frequency
sufficient to yield data which are representative of the monitored activity including, when
appropriate, continuous monitoring.” (40 C.F.R. § 122.48(b).)

As the permitting agency, the Regional Board has wide discretion to determine monitoring
requirements. (See NRDC v. EPA, supra, 863 F.2d at p. 1434; Webb v. Gorsuch (4th Cir.1983) 699
F.2d 157, 161.)

The Clean Water Act does not specify particular monitoring methods. In NRDC v. EPA, the
Ninth Circuit Court of Appeals considered a challenge to the EPA's approval of a NPDES permit
relating to the discharge of pollutants from oil and gas operations in the Gulf of Mexico. (NRDC
v. EPA, supra, 863 F.2d at p. 1424.) The permit “prohibit[ed] the discharge of drill cuttings
generated during the use of oil-based muds because the oil within the cuttings are conventional
pollutants.” (Id. at p. 1433.) The petitioners “object[ed] to the use of a visual sheen test as a method
of monitoring compliance with the prohibition on the discharge of free oil.” (/bid.) The visual
sheen test is “ ‘a visual observation of the receiving water’ after drilling fluids are discharged, to
determine if a sheen results on the surface of the water.” (/bid.) The Ninth Circuit upheld the visual
monitoring method because it was a “ ‘generally valid and useful standard’ in other contexts™ and
the Environmental Protection Agency “has wide discretion and authority to determine monitoring
requirements in NPDES permits.” (Id. at pp. 1433-1434; see also Webb v. Gorsuch, supra, 699
F.2d atp. 161 [“EPA's failure to require biological monitoring was not arbitrary or capricious since
the Clean Water Act gives EPA discretion to require such monitoring.”].)

[12] Here, CERF objects to the use of visual monitoring to assess compliance with the Fireworks
Permit. CERF contends that in order to comply with the Clean Water Act, the Fireworks Permit
was required to mandate receiving water monitoring for all dischargers, such as the requirements
imposed on SeaWorld, to assess whether fireworks discharges resulted in exceedances of water
quality standards. The Regional Board determined that proper implementation of the best
management practices set forth in the Fireworks Permit, including visual monitoring, would
adequately control and abate the discharge of pollutant wastes from fireworks events over the
region's surface waters.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005721409&pubNum=0004041&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_879&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_879 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005721409&pubNum=0004041&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_879&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_879 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS122.44&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_2d8d0000f3311 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS122.44&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_2d8d0000f3311 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS122.48&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988155523&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_350_1434&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1434 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983105485&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_350_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_161 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983105485&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_350_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_161 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988155523&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988155523&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_350_1424&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1424 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988155523&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_350_1424&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1424 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988155523&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_350_1433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1433 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988155523&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988155523&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988155523&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_350_1433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1433 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983105485&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_350_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_161 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983105485&pubNum=0000350&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_350_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_161 



Coastal Environmental Rights Foundation v. California..., 12 Cal.App.5th 178...
218 Cal.Rptr.3d 596, 17 Cal. Daily Op. Serv. 5073, 2017 Daily Journal D.A.R. 5082

In reaching its conclusion, the Regional Board considered various factors, including existing
data from SeaWorld's monitoring, which showed that it *192 was unlikely that any single
fireworks event smaller than SeaWorld's major Fourth of July and Labor Day events would
cause exceedances in water quality criteria. The Regional Board recognized, however, that the
continuous discharge of fireworks from large events and cumulative discharges from smaller
events could result in pollutant accumulation. The Regional Board also considered that “[t]he
receiving water fallout area affected by the fireworks residue can vary **609 depending on
wind speed and direction, size of the shells, the angle of mortar placement, the type and height
of firework explosions and other environmental factors.” Further, wide dispersion of firework
constituents from wind, tidal effects, and other factors, along with pollution from other sources,
make detection of residual firework pollutant waste difficult.

[13] CERF has not pointed to any authority, and we have found none, suggesting that visual
monitoring is an invalid monitoring method under the Clean Water Act. To the contrary, relevant

authority indicates that the permitting agency has wide discretion in developing and imposing

monitoring requirements and can rely on visual monitoring in appropriate contexts. (See NRDC

v. EPA, supra, 863 F.2d at pp. 1433-1434.) Based on the Regional Board's wide discretion,

the data before it, and the various factors impacting the dispersion and detection of residual

fireworks pollutants, we conclude the Regional Board acted reasonably in deciding to rely on

best management practices and visual monitoring as a method for assessing compliance with the

Fireworks Permit. CERF has failed to show that the Regional Board's decision to rely on visual

monitoring and best management practices was legally or factually unsupported.

B. Best Management Practices

[14] CERF contends the Regional Board had no reasonable basis to conclude the Fireworks
Permit's best management practices will adequately control and abate the discharge of residual
pollutant waste from public fireworks events. Specifically, CERF argues the only available
data, which was from SeaWorld's monitoring of receiving waters under SeaWorld's individual
NPDES permit, showed exceedances of water quality standards despite implementation of best
management practices. We reject CERF's arguments.

Under the terms of its individual NPDES permit, SeaWorld was subject to best management
practices. SeaWorld's practices included sweeping the fireworks discharge zone, gathering floating
debris using hand held fishnets, sweeping the surface of the fireworks barge immediately after
shows to prevent solid waste and debris from being swept into the water by wind, collecting,
handling and disposing of unexploded fireworks, and picking up fireworks debris on the nearby
shoreline every morning following each aerial fireworks display.
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*193 SeaWorld has monitored the potential effects of its fireworks displays on both water
and sediments in Mission Bay since 2001 and conducted a detailed analysis in 2006. SeaWorld
conducted water chemistry sampling of both its regular events, which typically involve detonation
of 200 pounds of net explosive weight, and its larger Fourth of July and Labor Day events,
which involve approximately 1,000 pounds of net explosive weight per event. In considering the
Fireworks Permit at issue in this case, the Regional Board reviewed and considered SeaWorld's
data.

SeaWorld's regular events showed little evidence of pollutants within the receiving water column
at levels above applicable water quality criteria. SeaWorld's water chemistry sampling after its
larger Fourth of July and Labor Day fireworks events showed receiving waters in the fallout area
exceeded both water quality criteria and levels documented at reference sites. “Pollutants such as
arsenic, copper, mercury, tin, zinc and phosphorous were detected at levels above water quality
criteria or at elevated levels compared to the reference sites. However, only phosphorous exceeded
instantaneous water quality criteria.” The Regional Board concluded, based on the **610 data
before it, that it is unlikely any single fireworks event smaller than SeaWorld's Fourth of July and
Labor Day events would cause exceedances of applicable water quality criteria, but cumulative
discharges may cause pollutant accumulation in bay sediments.

There is no indication in the record that any exceedances in the water quality criteria resulted
from ineffective best management practices. While SeaWorld was subject to best management
practices under its individual NPDES permit, water chemistry sampling of SeaWorld's regular
events showed little evidence of pollutants within receiving waters above applicable water quality
criteria. Following large events, only one element exceeded instantaneous water quality criteria.
Although there were elevated levels of pollutants within the fireworks fallout area relative to
reference sites, the elevated levels were primarily after large events and below applicable water
quality criteria. Further, the evidence before the Regional Board showed that other factors, such
as the frequency, location, and unique characteristics of SeaWorld's events, may have impacted
water quality.

Unlike typical single event dischargers, SeaWorld conducts up to 150 fireworks events per year
in the same general location from a barge in Mission Bay. SeaWorld has put on more than 3,500
fireworks shows since 1985. Mission Bay is unique due to the restricted circulation of waters
within the bay and the shallow depth of the bay in the vicinity of the fireworks events. As a result of
these factors, the Regional Board determined SeaWorld's events represent the maximum firework
pollutant loading conditions and cumulative effects on a surface water body. This conclusion was
supported by the evidence.
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*194 Additionally, as the Regional Board notes, the best management practices required under
SeaWorld's individual NPDES permit are not identical to those contained in the Fireworks Permit
at issue here. In addition to requiring fireworks dischargers to sweep debris following events,
permittees under the Fireworks Permit must consider use of alternative fireworks and firing ranges
to reduce pollutant waste in surface waters and management and handling of the fireworks in a
manner that minimizes the risk of pollutant waste from entering surface waters.

Contrary to CERF's argument, the evidence supported the Regional Board's decision to treat
SeaWorld differently from other fireworks dischargers in the region. SeaWorld's fireworks events
present exceptional and maximum pollutant circumstances because of the combined impact of their
frequency, location in a shallow portion of the bay, and restricted water circulation in the area. Even
with these combined factors, SeaWorld's regular events showed little evidence of pollutants above
applicable water quality criteria. Based on the evidence before the Regional Board concerning
water quality sampling and the difficulty in monitoring firework pollutant waste because of the
wide dispersion of firework constituents from wind, tidal effects, and other factors, along with
pollution from other sources, the Regional Board appropriately declined to require all dischargers
to conduct receiving water monitoring.

C. Requirements Imposed on Other Large and Intermediate Level Shows

[15] CEREF argues that although the Regional Board concluded large fireworks events resulted in
levels of pollutants above water and sediment quality objectives, it failed to require monitoring
for all **611 large events and intermediate events for which it had no data. In particular, CERF
contends the Regional Board should have required receiving water monitoring for intermediate
level shows, such as those conducted in La Jolla and Heisler Park, because they exceeded the
200-pound threshold of SeaWorld's regular shows and the Regional Board did not have any data
to presume the intermediate level shows would not negatively impact water quality. Pointing to
the Big Bay Boom fireworks show in San Diego Bay, CERF further contends that the Regional
Board should have required receiving water monitoring for all large fireworks shows other than
SeaWorld's events.

CERF's arguments are not persuasive. The shows that CERF points to are limited events that take
place once per year on the Fourth of July. The La Jolla and Heisler Park shows each involve 600
pounds or less of net explosive weight. Further, 20 to 46 percent of the Heisler Park show occurs
over land.

*195 Although water chemistry sampling after SeaWorld's large fireworks events, which involved
1,000 pounds of net explosive weight, showed the receiving waters exceeded water quality criteria
and levels documented at reference sites, SeaWorld's events had numerous unique factors that may
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have contributed to the results. For example, SeaWorld conducted frequent shows in the same
shallow location of Mission Bay with restricted water circulation. CERF does not point to evidence
that the Heisler Park and La Jolla events had the same or similar characteristics to the location
and frequency of SeaWorld's events. Additionally, the water chemistry sampling showed only one
element exceeded instantaneous water quality criteria after large events. SeaWorld's regular events
involving 200 pounds of net explosive weight did not result in pollutants within the receiving
water column at levels above applicable water quality criteria. The evidence before the Regional
Board supported its conclusion that “it is unlikely that single fireworks events of a smaller size
than SeaWorld's Fourth of July and Labor Day events would cause exceedances of applicable
water quality criteria in the water column of receiving waters.” Accordingly, the Regional Board
reasonably did not subject intermediate level shows to receiving water monitoring.

Similarly, CERF's argument concerning the Big Bay Boom lacks merit. The Big Bay Boom is a
Fourth of July fireworks event in San Diego Bay. It involves fireworks discharged from four barges
that are more than one mile apart. CERF contends the Big Bay Boom involves 18,040 shells,
making the fireworks discharged from each barge an event comparable to or exceeding SeaWorld's
large Fourth of July and Labor Day events. However, at the hearing on the Fireworks Permit
before the Regional Board, the producer of the Big Bay Boom stated that each barge involves
approximately 850 pounds of fireworks. Thus, the Big Bay Boom is not similar to SeaWorld's
Fourth of July and Labor Day events because the Big Bay Boom involves discharges from multiple
barges spread out in San Diego Bay and each barge is under the 1,000 pounds discharged at
SeaWorld's large events.

D. Monitoring and Reporting Program's Purpose

CERF argues the Fireworks Permit's monitoring and reporting program does not fulfill its purpose
to prevent exceedances of the receiving water and sediment quality limitations in the permit for
discharges in both San Diego Bay and Mission Bay. CERF's argument focuses on the lack of
monitoring required for shows in San Diego Bay, such as the Big Bay **612 Boom. Specifically,
CERF contends that because of the various factors affecting a firework event's impact to receiving
water, such as frequency of events, amount of fireworks per event, perchlorate oxidation, wind
direction and velocity, SeaWorld's data could not be extrapolated to San Diego Bay.

*196 As we previously explained, the Big Bay Boom in San Diego Bay is easily distinguishable
from SeaWorld's fireworks events based on the frequency of SeaWorld's events and location in
Mission Bay with unique characteristics. CERF does not point to any evidence to suggest that
annual or limited fireworks events in San Diego Bay that do not reach the 1,000 pounds of
net explosives of SeaWorld's large events would impact water or sediment quality to a degree
that requires the same level of monitoring imposed on SeaWorld. Instead, the evidence before
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the Regional Board supports its conclusion that single fireworks events smaller than SeaWorld's
Fourth of July and Labor Day events would not cause exceedances of applicable water quality
criteria.

I1I

LA JOLLA AND HEISLER PARK ASBS

[16] CERF argues the Regional Board's approval of discharges into the La Jolla and Heisler
Park ASBS violates prohibitions in the California Ocean Plan. Specifically, CERF contends the
California Ocean Plan generally prohibits discharges to ASBS and, under the doctrine of ejusdem
generis, the exception for limited-term activities does not apply to fireworks events. CERF further
contends the Regional Board failed to meet the terms of the exception and the Fireworks Permit's
best management practices. CERF's arguments are unavailing.

The California Ocean Plan prohibits waste discharges to ASBS. (California Ocean Plan, § IIL.E.1.)
“Discharges shall be located a sufficient distance from such designated areas to assure maintenance
of natural water quality conditions in these areas.” (California Ocean Plan, § I1I.E.1.) However,
the California Ocean Plan contains an exception for limited-term activities in ASBS. “Limited-
term activities include, but are not limited to, activities such as maintenance/repair of existing boat
facilities, restoration of sea walls, repair of existing storm water pipes, and replacement/repair
of existing bridges. Limited-term activities may result in temporary and short-term changes in
existing water quality. Water quality degradation shall be limited to the shortest possible time. The
activities must not permanently degrade water quality or result in water quality lower than that
necessary to protect existing uses, and all practical means of minimizing such degradation shall
be implemented.” (California Ocean Plan, § 111.E.2.)

The Regional Board utilized the “limited-term” exception to approve the annual Fourth of July
public fireworks displays near the La Jolla ASBS and in the Heisler Park ASBS. The La Jolla
event is a 20 to 25 minute show that takes place approximately one quarter mile from the La Jolla
ASBS, but its *197 fireworks fallout area may extend into portions of the ASBS. The Heisler
Park event is a 15 minute show that takes place over or adjacent to the Heisler Park ASBS, with
20 to 46 percent of the firing range over land.

[17] [18] Relying on the principle of ejusdem generis, CERF contends the State Water Board
intended to limit the exception for discharges in ASBS to infrastructure projects or other activities
similar to maintenance/repair of existing boat facilities, restoration of sea walls, repair of **613
existing stormwater pipes, and replacement/repair of existing bridges. “The principle of ejusdem
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generis instructs that ‘when a statute contains a list or catalogue of items, a court should determine
the meaning of each by reference to the others, giving preference to an interpretation that uniformly
treats items similar in nature and scope. [Citations.]’ [Citations.] ‘Ejusdem generis applies whether
specific words follow general words in a statute or vice versa. In either event, the general term or
category is “restricted to those things that are similar to those which are enumerated specifically.”
> (Pour Le Bebe, Inc. v. Guess? Inc. (2003) 112 Cal.App.4th 810, 826-827, 5 Cal.Rptr.3d 442.)

In Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 141, 96 Cal.Rptr.2d 485, 999
P.2d 718 (Kraus ), our high court considered whether a nonrefundable security and administrative
fee was a “security” as defined by Civil Code section 1950.5. That statute defined “security” as
“any payment, fee, deposit, or charge, including, but not limited to, any of the following: [four
examples].” (Kraus, supra, atp. 139, 96 Cal.Rptr.2d 485, 999 P.2d 718.) All four examples set forth
in the definition of “security” were “charges intended to secure the landlord against future tenant
defaults.” (Id. at p. 141, 96 Cal.Rptr.2d 485, 999 P.2d 718.) Applying the principle of ejusdem
generis and reading the statute as a whole, the court concluded that “even though a security is not
limited to the examples set out in [the statute], a security is limited to charges imposed to secure
the landlord against future tenant defaults.” (/bid.)

Here, the “limited-term” exception in the California Ocean Plan provided examples of “[I]imited-
term activities,” including, but not limited to, “activities such as maintenance/repair of existing
boat facilities, restoration of sea walls, repair of existing storm water pipes, and replacement/repair
of existing bridges.” (California Ocean Plan, § III.E.2.) First, the plain language of the exception
provides that it is not limited to the particular activities set forth therein. Instead, the delineated
activities are merely examples. Further, unlike Kraus, supra, 23 Cal.4th 116, 96 Cal.Rptr.2d 485,
999 P.2d 718, in addition to providing examples of “limited-term activities,” the provision in this
case sets forth various criteria for the exception to apply. For example, the activity must be for
a limited-term (i.e., not more than weeks or months), water quality degradation must be for the
shortest time possible, the activity must not permanently degrade water quality, and all practical
means of minimizing such degradation shall be *198 implemented. (California Ocean Plan, §
[II.E.2.) Reading the limited-term exception as a whole, we conclude it is not limited to short-
term necessary infrastructure projects as CERF suggests. Rather, in order for the Regional Board
to apply the exception, it must determine whether the activity meets the criteria for the exception

to apply.

We also reject CERF's argument that the Regional Board's application of the limited-term
exception to annual Fourth of July fireworks displays in or near the La Jolla ASBS and Heisler
Park ASBS conflicts with the California Ocean Plan and the Fireworks Permit's best management
practices. In particular, CERF contends that, contrary to the California Ocean Plan and Firework
Permit's best management practices, the Regional Board made no effort to ensure that the La
Jolla and Heisler Park dischargers located the events a sufficient distance from areas designated
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as ASBS, designed firing ranges to eliminate or reduce residual pollutant waste discharges to
waters of the United States, limited the aerial extent of the firing range in the ASBS to the
maximum **614 extent practicable, limited water degradation to the shortest possible time, and
implemented all practical means to minimize water degradation.

CEREF fails to acknowledge that the Fireworks Permit specifically subjects the La Jolla and Heisler
Park events to the best management practices imposed on all dischargers and special conditions
to comply with the California Ocean Plan. Further, the Regional Board exercised its discretion
to approve the events under the limited-term activity exception in the California Ocean Plan.
The activities comply with the requirements of the exception because they occur only once per
year, the shows would not permanently degrade water quality and the events are subject to proper
implementation of best management practices in order to minimize residual firework pollutant
waste discharges to ASBS.

Based on the foregoing, we conclude CERF failed to show the Regional Board's application of
the limited-term activity exception to the Fourth of July events at or near the La Jolla ASBS and
Heisler Park ASBS was legally or factually unsupported.

[19] Lastly, we need not reach CERF's argument that the trial court erred in finding an implied
“Independence Day Exception” in the Water Code and Clean Water Act. “A judgment correct
on any legal basis need not be overturned because the court relied on an allegedly erroneous
reason.” (Waldsmith v. State Farm Fire & Casualty, Co. (1991) 232 Cal.App.3d 693, 698, 283
Cal.Rptr. 607, citing D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1, 19, 112 Cal.Rptr.
786, 520 P.2d 10.)

*199 DISPOSITION

The judgment is affirmed. Respondent is entitled to costs on appeal.

NARES, J., HALLER, J., concurred.
All Citations

12 Cal.App.5th 178, 218 Cal.Rptr.3d 596, 17 Cal. Daily Op. Serv. 5073, 2017 Daily Journal D.A.R.
5082

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991130243&pubNum=0000226&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_226_698&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_698 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991130243&pubNum=0000226&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_226_698&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_698 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974123484&pubNum=0000233&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_233_19&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_19 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974123484&pubNum=0000233&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_233_19&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_19 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243414501&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152544401&originatingDoc=I9b6dc0c0468711e794a1f7ff5c621124&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Coastal Environmental Rights Foundation v. California..., 12 Cal.App.5th 178




Diamond Multimedia Systems, Inc. v. Superior Court, 19 Cal.4th 1036 (1999)
968 P.2d 539, 80 Cal.Rptr.2d 828, 99 Cal. Daily Op. Serv. 84

19 Cal.4th 1036, 968 P.2d 539, 80 Cal.Rptr.2d 828, 99 Cal. Daily Op. Serv. 84
Supreme Court of California

DIAMOND MULTIMEDIA SYSTEMS, INC. et al., Petitioners,
V.
THE SUPERIOR COURT OF SANTA CLARA COUNTY,
Respondent; JOANNE PASS et al., Real Parties in Interest.

No. S058723.
Jan. 4, 1999.

SUMMARY

Purchasers of a California company's common stock brought a class action against the company
and individual officers seeking damages under Corp. Code, § 25500, for an alleged violation of
Corp. Code, § 25400, subd. (d) (unlawful for any person in this state to knowingly make false or
misleading statements to induce stock transaction), of the Corporate Securities Law (Corp. Code,
§ 25000 et seq.). Plaintiff class included both residents and nonresidents of California. The trial
court entered an order overruling defendants' demurrer to the action, finding that plaintiffs had
adequately alleged that defendants made misstatements for the purpose of inducing purchase of
the company's stock. (Superior Court of Santa Clara County, Nos. CV758927, CV759012 and
CV759270, Peter G. Stone, Judge.) The Court of Appeal, Sixth Dist., No. H016376, summarily
denied defendants' petition for a writ of mandate seeking to compel the trial court to sustain their
demurrer and to dismiss the class action.

The Supreme Court affirmed the judgment of the Court of Appeal. The court held that the class
action was properly brought under Corp. Code, §§ 25400 and 25500, since the conduct giving rise
to liability under Corp. Code, § 25400, subd. (d), occurred in California. The civil remedy of Corp.
Code, § 25500, is available to both in-state and out-of-state purchasers and sellers of securities
whose price has been affected by the unlawful market manipulation proscribed by Corp. Code,
§ 25400. The remedy is not limited to intrastate transactions. The Corp. Code, § 25400, phrase
“in this state” simply describes the location in which the proscribed conduct must occur. Further,
Corp. Code, § 25500, does not limit a violator's liability to persons who purchase or sell stock
in California. Under the statute, “any person” affected by acts of market manipulation occurring
in California may recover damages from the violator. The court further held imposition of civil
liability for violation of Corp. Code, § 25400, subd. (d), would not conflict with any provision of
the federal securities laws applicable to this litigation. (Opinion *1037 by Baxter, J., with George,
C.J., Mosk, Kennard, and Werdegar, JJ., concurring. Dissenting opinion by Brown, J., with Chin,
J., concurring.)
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HEADNOTES

Classified to California Digest of Official Reports

(D

Statutes § 30--Construction--Language--Literal Interpretation; Plain Meaning Rule.

To determine the legislative intent of a statute, a court begins with the words of the statute, because
they generally provide the most reliable indicator of legislative intent. If the language is clear and
unambiguous, the court's inquiry ends. There is no need for judicial construction, and the court may
not indulge in it. If there is no ambiguity in the language, the court presumes that the Legislature
meant what it said, and the plain meaning of the statute governs.

(2a, 2b, 2c, 2d)

Securities Regulations § 20--Corporate Securities Law--Making False Statements to Induce Stock
Transaction--Applicability of Civil Remedy to Interstate Transactions.

The trial court properly overruled a demurrer by defendants, a California company and individual
corporate officers, to a class action brought by purchasers of the company's common stock, which
included both residents and nonresidents of California, for damages under Corp. Code, § 25500,
for an alleged violation of Corp. Code, § 25400, subd. (d) (unlawful for any person in this state
to knowingly make false or misleading statements to induce stock transaction), of the Corporate
Securities Law (Corp. Code, § 25000 et seq.). The class action was properly brought under Corp.
Code, §§ 25400 and 25500, since the conduct giving rise to liability under Corp. Code, § 25400,
subd. (d), occurred in California. The civil remedy of Corp. Code, § 25500, is available to both
in-state and out-of-state purchasers and sellers of securities whose price has been affected by the
unlawful market manipulation proscribed by Corp. Code, § 25400. The remedy is not limited
to intrastate transactions. The phrase “in this state” simply describes the location in which the
proscribed conduct must occur. The statute does not require that the unlawful acts must be done
with the intent to induce the transaction in California by a third party. Moreover, the manipulative
conduct is unlawful regardless of whether any transaction actually occurs. Further, Corp. Code,
§ 25500, does not limit a violator's liability to persons who purchase or sell stock in California.
Under the statute, “any person” affected by acts of market manipulation occurring in California
may recover damages from the violator. Finally, imposition of civil *1038 liability for violation
of Corp. Code, § 25400, subd. (d), would not conflict with any provision of the federal securities
laws applicable to this litigation.

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989) Corporations, § 299.]
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3)

Securities Regulations § 17--Corporate Securities Law--Statutory Prohibition on Market
Manipulation--Applicability to Interstate Transactions.

To the extent that Corp. Code, § 25400, subds. (a) and (b), prohibit any person in this state to make
stock transactions for market manipulation purposes, Corp. Code, § 25008, applies to establish
whether that conduct occurred in California. The definition of “in this state” is not restrictive,
however, and does not operate to confine liability for violation of Corp. Code, § 25400, to intrastate
transactions.

4
Statutes § 20--Construction--Judicial Function.
It is not the court's function to insert statutory language omitted by the Legislature.

&)

Statutes § 42--Construction--Extrinsic Aids.

Only when the language of a statute is susceptible to more than one reasonable construction is it
appropriate to turn to extrinsic aids, including the legislative history of the measure, to ascertain
its meaning.

(6)

Securities Regulations § 1--Effect of Federal Securities Law on State Regulation and Remedies.
The Securities Exchange Act (15 U.S.C. § 78bb(a)) makes it clear that, except to the extent it has
been subsequently modified by the Securities Exchange Litigation Uniform Standards Act, federal
law in this area supplements, but does not displace, state regulation and remedies. Congress plainly
contemplated the possibility of dual litigation in state and federal courts relating to securities
transactions.

(7
Pleading § 16--Complaint--Sufficiency.
A complaint is sufficient and must be upheld if it states a cause of action on any theory.

®)

Securities Regulations § 20--Corporate Securities Law--Making False Statements to Induce
Stock Transaction--Recovery of Damages by Out-of-state Investors--Burden on Interstate
Commerce:Commerce § 3--State Regulation of Interstate Commerce.

In a class action brought by purchasers of a California company's common stock (which class
included both residents and nonresidents of California) against the company and individual
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corporate officers, for damages *1039 under Corp. Code, § 25500, for an alleged violation of
Corp. Code, § 25400, subd. (d) (unlawful for any person in this state to knowingly make false or
misleading statements to induce stock transaction), the trial court properly overruled a demurrer
by defendants on commerce clause grounds. Permitting out-of-state investors to recover damages
under Corp. Code, § 25500, does not impose an impermissible burden on interstate commerce
in violation of the commerce clause (U.S. Const., art. I, § 8). Corp. Code, § 25400, regulates
only manipulative conduct in California; it does not purport to regulate any securities transactions
occurring outside of this state, and does not discriminate against interstate commerce.
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BAXTER, J.

Corporations Code section 25400, a part of the Corporate Securities Law of 1968 (Corp. Code,

§ 25000 et seq.), ! provides that it is unlawful in this state to make false statements or engage in
specified fraudulent transactions which affect the market for a security when done for the purpose
of inducing purchase or sale of the security or raising or depressing the price of the security. In

short, it prohibits market manipulation. 2 Section 25500 creates a civil remedy for buyers or sellers

of stock > the price of which has been affected by the forms of market manipulation proscribed
by section 25400.

All statutory references are to the Corporations Code unless otherwise stated. References to
the Corporate Securities Law are to the Corporate Securities Law of 1968.

“ 'Manipulation' is 'virtually a term of art when used in connection with securities markets.'
Ernst & Ernst, 425 U.S., at 199 [96 S.Ct. at 1384]. The term refers generally to practices,
such as wash sales, matched orders, or rigged prices, that are intended to mislead investors
by artificially affecting market activity. See, e.g., § 9 of the 1934 Act, 15 U.S.C. § 781
(prohibiting specific manipulative practices); Ernst & Ernst, supra, at 195,199 n.21,205[96
S.Ct. at 1382, 1384, 1386]; Piper v. Chris-Craft Industries, Inc., ante, at 43 [97 S.Ct. at 950]
(Rule 10b-6, also promulgated under § 10(b), is 'an antimanipulative provision designed to
protect the orderliness of the securities market during distributions of stock' and 'to prevent
stimulative trading by an issuer in its own securities in order to create an unnatural and
unwarranted appearance of market activity') ....” (Santa Felndustries, Inc. v. Green (1977)
430 U.S. 462,476 [97 S.Ct. 1292, 1302, 51 L.Ed.2d 480].)

The definition of “security” encompasses many other kinds of financial interests. (See §
25019.) Because this litigation, as is true of most litigation raising the issues addressed here,
involves stock, we refer to “stock” rather than “security.”

The principal question in this mandamus action is whether that civil remedy is available to out-
of-state purchasers who bought or sold a stock *1041 whose price was affected by market
manipulation if the purchase or sale took place outside the State of California. The matter
reached this court after the Court of Appeal summarily denied a petition for writ of mandate by
which petitioners, defendants in the underlying lawsuit, sought to compel the Santa Clara County
Superior Court to sustain their demurrer and dismiss a class action seeking damages under section
25500 for an alleged violation of section 25400. This court granted review and issued an order to
show cause. We conclude that this action is properly brought under sections 25400 and 25500 and
affirm the judgment of the Court of Appeal.
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I. The Superior Court Action

Plaintiff Joanne Pass filed the underlying action as a class action on behalf of all purchasers of the
common stock of Diamond Multimedia Systems, Inc. (Diamond Multimedia) between October 26,
1995, and June 20, 1996, except the named defendants and their families. The named defendants
are Diamond Multimedia, Hyung Hwe Hubh, its senior vice-president and chief technical officer;
William J. Schroeder, board member, president, and chief executive officer; Gary B. Filler, senior
vice-president and chief financial officer; and Chong-Moon Lee, founder and chairman of the
board. Lee, Filler, and Schroeder controlled Diamond Multimedia through their board positions
and stock ownership.

A. General allegations.

The complaint alleges4 that all of the individual defendants were aware of adverse nonpublic
information about Diamond Multimedia's business, finances, products, markets and present and
future business prospects. Each was aware of and approved false statements issued by or on behalf

of Diamond Multimedia during the class period. > The November 1995 stock offering which
followed raised over $94 million for Diamond Multimedia *1042 while the individual defendants
each received more than $2 million for the shares they sold, based on their insider information,
at the artificially inflated price.

4 For purposes of ruling on a demurrer, the court assumes the truth of all well-pleaded
allegations of a complaint. The ability of the plaintiff to prove them is not in issue. (Lazar v.
Superior Court (1996) 12 Cal.4th 631, 635 [49 Cal.Rptr.2d 377, 909 P.2d 981].)

5

The allegedly false and misleading statements made during the class period included
statements in Securities and Exchange Commission filings in conjunction with an offering
of shares. Allegedly the filings overstated assets, and omitted information about significant
problems with Diamond Multimedia products which the statement described only generally.
Other allegations are directed to publicity generated by the company about new product
introduction which allegedly was intended to offset concern that the stock offering would
dilute earnings, false and misleading information about the company provided to securities
analysts, who relied on that information in making buy recommendations and projecting
increased earnings and a target price for Diamond Multimedia shares of $44 to $47 in their
reports. The complaint included specifics regarding the “true” facts of which defendants
were aware, including customer dissatisfaction with and decreased demand for Diamond
Multimedia products, canceled orders, “massive” return of products, unreliable suppliers,
inadequate inventory control, overstated and obsolete inventory, and accounting practices
which were not prepared in accordance with generally accepted accounting practices and
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were designed to falsely reflect continued financial success at a time when defendants
allegedly knew that business was “collapsing” and revenues were declining dramatically.

Diamond Multimedia is a manufacturer and supplier of graphics accelerator and modem products,
having its executive offices and principal place of business in San Jose, California. Its shares are

traded on the NASDAQ National Market system. 6 During the class period the shares rose from
just under $20 per share on April 13, 1995, to over $40 per share in December 1995. At the time
of a November 1995 offering, Diamond Multimedia sold 3,150,000 shares, and the individual
defendants sold 315,041 shares at prices in the $30 per share range. In January through March
1996, the individual defendants sold 226,672 shares and in April and May 1996, they sold $136,250
worth of shares. The price of the shares had declined to the $20 per share range at that time. The
price fell to as low as 91/8 per share following a June 20, 1996, revelation by Diamond Multimedia
that it would suffer a loss and subsequent admission that it would write down its inventory.

6 NASDAQ is an acronym for National Association of Securities Dealers Automated

Quotation System.

The plaintiff class includes California residents and others throughout the United States. Pass
alleged that she had purchased 800 shares of Diamond Multimedia stock on May 17, 1996, at
183/4 per share. The place of purchase is not stated.

B. The section 25400 cause of action.

The complaint purports to state a cause of action under subdivision (d) of section 25400 which
provides: “It is unlawful for any person, directly or indirectly, in this state: [{]] ... []] (d) If such
person is a broker-dealer or other person selling or offering for sale or purchasing or offering to
purchase the security, to make, for the purpose of inducing the purchase or sale of such security
by others, any statement which was, at the time and in the light of the circumstances under which
it was made, false or misleading with respect to any material fact, or which omitted to state any
material fact necessary in order to make the statements made, in the light of the circumstances
under which they were made, not misleading, and which he knew or had reasonable ground to
believe was so false or misleading.” *1043

In support of the section 25400 cause of action, the complaint alleges that defendants individually
and pursuant to a conspiracy, or as aiders and abetters of one another, made untrue statements of
material facts, omitted to state material facts necessary to make the statements not misleading,
and engaged in acts, practices, and a course of conduct which operated as a fraud and deceit upon
class members in order to sell their own Diamond Multimedia shares or induce the purchase of
Diamond Multimedia stock by plaintiff and members of the class. Defendants sold or offered for
sale Diamond Multimedia shares during the class period or willfully participated in such sales
or offerings for sale. Defendants offered to sell or sold Diamond Multimedia shares by means of
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written or oral communications which included untrue statements of a material fact or omitted to
state material facts necessary to make the statements not misleading. Members of the plaintiff class
suffered damages because they relied on the integrity of the market when they purchased Diamond
Multimedia shares at artificially inflated prices. Plaintiffs would not have purchased the shares at
the price paid or at all had they been aware that the market price had been artificially and falsely
inflated by defendants' misleading statements and concealments. At the time of their purchases the
fair market value of the shares was substantially less than the price paid by class members.

Compensatory and punitive damages, preand postjudgment interest, attorneys and experts fees,
and equitable or injunctive relief were sought.

Diamond Multimedia and all of the individual defendants except Lee (collectively Diamond
Multimedia or defendants) demurred generally (Code Civ. Proc., § 430.10, subd. (e)) on the ground

that the complaint did not state facts sufficient to constitute a cause of action as to either cause

of action. ’

Lee demurred specially. His demurrer on grounds of uncertainty was overruled. On the other
grounds stated (particularity, standard of pleading), it was sustained with leave to amend,
but the court ruled he could not be held liable under section 25400 for aiding and abetting
or conspiracy.

The first of several bases for relief offered by Diamond Multimedia in support of its demurrer
to the Corporate Securities Law cause of action was an argument that the complaint failed to
plead the jurisdictional prerequisite for actions under sections 25400 and 25500 because there was

no allegation that any stock purchases were made “in this state.” 8 Legislative history materials
accompanied the memorandum of points and authorities. At the hearing on the demurrer, Diamond
Multimedia argued that the legislative *1044 history of sections 25400 and 25500 reflected an
intent to protect California investors, i.e., California residents or persons who purchase stock in
California.

Diamond Multimedia also argued that the individual defendants could not be held liable
under sections 25400/25500 and that Diamond Multimedia could not be held liable for
statements not made in connection with the November 1995 stock offering. It sought to have
all allegations based on those statements stricken.

The trial court overruled the Diamond Multimedia demurrer to the Corporate Securities Law cause

of action.” It ruled that plaintiffs had adequately alleged that the defendants made misstatements
for the purpose of inducing the purchase of Diamond Multimedia stock, but the individual
defendants were not liable for aiding and abetting under section 25400, and Diamond Multimedia
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could not be held liable for statements that were not made in connection with the November 1995
stock offering.

? The complaint also set forth a cause of action for violation of Civil Code sections 1709-1710

(deceit). A demurrer to the deceit cause of action was sustained with leave to amend for the
reason that reliance had not been adequately pleaded.

This petition followed.

I1. Petition for Writ of Mandamus
The petition for writ of mandamus seeks a peremptory writ directing the superior court to vacate the
order overruling Diamond Multimedia's demurrer to the Corporate Securities Law cause of action
and to enter a new order sustaining that demurrer. Diamond Multimedia seeks relief on the ground
that the complaint fails to state a cause of action under sections 25400 and 25500 because it does
not allege that plaintiffs are domiciled in California or that their purported Diamond Multimedia
stock transactions occurred in California.

The dispute between defendants/petitioners and the real parties in interest (plaintiffs) centers on
the introductory clause of section 25400: “It is unlawful for any person, directly or indirectly,
in this state” to do any of the proscribed acts constituting market manipulation. (Italics added.)
Plaintiffs argue that this language defines only the place at which the proscribed acts occur, and
that the plain language of sections 25400 and 25500 does not limit the liability for violation of
section 25400 to persons who bought or sold affected stock in California. They rely in part on this
court's statement in Mirkin v. Wasserman (1993) 5 Cal.4th 1082, 1104 [23 Cal.Rptr.2d 101, 858
P.2d 568], that liability extends to * 'any person trading in the market.' ” Mirkin is not dispositive,
however, as the quoted statement was dictum and was not made with reference to the place at
which a section 25500 plaintiff bought or sold stock. While Mirkin was a class action, apparently
on behalf of a nationwide class, the action was for deceit and misrepresentation under *1045 Civil
Code sections 1709 and 1710. Liability under sections 25400 and 25500 was not in issue. Our
reference to civil remedies available under those provisions responded only to a claim that those
remedies were inadequate and required privity of contract between the plaintiff and the defendant.
The question here is one of first impression in this court.

Diamond Multimedia contends that “in this state” also defines the location at which a purchase or
sale affected by the market manipulation takes place. It argues that it was the legislative intent to
regulate and assert jurisdiction only over the offer and sale of securities in California and that the
Corporate Securities Law regulates only intrastate securities transactions. Based on this reasoning
Diamond Multimedia finally argues that the law imposes civil liability only for violations affecting
intrastate transactions. Therefore, it claims, it is not enough that the seller is located in California.
The purchaser must also be in California.
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To reach this conclusion Diamond Multimedia reasons that while section 25500 does not state that
the private cause of action is available only to persons who purchase stock in California, it refers
back to section 25400. By doing so the Legislature incorporated the “in this state” limitation of
section 25400. Therefore, section 25400 applies to persons who attempt to induce a purchase “in
this state,” while section 25500 provides a remedy for persons who purchase stock sold in violation
of section 25400. Diamond Multimedia argues that, because section 25400 is intended to protect
those who are induced to purchase stock in California, it is logical to conclude that section 25500
provides a remedy only for those who purchase stock in this state.

III. Discussion
Diamond Multimedia urges this court to construe the civil remedy afforded by section 25500
narrowly so that California will not provide a more attractive forum and afford more expansive
remedies for market manipulation than does federal securities law. It does appear that recent
procedural changes applicable to the federal securities laws have resulted in the filing of an
increased number of nationwide class action lawsuits on behalf of corporate shareholders in

California courts under California law.'® We agree with petitioners that, as a result of the
PSLRA, the reach of the California *1046 Corporate Securities Law is increasingly important to
shareholders, corporations, and the judicial system. The importance of the question is reflected in
this court's grant of review and issuance of its order to show cause.

10 These changes were adopted in the Private Securities Litigation Reform Act of 1995 (Pub.L.

No. 104-67 (Dec. 22, 1995) 109 Stat. 737, 1995 U.S. Code Cong. & Admin. News No. 1
(hereafter PSLRA)). The Report to the President and Congress on the First Year of Practice
under the Private Securities Litigation Reform Act of 1995, authored by the Office of the
General Counsel of the Securities and Exchange Commission (Apr. 1997) at pages 30-31
(reprinted in the PLI Corporate Law & Practice Course Handbook Series, No. B0-0013
(1997)) states, relying in part on a National Economic Research Associates study, that in
the 10 months following enactment of the law, 78 cases had been filed in state courts as
compared with 48 for the prior year. Another study reported that 40 percent of securities
class actions filed in the first 10 months of 1996 were filed in state courts. In 1995 slightly
more than 20 percent were filed in state court. The state court filings after enactment of the
act appeared to the author to be attributable to the availability of discovery while a motion
to dismiss was pending. The Stanford Securities Class Action Clearinghouse reported that
of 39 state court actions that were “stand alone,” i.e., not parallel to a federal action, 24 were
filed in California.

Three factors were identified as making state courts attractive-first, the holding in Matsushita
Elec. Industries Co. v. Epstein (1996) 516 U.S. 367 [116 S.Ct. 873, 134 L.Ed.2d 6], that a
state court dismissal of a securities fraud class action pursuant to a settlement could include
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a provision barring suit in federal court based on the same transaction. The other two factors
relate specifically to California-the absence of a reliance requirement, and the availability of
jurisdiction over many high technology firms whose stocks are sold during periods of high
volatility and whose officers and directors often receive a large part of their compensation
in company stock and stock options.

The Stanford University study, originally found only on-line (<http:/
securities.stanford.edu> [visited Jan. 5, 1999]), is now available in the Practicing Law
Institute Corporate Law and Practice Course Handbook Series. (See Grundfest & Perino,
Securities Litigation Reform: The First Year's Experience (Feb. 1997) reprinted at PLI
Corporate Law & Practice Course Handbook Series, No. B4-7199 (Sept. 1997); see also
Perino, Testimony before Subcom. on Securities, U.S. Sen. Com. on Banking, Housing &
Urban Affairs (July 24, 1997) reprinted as A Census of Securities Class Action Litigation
after the Private Securities Litigation Reform Act of 1995, PLI Corporate Law & Practice
Course Handbook Series, No. B4-7199 (Sept. 1997).)

Whether California courts should entertain shareholder class actions based on alleged market
manipulation which may not be maintained under federal law is a legislative policy decision,
however. While the burden on California courts and corporate defendants may increase if actions
predicated on violation of section 25400 are properly brought under California law, the function
of this court is only to construe and apply the law so as to carry out the legislative intent which

underlies it. ! Defendants' policy-based arguments must be addressed to Congress and/or the
Legislature. 12 %1047

11

12

As Mirkin v. Wasserman, supra, 5 Cal.4th 1082, demonstrates, however, nationwide class
actions for market manipulation are permissible quite apart from the provisions of the
Corporate Securities Law. Section 25400 is a preferred remedy because, unlike an action
predicated on fraud or deceit, it is not necessary to demonstrate reliance on the defendant's
false or misleading statement in the purchase or sale of the security.

Insofar as class actions are concerned, recently enacted federal legislation, which is
inapplicable to pending actions, may accomplish what defendants urge this court to do by
adopting their construction of sections 25400 and 25500. The Securities Litigation Uniform
Standards Act of 1998 (Sen. No. 1260, 105th Cong., 2d Sess. (1998)) amends section 16 of
the federal Securities Act of 1933 (15 U.S.C. § 77p) and section 28 of the Securities Exchange
Actof 1934 (15 U.S.C. § 78bb) to prohibit class actions based on state statutory or common
law by a private party “alleging— [§] (1) an untrue statement or omission of a material fact
in connection with the purchase or sale of a covered security; or [q] (2) that the defendant
used or employed any manipulative or deceptive device or contrivance in connection with
the purchase or sale of a covered security.”
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Section (c) of the act expressly provides, however: “The amendments made by this section
shall not affect or apply to any action commenced before and pending on the date of the
enactment of this Act.” Notwithstanding the effort of Justice Brown to draw analogies
between this action and the issues in Guice v. Charles Schwab & Co., Inc. (1996) 89 N.Y.2d
31 [651 N.Y.S.2d 352, 674 N.E.2d 282], and Dahl v. CharlesSchwab & Co., Inc. (Minn.
1996) 545 N.W.2d 918, neither those cases nor the others on which Justice Brown relies
holds that federal law preempts actions by shareholders for damages suffered as a result of
market manipulation.

Far from restricting market manipulation actions to those brought under federal securities
law, Congress has chosen both to permit continuance of pending class actions based on
misrepresentation or omissions of material fact and use of manipulative or deceptive devices
in connection with a purchase or sale of securities and to leave individual actions unrestricted.
The suggestion that federal securities law already impliedly preempted all such actions under
the Corporate Securities Law ignores this clear congressional recognition that, except to the
extent that the 1998 act limits class actions, there is no preemption. Shareholders' rights under
state and federal law are cumulative. By enacting only a class action limitation, when it could
have barred all actions based on state law to recover losses caused by market manipulation,
Congress has confirmed the independent force of state securities law. Had Congress believed
that its goals could not be accomplished if suits based on state law were permitted or that
any conflict between state a federal law existed, all actions based on state law, not simply
class actions, would have been banned.

This action presents only a question of law. Neither the wisdom of the legislation nor the merits of
the underlying lawsuit are before us. We address only the proper construction of sections 25400
and 25500. As with any statutory construction inquiry, we must look first to the language of the
statute. (1) “To determine legislative intent, a court begins with the words of the statute, because
they generally provide the most reliable indicator of legislative intent.” (Hsu v. Abbara (1995) 9
Cal.4th 863, 871 [39 Cal.Rptr.2d 824, 891 P.2d 804].) If it is clear and unambiguous our inquiry
ends. There is no need for judicial construction and a court may not indulge in it. (In re Waters of
Long Valley Creek Stream System (1979) 25 Cal.3d 339, 348 [158 Cal.Rptr. 350, 599 P.2d 656].) “If
there is no ambiguity in the language, we presume the Legislature meant what it said and the plain
meaning of the statute governs.” (People v. Snook (1997) 16 Cal.4th 1210, 1215 [69 Cal.Rptr.2d
615, 947 P.2d 808].)

(2a) The central premise of Diamond Multimedia's argument is that section 25400 prohibits
market manipulation with the intent to induce a purchase or sale of stock “in this state” and
that, therefore, the section 25500 remedy is available only if the plaintiff purchased or sold stock
in California. We are not persuaded that section 25400 can reasonably be read in the manner
suggested by defendants. In arguing that it was the legislative intent *1048 to regulate only
intrastate securities transactions, Diamond Multimedia fails to acknowledge that section 25400
does not regulate securities transactions other than those described in section 25400 which are
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undertaken “in this state” to manipulate the market. It regulates market manipulation, not third
party transactions affected by market manipulation. Section 25500 simply provides a remedy for
third parties whose sale or purchase of stock is affected by unlawful conduct in California, making
the remedy available without any express territorial limitation.

Section 25400 does not, as defendants/petitioners suggest, provide that the acts constituting market
manipulation must be done with the intent to induce the purchase or sale of stock in California by
a third party. Moreover, the manipulative conduct is unlawful under several provisions of section
25400 regardless of whether any third party purchase or sale actually occurs. Subdivision (d), under
which this action has been filed, does not require that any transaction occur. It makes it unlawful
in California to knowingly make false or misleading statements for the purpose of inducing the
purchase or sale of stock.

The language of section 25400 is very clear. It states: “It is unlawful for any person ... in this
state” to engage in any of the conduct described thereafter. Thus, it is unlawful under subdivision
(a) of section 25400 for a person or entity in California, for market manipulation purposes, to
engage in “wash sales,” specifically stock transactions which do not involve a change in beneficial
ownership, or entering buy or sell orders knowing that other orders of the same size at the same
price are being made at the same time. Under subdivision (b) it is unlawful in California to make
a series of stock trades to create the appearance of active trading in the stock or to raise or depress
the price of the stock when done to induce a purchase or sale. Subdivision (c) makes it unlawful
for broker-dealers or persons offering to sell or buy a stock in California to induce a purchase or
sale through “tipster sheets,” i.e., by circulating information that the price of the stock may rise
or fall because of market operations conducted for the purpose of raising or depressing the price.
Subdivision (d) makes it unlawful in California for sellers or buyers of stock to make false or

misleading statements of material facts for the purpose of inducing a purchase or sale. 13 Finally,
subdivision (e) makes it unlawful in California for any person for consideration received from
another to induce a purchase or sale of stock through tipster sheets. *1049

13 Contrary to the assertion of amici curiac Washington Legal Foundation and Allied

Educational Foundation, an out-of-state securities seller may not be found liable under
plaintiffs' construction of section 25400 if, while attending a one-day conference in
California, the person omits to state a material fact about a security. Civil and criminal
liability under section 25400 attach only if a person omits a material fact for the purpose
of inducing the sale or purchase of the stock with knowledge that the omission was false
or misleading.

Diamond Multimedia argues, however, that “in this state” should be read to modify the intent
provisions of section 25400, not simply describe the location in which the proscribed conduct
must take place-that a defendant must be shown to have intended to induce the purchase or sale
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of stock by others “in this state.” As so modified, it would follow in Diamond Multimedia's view
that section 25500 provides a remedy only to those persons who purchase or sell affected stock
in California.

Diamond Multimedia suggests that this proposed construction of sections 25400 and 25500 would
further the legislative intent that the law protect California domiciliaries-even those who purchase
stock outside California-inasmuch as section 25008 deems out-of-state purchases by California
domiciliaries to be made in this state. That is true only if the stock is delivered to the purchaser in
California, however. (§ 25008, subd. (a).) Thus a resident of California who purchased Diamond
Multimedia stock in Nevada during the class period might have no recourse under the Corporate
Securities Law, while a Nevada domiciliary could seek relief under the law if he or she used the
services of a California broker to complete the purchase in California.

Moreover, the language of sections 25400 and 25500 is not susceptible to this transposition of
the phrase “in this state” in the manner suggested by petitioners. As plaintiffs note, even were we
to transpose the “in this state” limitation in section 25400 as suggested by defendants, engaging
in any of the conduct described in subdivisions (a), (b), and (d) of section 25400 for the purpose
of inducing the purchase or sale of stock in California would still constitute a violation of that
section regardless of whether any stock was sold or of the location at which other persons actually
purchased or sold the stock. Reading section 25400 as suggested by defendants would not preclude
suit under section 25500 by persons who purchased affected stock outside of California because
section 25500 creates liability for any willful violation of section 25400 to “any’ person who buys
or sells stock at the artificially inflated or deflated price.

Only if one accepts defendants' additional thesis that because violation of section 25400 requires
intent to induce a sale or purchase of stock in California and section 25400 is intended to protect
only persons who purchase or sell stock in California, could we conclude that only those persons
may exercise the section 25500 remedy. Section 25500 would thus incorporate the “in this state”
restriction petitioners read into subdivision (d) of section 25400. Acceptance of this theory would
necessitate not only transposing the “in this state” restriction from the introductory sentence which
refers to the conduct proscribed by section 25400, but also ignoring the *1050 section 25500
creation of liability to “any person” who purchases or sells affected stock.

Were we to read section 25400 as suggested by defendants, we would have to assume that the
Legislature did not intend the Commissioner of Corporations, who also has power to enforce
section 25400 (see § 25530 et seq.), to enjoin manipulative conduct by California licensed
stockbrokers and dealers whose intent is to affect the national market in a stock or to enjoin such
conduct before any transactions in the stock are affected by the conduct.
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We would also have to overlook the impact of that reading on criminal prosecution for violation
of section 25400. The legislative intent that subdivisions (a), (b), and (d) of section 25400 define
conduct that is unlawful “in this state” and that violation of those subdivisions occurs regardless of
whether a third party California transaction results is reflected in section 25540, subdivision (b).
That section provides felony criminal penalties for “[a]ny person who willfully violates Section
25400, 25401, or 25402.” If intent to induce a purchase or sale of stock in this state and a transaction
in this state were elements of the violation, criminal prosecution of a person who sought to
influence the price of stock on a national exchange would not be possible. The statute does not
impose the limitations petitioners suggest. The conduct proscribed in subdivisions (a), (b), and (d)
of section 25400 is criminal if, in California, the defendant acted with the intent to induce any
purchase or sale of stock regardless of whether it results in a third party purchase or sale of an
affected stock.

In short, in subdivisions (a), (b), and (d) of section 25400 the Legislature made acts of market
manipulation in California a felony. It did not make them so only if the defendant intended to affect
only the market for stocks in California or only if California stock transactions resulted. Assuming,
arguendo, that a stock transaction in California is an element of a violation of subdivisions (c¢) and
(e) of section 25400, as the Legislature has provided that it is unlawful “in this state” to induce a
purchase or sale by means of tips about potential market operations, there would still be liability
to buyers in other states.

Subdivisions (c) and (e) of section 25400 make it unlawful “to induce the purchase or sale” of a
stock by circulating tipster sheets. Section 25008 provides, inter alia, that a sale of a security is
made in California when the offer to sell is made “in this state” or an offer to buy is accepted in
California. (§ 25008, subd. (a).) An offer to sell is made “in this state” if the offer originates from
California. (§ 25008, subd. (b).) Thus, a sale occurs “in this state” even if the purchaser is in, and
communicates acceptance of the *1051 offer to sell from, New York. Thus, while aftermarket
out-of-state purchases and sales might not qualify as purchases and sales induced “in this state,”
a California corporation which offered its shares for sale on a nationwide basis would be liable to
out-of-state purchasers who accepted the offer. This follows because under section 25008, a sale
occurs in California if the offer emanates from this state. The purchaser, who has a right to sue
under section 25500, may be in another state. Petitioners' argument that section 25400 does not
apply to interstate transactions thus fails.

Asnoted above, resort to section 25008, which defines “in this state” for the purpose of determining
when a stock transaction takes place in California, does not aid Diamond Multimedia's argument.
(3) To the extent that section 25400 prohibits stock transactions for market manipulation purposes
in subdivisions (a) and (b), section 25008 applies to establish whether that conduct occurred in
California. The definition of “in this state” is not restrictive, however, and does not operate to
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confine liability for violation of section 25400 to intrastate transactions. This is apparent when the
section 25008 definitions are applied to violations of subdivisions (¢) and (e) of section 25400.

These section 25008 definitions, which clearly encompass interstate transactions, necessarily
extend liability for stock transactions induced by conduct made unlawful by subdivisions (c)
and (e) of section 25400 beyond those which occur wholly within California. Under defendants'
reading of section 25400, however, it would be unlawful to engage in that type of manipulative
conduct only if the purchaser was in California, and the section 25500 remedy would be available
only if the stock was purchased by a person in California. That reading of section 25400 would
render the section 25008 definition of sale “in this state” superfluous, as it would deny a remedy
to the purchaser even if the offer to sell had been made in this state.

Inasmuch as section 25008 does apply in determining when “in this state” a defendant “induce][s]
a sale of stock” by circulation of a tipster sheet, a violation may occur when the stock is purchased
by a person in New York and the person in New York has a remedy under section 25500. There
is no reason to believe that the Legislature intended to deny to an out-of-state purchaser a remedy
for market manipulation in violation of subdivision (d) of section 25400 that it has provided to the
same purchaser for violation of subdivisions (c) and (e) of that statute.

Nor is it surprising that in section 25008 the Legislature did not define when a false or misleading
statement is made “in this state” for purposes of subdivision (d) of section 25400. Subdivision (d)
does not prohibit stock transactions and thus the definitions of section 25008 are not implicated.
*1052 Section 25400, subdivision (d) prohibits false or misleading statements or omissions when
made for the purpose of manipulating the market for a stock. There is no need to provide a
definition for “in this state” in that context. Unlike a stock transaction, in which the buyer and seller
or offeree and offeror may be in different states, there is no difficulty in determining if the unlawful
statement or omission in violation of subdivision (d) of section 25400 is made in this state and
justifies assertion of jurisdiction over the violator. If the statement is made by a person in California
or is willfully disseminated in California, it is made “in this state.” Thus, while we recognize that
the Legislature did not provide an alternative definition of “in this state” for subdivision (d) of
section 25400, there was no need for it to do so.

The introductory clause of section 25400 prohibits commission of manipulative acts in

California. '* Tt does not say in subdivision (d) that it is (1) unlawful in California to engage in
market manipulation (2) with the intent to induce a purchase or sale of stock in California (3) if a
purchase or sale of the stock in California is affected by the manipulative conduct.

14 Transposition of “in this state” to each of the subdivisions of section 25400 would create

additional anomalies that would be inconsistent with the purpose of the prohibition of market
manipulation. A person attempting to affect the market in a stock to induce a purchase or
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sale in California could simply enter buy or sell orders, or engage in the sale and/or purchase
of the stock outside California and thereby escape liability under subdivisions (a), (b), and
(c) of section 25400.

This court is not free to insert as elements of a section 25400 violation a requirement that the
defendant intend to induce a sale in California or, insofar as subdivisions (a), (b), and (d) are
concerned, that there actually be an affected third party transaction in stock, nor is it free to impose
limits on civil liability that do not exist for criminal liability under the same statute.

Section 25400 says and implies nothing about the person or persons who may enforce section
25400 or obtain relief for violation of section 25400. That subject is covered in section 25500
et seq. Insofar as this action is concerned, section 25500 applies, creating civil liability for the
violation of section 25400 and making relief available to “any person.” Section 25500 provides:
“Any person who willfully participates in any act or transaction in violation of Section 25400
shall be liable to any other person who purchases or sells any security at a price which was
affected by such act or transaction for the damages sustained by the latter as a result of such act
or transaction....” (Italics added.)

Section 25500 does not limit a violator's liability to persons who purchase or sell stock in
California. “Any” person affected by acts of market manipulation which take place in California
may recover damages from the violator. ¥*1053 Moreover, section 25500 is not the only provision
of the law creating civil liability for violation of section 25400. In subdivision (b) of section 25530,
the Corporate Securities Law of 1968 expressly permits the Commissioner of Corporations to seek
relief on behalf of investors, and, like section 25500, section 25530, subdivision (b) contains no
language limiting “investors” to California investors. It provides: “If the commissioner determines
itis in the public interest, the commissioner may include in any action authorized by subdivision (a)
[for injunctive relief] a claim for ancillary relief, including but not limited to, a claim for restitution
or disgorgement or damages on behalf of the persons injured by the act or practice constituting the
subject matter of the action, and the court shall have jurisdiction to award additional relief.” (/bid.,
italics added.)

Comparison of section 25400 with other parts of the Corporate Securities Law leads to the same
conclusion. When the Legislature intended that a purchase or sale of a stock must occur in
California if the buyer or seller is to be subject to civil, criminal, or administrative penalties, it
said so without the necessity of transposing the “in this state” proviso as Diamond Multimedia
suggests we do in section 25400. Thus, section 25402 provides that it is unlawful for an issuer
or insider “to purchase or sell any security of the issuer in this state at a time when he knows
material information about the issuer gained from such relationship which would significantly
affect the market price of that security and which is not generally available to the public ....” (Italics
added.) There the Legislature did not, as it did in section 25400, provide that “it is unlawful ... in
this state” to use insider information in the purchase or sale of stock. Similarly, in section 25401
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the Legislature expressly limited the scope of the prohibition of false or misleading statements
in an offer to buy or sell. That section makes it “unlawful for any person to offer or sell a
security in this state or buy or offer to buy a security in this state by means of any written or oral
communication which includes an untrue statement ....” (/bid., italics added.) In sections 25110
and 25130, the Legislature again made it unlawful to offer or sell an unqualified security “in
this state.” In short, the various provisions of the Corporate Securities Law are quite specific in

describing those unlawful practices in which a purchase or sale must occur in California. 5 In
those sections, the Corporate Securities Law regulates securities transactions in California. Section
25400, by contrast, does not regulate third party securities transactions. Its focus is the prevention
of manipulation of the market price of securities. The only transactions section 25400 regulates
are manipulative transactions in California. The price of most stock is established *1054 on a
national market. For that reason section 25400 is not concerned with whether the third party sale
or purchase of a stock affected by such manipulation takes place in California and does not limit
the right to recover for damage caused by market manipulation to persons who buy or sell stock
in California.

15 Even there, however, by virtue of section 25008, interstate transactions may be made “in

this state.”

As plaintiffs note, had the drafters and the Legislature intended to restrict in every case the civil
liability of persons who engage in practices made unlawful by section 25400, they could easily
have done so in section 25500 by inserting the “in this state” limitation in that section. It would
then have read: “Any person who willfully participates in any act or transaction in violation of
Section 25400 shall be liable to any other person who purchases or sells any security in this state
at a price which was affected by such action or transaction ....”” (4) The drafters and the Legislature
did not do so, however, and it is not our function to insert language omitted by the Legislature.
(Manufacturers Life Ins. Co. v. Superior Court (1995) 10 Cal.4th 257, 274 [41 Cal.Rptr.2d 220,
895 P.2d 56].)

A conclusion that the Corporate Securities Law is directed only to intrastate transactions would
be inconsistent with section 25008, which establishes the criteria by which to determine if offers
to sell, sales, offers to purchase, and purchases are made in California. Section 25008 clearly
contemplates interstate transactions. Under section 25008, “(a) [a]n offer or sale of a security is
made in this state when an offer to sell is made in this state, or an offer to buy is accepted in this
state .... [] (b) [a]n offer to sell or buy is made in this state when the offer either originates from
this state or is directed by the offeror to this state and received at the place to which it is directed.
An offer to buy or to sell is accepted in this state when acceptance is communicated to the offeror
in this state; and acceptance is communicated to the offeror in this state when the offeree directs
it to the offeror in this state ....” These definitions bring interstate transactions within the scope of
California regulation, and section 25500 provides for service of process on out-of-state defendants.
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Defendants argue nonetheless that this court should consider the legislative purpose in enacting
the Corporate Securities Law-that of regulating securities in the intrastate market not reached
by federal securities regulation. We have no doubt that this was the intent of the drafters of the
Corporate Securities Law and, presumably, the Legislature. It does not follow, however, that the
civil remedies created by section 25500 are available only to persons who bought or sold securities
in California. It is apparent that extending those remedies to any person affected by the proscribed
forms of manipulative conduct has a far greater deterrent impact than limiting a defendant's
exposure to civil liability for in-state transactions *1055 would have done. Thus we have no
reason to infer that the omission in section 25500 of any territorial limitation was inadvertent
or that the Legislature anticipated that, by proscribing manipulative conduct occurring only “in
this state” in section 25400, the Legislature anticipated that section 25500 would be construed as
permitting civil recovery only if a purchase or sale of stock affected by the proscribed conduct
occurred “in this state.” The language of sections 25400 and 25500 does not lend itself to the
construction urged by defendants.

Defendants ask that we consider not only the context in which the Corporate Securities Law was
enacted, but also available legislative history in the form of comments made by the committee
appointed by then Commissioner of Corporations Harold R. Volk, which drafted the law when the
law was submitted to the Legislature, and by Commissioner Volk and Professor Harold Marsh,
Jr., the reporter of that committee, in their treatise, Practice Under the California Corporate
Securities Law of 1968 (1969). We decline the invitation. (5) Only when the language of a statute
1s susceptible to more than one reasonable construction is it appropriate to turn to extrinsic aids,
including the legislative history of the measure, to ascertain its meaning. (Granberry v. Islay
Investments (1995) 9 Cal.4th 738, 744 [38 Cal.Rptr.2d 650, 889 P.2d 970].)

We note, however, the materials cited by defendants are not inconsistent with our conclusion
that the civil remedies of section 25500 are not limited in the manner suggested by Diamond
Multimedia. The drafters' comments confirm that the purpose of the Corporate Securities Law is
to give greater protection to California residents than that available under the prior law or federal
law, but they do not suggest that the law was not intended to protect all persons affected by market
manipulation that occurs in California.

The drafting committee was appointed by Commissioner of Corporations Volk to review the then
applicable 1917 Corporate Securities Law to determine if it gave sufficient protection to investors,
was unduly burdensome on legitimate businessmen, and consider if the 1917 law was generally
adequate to the regulatory problems in the 1967 securities market. (Volk, Preface to Proposed
Corporate Securities Law of 1968 (Oct. 20, 1967); Drafting Com., Introduction to Proposed
Corporate Securities Law of 1968 (hereafter Drafting Committee Report).) Diamond Multimedia
relies on the final sentence of a paragraph of the introduction to support its argument that the
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intent of the drafters was to regulate only intrastate stock transactions: “There has long been a
need in California to clearly define what acts constitute a violation of our securities law. The
fraudulent and prohibited practices enumerated in Part 5 are modeled upon existing Federal laws,
both statutory and common law, which are applicable to all interstate securities transactions. The
latter *1056 constitute by far the bulk of the securities market in California. The effort here is
to more clearly define the acts which are malum prohibitum and to apply the prohibitions to the
intrastate securities market which is the greater state regulatory problem when compared to the
interstate market.” (Drafting Com. Rep., supra, at p. iii, italics added.)

This statement is not inconsistent with a conclusion that the civil remedies of section 25500 are
available to both in-state and out-of-state purchasers and sellers affected by market manipulation
occurring in California. Section 25400 defines those practices which are prohibited in California.
Extending civil remedies for violating those provisions to all affected purchases is fully consistent
with a purpose of applying the prohibitions themselves to intra-state conduct.

When describing section 25400 specifically, Marsh and Volk note that unlike liability under
sections 25401 and 25501, under which a violator is liable only to persons with whom he or she
deals, under section 25500 “the defendant may be liable to any person trading in the market for
any length of time that the market price may have been affected by his misstatement. In view of
this potentially enormous and virtually unlimited liability, the intent of the defendant to affect the
market by inducing the purchase or sale of the security by others was a necessary qualification
of the defendant's liability.” (1 Marsh & Volk, Practice Under the Cal. Securities Laws (1998) §
14.05[2][e], p. 14-50, italics added (Marsh & Volk).) In the same discussion the authors explain
why the plaintiff must establish fault as an element of a cause of action under subdivision (d)
of section 25400. “[I]t is not an unreasonable requirement for holding a defendant liable for
everyone's trading losses in the market for an indefinite period of time to insist that the plaintiff
prove that the defendant did something wrong.” (Marsh & Volk, supra, § 14.05[2][e], p. 14-50,
italics added.) This explanation of the drafters' intent is inconsistent with a conclusion that a section
25400 violator must intend to induce a purchase or sale “in this state.” And in their paragraph
on “Persons Entitled to Recover,” the authors note that, while sections 25501 and 25502 under
which privity of contract between the defendant and plaintiff, under section 25500 the defendant
who violates section 25400 is liable to “any other person” whose trade is affected by the unlawful
conduct of the defendant. (Marsh & Volk, supra, § 14.05[5], p. 14-53.) Again there is no suggestion

that only persons who bought or sold stock in California may seek relief under section 25500 for

a section 25400 violation. '°

16 Walter G. Olson, vice-chairman of the drafting committee, wrote shortly after the Corporate

Securities Law become effective: “[L]iability for violation of [section 25400] flows to any
and all persons who purchase or sell a security at a price affected by the act or transaction ....
[T]he potential plaintiffs include everyone who buys or sells the securities affected.” (Olson,
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The California Corporate Securities Law of 1968 (1968) 9 Santa Clara L.Rev. 75, 98, fn.
omitted.)

(2b) The contention that state exercise of jurisdiction over interstate transactions would somehow
be inconsistent with federal law and thus *1057 violate the supremacy clause (U.S. Const., art.
VI, cl. 2) also lacks merit. ( 6) The Securities Exchange Act of 1934 (15 U.S.C. § 78bb(a)) makes
it clear that, except to the extent it has been subsequently modified by the Securities Litigation
Uniform Standards Act of 1998, federal law in this arena supplements, but does not displace state
regulation and remedies. “Congress plainly contemplated the possibility of dual litigation in state
and federal courts relating to securities transactions. See 15 U.S.C. § 78bb(a) (preserving 'all other
rights and remedies that may exist at law or in equity").” (Matsushita Elec. Industrial Co. v. Epstein,
supra, 516 U.S. at p. 383 [116 S.Ct. at p. 882]; see also SEC v. National Securities, Inc. (1969)
393 U.S. 453, 461 [89 S.Ct. 564, 569, 21 L.Ed.2d 668]; Johnson-Bowles v. Division of Securities
(Utah Ct.App. 1992) 829 P.2d 101, cert. den. 843 P.2d 516; E. F. Hutton & Co., Inc. v. Rousseff

(Fla. 1989) 537 S0.2d 978.) '’

17 15 United States Code section 78bb(a): “The rights and remedies provided by this chapter

shall be in addition to any and all other rights and remedies that may exist at law or in
equity; but no person permitted to maintain a suit for damages under the provisions of this
chapter shall recover, through satisfaction of judgment in one or more actions, a total amount
in excess of his actual damages on account of the act complained of. Except as otherwise
specifically provided in this chapter, nothing in this chapter shall affect the jurisdiction of the
securities commission (or any agency or officer performing like functions) of any State over
any security or any person insofar as it does not conflict with the provisions of this chapter
or the rules and regulations thereunder. No State law which prohibits or regulates the making
or promoting of wagering or gaming contracts, or the operation of 'bucket shops' or other
similar or related activities, shall invalidate any put, call, straddle, option, privilege, or other
security, or apply to any activity which is incidental or related to the offer, purchase, sale,
exercise, settlement, or closeout of any such instrument, if such instrument is traded pursuant
to rules and regulations of a self-regulatory organization that are filed with the Commission
pursuant to section 78s(b) of this title.”

(2¢) Neither Diamond Multimedia nor Justice Brown has identified any direct or indirect conflict
between sections 25400/25500 and any provision of the federal securities laws applicable to this
litigation. As noted above (see fn. 12, ante), the Securities Litigation Uniform Standards Act of
1998 has no impact on this case. And, contrary to defendants' suggestion that the complaint in this
action seeks to impose liability on the basis of forward-looking statements that are protected by
federal law under 15 United States Code section 78u-5, plaintiffs allege, inter alia, that petitioners
are liable for market manipulation on the basis of false and misleading statements and omissions,
which statements, under section 25500, were made “willfully.” Subdivision (¢) of 15 United States
Code section 78u-5, the “Safe Harbor” provision, immunizes forward-looking statements only “in
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any private action *1058 arising under this chapter” (id., § 78u-5(c)(1)), i.e., under the Securities
and Exchange Act of 1934. Moreover, assuming, as does Justice Brown, that Congress intended a
wider application of the Safe Harbor provision, the immunity it creates does not insulate forward-
looking statements that omit information about factors that may cause actual results to differ

materially and/or are made with actual knowledge that the statement is false and misleading. 18 The
complaint alleges falsity, omission of such factors, and actual knowledge. ( 7) While the allegation
of actual knowledge may not extend to all of the allegedly false and misleading statements, a
complaint is sufficient and must be upheld if it states a cause of action on any theory. (American
Airlines, Inc. v. County of San Mateo (1996) 12 Cal.4th 1110, 1118 [51 Cal.Rptr.2d 251, 912 P.2d
1198]; Alliance Mortgage Co. v. Rothwell (1995) 10 Cal.4th 1226, 1232 [44 Cal.Rptr.2d 352, 900
P.2d 601].) For that reason, defendants' demurrer was properly overruled.

18 15 United States Code section 78u-5 provides in pertinent part:

“(c) Safe Harbor

“(1) In general

“Except as provided in subsection (b) of this section, in any private action arising under this
chapter that is based on an untrue statement of a material fact or omission of a material fact
necessary to make the statement not misleading, a person referred to in subsection (a) of this
section shall not be liable with respect to any forward-looking statement whether written or
oral, if and to the extent that—

“(A) the forward-looking statement is—

“(1) identified as a forward-looking statement, and is accompanied by meaningful cautionary
statements identifying important factors that could cause actual result to differ materially
from those in the forward-looking statement; or

“(i1) immaterial; or

“(B) the plaintiff fails to prove that the forward-looking statement—

“(1) 1f made by a natural person was made with actual knowledge by that person that the
statement was false or misleading; or

“(i1) if made by a business entity; was—

“(I) made by or with the approval of an executive officer of that entity; and

“(Il) made or approved by such officer with actual knowledge by that officer that the
statement was false or misleading.”

If plaintiffs establish at trial that defendants knew their statements were false and misleading,
imposition of civil liability for violation of subdivision (d) of section 25400 will not conflict with
federal law.

Amicus curiae Adobe Systems Incorporated (Adobe) suggests that the proper focus for construing

sections 25400/25500 is on the latter section. ' It argues that the “in this state” language of section
25400 need not be considered. Instead, we should apply a presumption against extraterritoriality
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*1059 in remedial statutes. Adobe relies on our application of that presumption in North Alaska
Salmon Co. v. Pillsbury (1916) 174 Cal. 1 [162 P. 93], a decision construing the then applicable
workers' compensation law. A worker who entered into a contract with a California corporation for
employment as a fisherman was injured in Alaska. The Industrial Accident Commission awarded
compensation. On the employer's appeal this court annulled the award, holding that the right to
compensation was controlled by the applicable statutes, not the contract, and the statute did not
give the commission jurisdiction to award compensation for out-of-state injuries.

19 Adobe asks that the court take judicial notice of the reply brief filed by plaintiffs' present

counsel in Mirkin v. Wasserman, supra, 5 Cal.3d 1082, in which counsel stated that the
Corporations Code does not address the remedies available to open market purchasers who
claim fraud. While judicial notice is permissible under Evidence Code sections 452 and
459, we deny the request. What counsel argued in another case is irrelevant to the proper
construction of sections 25400/25500.

The court also stated: “Although a state may have the power to legislate concerning the rights
and obligations of its citizens with regard to transactions occurring beyond its boundaries, the
presumption is that it did not intend to give its statutes any extraterritorial effect. The intention to
make the act operative, with respect to occurrences outside the state, will not be declared to exist
unless such intention is clearly expressed or reasonably to be inferred 'from the language of the
act or from its purpose, subject matter or history.'” (North Alaska Salmon Co. v. Pillsbury, supra,
174 Cal. at p. 4.) We found nothing in the Workmen's Compensation, Insurance and Safety Act to
indicate that the compensation provisions of that law were intended to apply to injuries suffered
in other jurisdictions, and also noted that there was strong authority that workers' compensation
statutes are not to be given extraterritorial effect absent an express declaration that do so. On that
basis we held that the commission had exceeded its jurisdiction. (/d. at p. 7.)

As discussed above, however, unlike the injury in North Alaska Salmon Co. v. Pillsbury, supra,
174 Cal. 1, the conduct which gives rise to liability under section 25400 occurs in California.

The presumption applied in North Alaska Salmon to a workers' compensation statute has never
been applied to an injured person's right to recover damages suffered as a result of an unlawful

act or omission committed in California. 2° Civil Code section 3281 provides that “[e]very person
who suffers detriment” from unlawful acts or omissions in California may recover damages from
the person at fault. Product liability actions against *1060 California manufacturers by persons
injured elsewhere by a defective product manufactured in California are a prime example of actions
authorized by Civil Code section 3281. (See, e.g., Stangvik v. Shiley Inc. (1991) 54 Cal.3d 744
[1 Cal.Rptr.2d 556, 819 P.2d 14]; Shiley Inc. v. Superior Court (1992) 4 Cal.App.4th 126 [6
Cal.Rptr.2d 38]; Holmes v. Syntex Laboratories, Inc. (1984) 156 Cal.App.3d 372 [202 Cal.Rptr.
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773].) We see no reason to conclude that the Legislature intended a different result for actions
based on violation of section 25400.

20 Adobe identifies EEOC v. Arabian American Oil Co. (1991) 499 U.S. 244 [111 S.Ct. 1227,

113 L.Ed.2d 274], as an application of the presumption against extraterritoriality on which
it relies. There, however, as in North Alaska Salmon Co. v. Pillsbury, supra, 174 Cal. 1,
the wrongful act as well as the injury occurred in the foreign jurisdiction. As the high court
explained in EEOC v. Arabian American Oil Co., supra, 499 U.S. at page 248 [111 S.Ct.
at pages 1230-1231], the presumption against extraterritoriality serves to prevent clashes
between the laws of the United States and other nations. Sections 25400 and 25500 provide a
remedy for a wrongful act committed in California. There is no potential in this for a “clash”
between California law and that of any other state or of the United States.

The presumption against extraterritoriality is one against an intent to encompass conduct
occurring in a foreign jurisdiction in the prohibitions and remedies of a domestic statute.
(See, e.g., Smith v. United States (1993) 507 U.S. 197,203-204 [113 S.Ct. 1178, 1182-1183,
122 L.Ed.2d 548] [presumption against extraterritorial application of United States law
requires that doubts as to the reach of the Federal Tort Claims Act be resolved against its
encompassing torts committed in Antarctica]; see also 73 Am.Jur.2d (2d ed. 1974) Statutes,
§ 359, p. 492 [absent clearly expressed contrary intent the presumption is that statute is
intended to have no extraterritorial effect, but to apply only in jurisdiction of state or country
enacting it]; Tattis v. Karthans (Miss. 1968) 215 So0.2d 685 [words spoken in North Carolina
not actionable under Mississippi state statute]; Marmon v. Mustang Aviation, Inc. (Tex. 1968)
430 S.W.2d 182 [Texas wrongful death statute does not provide remedy for death occurring
in Colorado accident]; Burns v. Rozen (Fla.Dist.Ct.App. 1967) 201 So0.2d 629 [Florida statute
regulating method of taking fish applied only to territorial waters of state]; Dur-ite Co. v.
Industrial Commission (1946) 394 111. 338 [68 N.E.2d 717] [workers' compensation law does
not encompass persons employed outside State of Illinois].)

Diamond Multimedia argues that four federal decisions support its construction of sections 25400
and 25500. They do not. The first of those cases, In re Victor Technologies Securities Litigation
(N.D.Cal. 1984) 102 F.R.D. 53 (Victor Technologies), actually supports plaintiffs. The decision
does not address section 25400 in disposing of a motion for class certification. The opinion states
only that state law claims, alleging false and misleading statements in a registration statement
and prospectus filed with the Securities and Exchange Commission, were brought under sections
25500 and 25502. After addressing the requirements for class certification of rule 23(a) and (b) of
the Federal Rules of Civil Procedure (28 U.S.C.), the court considered the defendants' argument
that class certification for the state law claim should be denied on the ground that only persons
who purchased stock in California could maintain a cause of action.

The district court rejected the argument, holding: “The jurisdictional prerequisites of a claim filed
under section 25500 are satisfied when offers of securities are made from California to persons
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outside the state, or when acceptance of the offer is directed to a person within California. See
Cal. Corp. Code § 25008(b). See generally Marsh & Volk, Practice under the *1061 California
Securities Laws, § 3.08[1] (1983). [Y] As the offering materials in this action apparently emanated
from Victor's California headquarters, and the buyers' acceptances were apparently directed at a
California entity, it is appropriate to certify a plaintift class for this claim. It should be emphasized,
however, that the class certification for the claims filed under the California Corporations Code
includes only those purchasers of Victor stock who purchased in direct response to the initial March
23 public offering. Those who purchased Victor stock on the open market at some point after the
initial public offering will not be part of the sub-class entitled to proceed under sections 25500
and 25501 of the California Corporations Code. (Of course, if those who purchased later were
California purchasers, they will be entitled to maintain a claim under the California Code.)” (102
F.R.D. at p. 60.)

Victor Technologies thus affirms that out-of-state purchasers may state a claim under section
25500. While it also holds that aftermarket purchasers may not do so unless they purchased their
shares in California, there is no mention of section 25400, no consideration of the language of
that section, and neither analysis or explanation of the conclusion. On that point the decision is
not persuasive authority.

Victor Technologies was followed by Weinberger v. Jackson (N.D.Cal. 1984) 102 F.R.D. 839.
Again the decision disposed of a motion for class certification. Without discussion, the district
court followed Victor Technologies, and certified a nationwide class action which sought relief
under federal law and sections 25400 and 25500, but excluded aftermarket purchasers who did not
purchase their stock in California. Again, there was no discussion or analysis of section 25400.
The district court said only “Aftermarket purchasers not purchasing in California are not part of the

class as to the California Corporations Code claims. See also In re Victor Technologies Securities
Litigation, 102 F.R.D. 53, 60 (N.D. Cal. 1984).” (102 F.R.D. at p. 847.)

In In re Activision Securities Litigation (N.D.Cal. 1985) 621 F.Supp. 415, claims were brought
under federal law and sections 25400/25500, 25401/25501, and 25504/25504.1 for sale of
securities by means of an allegedly misleading registration statement and prospectus. The district
court, again without discussion or analysis, excluded non-California aftermarket purchases from
the class. It said only: “[M]embers of the plaintiff class who purchased Activision stock over-
the-counter after the public offering should not be included in the class for claims filed under the
California Corporations Code unless they purchased the stock in California. Victor Technologies,
102 F.R.D. at 60; Weinberger v. Jackson, [102 FFR.D. 839].” (621 F.Supp. at p. 432.) The court
failed to notice the distinction between *1062 section 25400, which contains no such requirement,
and sections 25401 and 25504, pursuant to which a purchase or sale by means of misleading
communications must be “in this state.”
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Scholes v. Tomlinson (N.D.IIl. 1992) 145 F.R.D. 485, made the same mistake. The Illinois class
representative alleged violations of sections 25110, 25400, subdivision (d), and 25401. Quoting
McFarland v. Memorex (N.D.Cal. 1982) 96 F.R.D. 357, the court stated: “ 'Only purchasers who
can show the requisite contacts with California can satisfy the jurisdictional limitations of Cal.
Corp.Code, Section 25008."' McFarland v. Memorex Corp., 96 FR.D. 357, 364. (N.D.Cal.1982).
'These sections apply only to purchasers who buy a security in California...". McFarland, 96 F.R.D.
at 364.” (145 F.R.D. at p. 493.) In McFarland v. Memorex, supra, 96 F.R.D. 357, the action was
brought under sections 25401/25501, however. There was no section 25400/25500 claim.

Thus, while the federal decisions which have considered nationwide class actions under section
25400 have erroneously excluded aftermarket purchasers, they do recognize the right of out-of-
state purchasers to seek relief under that section. They do not support defendants' contention that
no out-of-state purchasers may bring a section 25400 action.

Diamond Multimedia has cited, and we have found, no decisions in the courts of our sister states in
which actions on behalf of a nationwide class or out-of-state purchasers of securities brought under
state securities laws have been dismissed because plaintiffs did not purchase the securities in the
state. An interstate class action by an out-of-state purchaser of bonds was permitted in Rosenthal
v. Dean Witter Reynolds, Inc. (Colo.Ct.App. 1994) 883 P. 2d 522. There the plaintiffs alleged,
inter alia, fraudulent conduct in connection with the offer and sale of a security in violation of
the Colorado Securities Act (Colo. Rev. Stat. § 11-51-123(3) (1987)). There the court upheld the
right of a Pennsylvania purchaser of bonds issued and offered for sale in Colorado to represent
a nationwide class of purchasers, rejecting a claim that the entire transaction had to occur in
Colorado. In so doing the Colorado court noted that Simms Inv. Co. v. E.F. Hutton & Co. (M.D.N.C.
1988) 699 F.Supp. 543 held that the Colorado securities law and the North Carolina common law of
fraud could apply to a claim that defendants had made misrepresentations and omissions to induce
the plaintiff to participate in a joint venture. The court read Simms as holding that, and agreed
that Colorado law applied if either the offer or the sale took place in Colorado. Quoting Simms,
the Colorado court observed: “Blue Sky laws 'protect legitimate resident issuers by exposing
illegitimate resident issuers to liability, without regard to the markets of the issuer.' *1063 Simms
Investment Co. v. E.F. Hutton & Co., 699 F.Supp. at 545.” (Rosenthal v. Dean Witter Reynolds,
Inc., supra, 883 P.2d at p. 531.) On certiorari, the Colorado Supreme Court affirmed the judgment
of the court of appeals, holding that class certification was proper. Colorado law applied as the
misleading statements in the offer to sell were made in Colorado. It was irrelevant that the purchase
was made through a broker in Pennsylvania. (Rosenthal v. Dean Witter Reynolds, Inc. (Colo. 1995)
908 P.2d 1095, 1104.)

(8) Finally, we reject the claim that permitting out-of-state investors to recover damages under
section 25500 would impose an impermissible burden on interstate commerce. Amici curiae
Securities Industry Association, et al., argue that if section 25400 is construed as regulating out-of-
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state or interstate transactions in securities, the law may violate the commerce clause (U.S. Const.,
art. I, § 8). That argument fails to recognize that section 25400 regulates only manipulative conduct
in California. It does not purport to regulate any “transactions” in securities which occur outside
of this state (cf. Healy v. The Beer Institute (1989) 491 U.S. 324 [109 S.Ct. 2491, 105 L.Ed.2d
275]; Edgar v. MITE Corp. (1982) 457 U.S. 624 [102 S.Ct. 2629, 73 L.Ed.2d 269]) and does not
discriminate against interstate commerce.

Amici curiae fail to explain how permitting persons who purchase or sell stock at a time when
the market price is affected by market manipulation occurring in California to recover damages
from the California malefactor burdens interstate commerce. Indeed, such recovery is allowed
under federal securities law and we are unable to see how permitting recovery under section 25500
for violation of section 25400 imposes any burden on interstate commerce. Quite the opposite.
By affording a remedy to persons who are the victims of manipulative conduct, section 25500
stimulates commerce in corporate stock.

Even were there some indirect burden on interstate commerce, that burden would not be
constitutionally impermissible. While petitioners and several amici curiae argue that California
has no legitimate interest in protecting out-of-state investors, it has a clear and substantial interest
in preventing fraudulent practices in this state which may have an effect both in California and
throughout the country. That is the purpose of section 25400. While substantial criminal penalties
are available, the Legislature might reasonably conclude that imposing civil liability for all trading
losses occasioned by proscribed manipulative conduct will be a substantial deterrent to violation.
Even assuming arguendo that California had no interest in protecting investors in other states, the
Legislature may reasonably conclude that California does have a legitimate interest in discouraging
unlawful conduct that has a potential to harm California investors as well as persons in other states.
(See *1064 also Hurtado v. Superior Court (1974) 11 Cal.3d 574, 583 [114 Cal.Rptr. 106, 522
P.2d 666] [Purpose of wrongful death statute creating remedy for nonresidents as well as residents
is to deter conduct that wrongfully takes life in this state.].) Extending the civil liability remedy
to all investors serves that purpose.

It is true a state may not claim that its interest in protecting nonresident shareholders offsets a
burden the state law imposes on interstate commerce. (See Edgar v. MITE Corp., supra, 457
U.S. at p. 644 [102 S.Ct. at pp. 2641-2642].) As noted earlier, however, section 25400 does not
regulate stock transactions in other states and section 25500 does not penalize or discourage such
transactions. Section 25400 may discourage fraudulent inducement of those transactions, but any
indirect burden that places on out-of-state sales is clearly offset by the state interest in preventing
fraud and protecting the integrity of the capital market for all investors.

California also has a legitimate and compelling interest in preserving a business climate free of
fraud and deceptive practices. California business depends on a national investment market to
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support our industry. The California remedy for market manipulation helps to ensure that the flow

of out-of-state capital necessary to the growth of California business will continue. 2l The Court of
Appeal rejected a claim similar to that of petitioners and recognized the importance of extending
state-created remedies to out-of-state parties harmed by wrongful conduct occurring in California
in Clothesrigger, Inc. v. G.TE. Corp. (1987) 191 Cal.App.3d 605 [236 Cal.Rptr. 605]. There the
plaintiff sought damages for fraud, negligent misrepresentation and unfair business practices in the
charges made by defendant for long distance telephone calls. The trial court denied certification
of a nationwide class on the ground that a nationwide class was not suitable as California had
no interest in providing greater protection to residents of other states than that provided by their
home states. The Court of Appeal reversed that order, noting that defendant had identified no
interest of any other state that might *1065 be affected by extending California's law to the injured
nonresidents, and recognizing that “California may have an important interest in applying its law
to punish and deter the alleged wrongful conduct.” (/d. at p. 615.)

21 This point is emphasized by amici curiae the International Brotherhood of Teamsters and the

Service Employees International Union, which note that Taft-Hartley pension plans, public
pension plans, and company-sponsored stock investment plans have collectively invested
over $500 billion in securities. They assert that protection of this nationwide group of
investors is effective only if the Corporate Securities Law provides remedies to investors
both within and outside California. Amicus curiae National Council of Senior Citizens
states that the investment of public and private pensions had reached $1.3 trillion by 1992.
They note that even California residents would suffer losses from market manipulation
for which they would have no remedy under section 25500 if their pension plan made
its investments in other states. This concern is echoed by two such pension plans, amici
curiae Missouri State Employees' Retirement System and Pennsylvania State Employees'
Retirement System, which state that they regularly invest substantial sums in securities of
California corporations.

(2d) We conclude for all of these reasons that out-of-state purchasers and sellers of securities whose
price has been affected by the unlawful market manipulation proscribed by section 25400 may
avail themselves of the remedy afforded by section 25500. The remedy is not limited to transactions
made in California. The trial court properly overruled petitioners' demurrer.

IV. Disposition
The order of the Court of Appeal summarily denying the petition for writ of mandate is affirmed.

George, C. J., Mosk, J., and Kennard, J., and Werdegar, J., concurred.
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BROWN, J.,

Dissenting.-

I
Plaintiffs contend that both the language and legislative history of California's Corporate Securities

Law of 1968 (Corp. Code, § 25000 et seq.)1 demonstrate “a clear ... intent” that the Act apply
“to interstate as well as intrastate transactions.” But that construction is belied by the text of the
Act itself, by statements of its principal drafter, by commentators and securities litigation practice,
and by court decisions. According to these interpretations, spanning more than 30 years, the Act
was never intended to have an extraterritorial effect. Instead, it was drafted and enacted in the
expectation that it would supplement the federal securities acts, statutes that apply to and regulate
a truly nationwide securities market. That was the view of the Act and its role from the outset.
In a letter dated April 19, 1968, to Senator Randolph Collier, a member of the California Senate
Committee on Finance, Harold Marsh, Jr., a corporate law professor and the reporter for the
committee of experts appointed to draft what became the Act, wrote that in drafting the legislation,
the committee “tried to reach a balanced judgment as to how far it was possible for California to
go in asserting jurisdiction over ... predominately foreign transactions and, as a matter of policy,
how far it should attempt to go.” (Harold Marsh, Jr., Letter to Sen. Randolph Collier re Assem. Bill
No. 1 (1968 Reg. Sess.) Apr. 19, 1968, p. 5.) The committee *1066 sought “to give the greatest
possible protection to California investors and at the same time to recognize that California cannot
rule the United States.” (Ibid., italics added.)

I References to the Act are to the Corporate Securities Law of 1968.

Professor Marsh's view of the Act's strictly intrastate application has been the almost unanimous
consensus for more than a quarter-century. Because of the widely shared assumption that
California's Blue Sky statute did not apply to out-of-state transactions, there simply was no
litigation seeking to apply it extraterritorially. It was not until after Congress passed the Private
Securities Litigation Reform Act of 1995, Public Law No. 104-67 (Dec. 22, 1995) 109 Statutes
737 (1995 U.S. Code Cong. & Admin. News, No. 1) (the Reform Act), legislation intended by its
sponsors to put a stop to what the Senate report called “frivolous 'strike' suits alleging violations of
the Federal securities laws in the hope that defendants will quickly settle to avoid the expense of
litigation” (1995 U.S. Code Cong. & Admin. News, No. 2, at pp. 679, 683, reproducing Sen.Rep.
No. 104-98 on Pub.L. No. 104-67 (June 19, 1995) (the Reform Act Report)) that serious, concerted
efforts were mounted by the securities plaintiffs class action bar to widen the territorial scope of
the California Blue Sky statute.
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Before this litigation—founded on a revisionist history of the Act's purpose and scope—efforts
were concentrated on enlarging the California statute by amendment. The ill-fated Proposition
211, rejected by California voters at the November 1996 election by a 3-to-1 margin, would
have added Corporations Code section 25400.1 to the Act, containing almost identical language
to existing section 25400, subdivision (d), but removing the limiting words “in this state.” (See
Ballot Pamp., Prop. 211: Text of Proposed Law, Gen. Elec. (Nov. 5, 1996) § 3, p. 95.) If, as the

majority now assumes, existing Corporations Code section 25400 et seq. 2 has always authorized
nationwide blue sky suits, why was the initiative provision needed? Of course, today's decision
makes the defeat at the polls inconsequential. The court now magnanimously flings open the
doors the voters emphatically closed. Indeed, the court insists on welcoming these actions despite
Congress's repeated attempts to curtail them.

2 All statutory references are to the Corporations Code unless otherwise stated.

II

On November 3, 1998, the President signed into law the Securities Litigation Uniform Standards
Act of 1998 (Sen. No. 1260, 105th Cong., 2d Sess. (1998) (the Uniform Standards Act)). Among
other effects, the Uniform Standards Act expressly preempts state blue sky laws, like California's
*1067 Act, and “makes Federal court the exclusive venue for most securities class action
lawsuits.” (Joint Explanatory Statement of the Com. of Conf., Uniform Standards Act of 1998,
144 Cong. Rec. H10,774 (daily ed. Oct. 13, 1998).) The joint statement goes on to describe the
Uniform Standards Act as intended “to prevent plaintiffs from seeking to evade the protections
that Federal law provides against abusive [securities class action] litigation by filing suit in State,
rather than in Federal, court” and to “protect the interests of shareholders and employees of public
companies that are the target of meritless 'strike' suits.” (/bid.)

As the majority points out, the Uniform Standards Act does not apply retroactively. (See maj.
opn., ante, at p. 1046, fn. 12.) That does not end the preemption inquiry, however. Given the
several actual, irresolvable conflicts between the Reform Act and California's Blue Sky Law, the
federal statute itself impliedly preempts the state law on which this suit rests. The reason is as well
established as it is simple—California's Act, as the court now interprets it, “ '[stands] as an obstacle
to the accomplishment and execution of the full purposes and objectives of Congress.' ” (Barnett
Bank of Marion Cty., N.A. v. Nelson (1996) 517 U.S. 25, 31 [116 S.Ct. 1103, 1108, 134 L.Ed.2d
237] (Barnett Bank), quoting Hines v. Davidowitz (1941) 312 U.S. 52, 67 [61 S.Ct. 399, 404, 85
L.Ed. 581]; see also Freightliner Corp. v. Myrick (1995) 514 U.S. 280, 287 [115 S.Ct. 1483, 1487,
131 L.Ed.2d 385] [“a federal statute implicitly overrides state law ... when state law is in actual
conflict with federal law”]; Florida Avocado Growers v. Paul (1963) 373 U.S. 132, 141 [83 S.Ct.
1210, 1216-1217, 10 L.Ed.2d 248].)
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It is a bedrock proposition of supremacy clause jurisprudence that where federal and state laws
are in “irreconcilable conflict,” state law must give way. (Rice v. Norman Williams Co. (1982) 458
U.S. 654, 659 [102 S.Ct. 3294, 3298-3299, 73 L.Ed.2d 1042].) That much was established early
on by Chief Justice Marshall's opinion in Gibbons v. Ogden (1824) 22 U.S. (9 Wheat.) 1, 210-211
[6 L.Ed. 23, 73] (The supremacy clause applies “to such acts of the state legislatures as ... interfere
with, or are contrary to, the laws of congress .... [I]n every such case, the act of congress ... is
supreme; and the law of the state ... must yield to it.” [Italics added.]). That is plainly the case here.

Recent decisions by several state appellate courts applying these established “implied conflict
preemption” principles in analogous securities fraud class action cases strongly suggest (if they
do not establish unequivocally) that this suit, too, is in “direct and irreconcilable conflict” with
the federal Reform Act. It is thus preempted. In *1068 Guice v. Charles Schwab & Co., Inc.
(1996) 89 N.Y.2d 31 [651 N.Y.S.2d 352, 674 N.E.2d 282], certiorari denied 117 S.Ct. 1250 [137
L.Ed.2d 331] (Guice), retail securities customers of two nationwide discount stock brokerage firms
sought national class action monetary and injunctive relief, claiming that the failure of defendant
brokers to disclose the acceptance of “payments for order flow” from wholesale securities dealers
for routing customer orders to them breached defendants' fiduciary obligation under New York's
common law of agency of “full and frank disclosure” to plaintiffs. (89 N.Y.2d at p. 38 [674 N.E.2d
at p. 285].)

Relying on Barnett Bank, supra, 517 U.S. 25 [116 S.Ct. 1103], the latest in a long line of Supreme
Court implied preemption decisions, the New York Court of Appeals held the claims of the
plaintiff class were preempted by the 1975 amendments to the Securities Exchange Act and the
implementing Securities Exchange Commission (SEC) regulations. (Guice, supra, 89 N.Y.2d at p.
39 [674 N.E.2d at p. 285].) The amendments, the New York high court reasoned, “were intended
to give the SEC the power administratively to develop a 'coherent and rational regulatory structure
to correspond to and to police effectively the new national [securities] market system [citation]."”
(Id. at pp. 45-46 [674 N.E.2d at p. 289].) If the courts of each of the 50 states were permitted “to
impose civil liability on national securities brokerage firms ... for failure to meet more stringent
common-law agency standards of disclosure of receipt of order flow payments (rather than the
Federally mandated uniform specific disclosure ...)[,] the congressional purpose of enabling the
SEC to develop and police [a] 'coherent regulatory structure' for a national market system” would
be defeated. (/d. at p. 46 [674 N.E.2d at p. 289].)

The Guice decision does not stand alone. Fully a half-dozen opinions by appellate courts across
the country have reached the identical conclusion. (See Dahl v. Charles Schwab & Co., Inc.
(Minn. 1996) 545 N.W.2d 918, 925 (Dahl), cert. den. 519 U.S. 866 [117 S.Ct. 176, 136 L.Ed.2d
116] [reasoning that compliance with state laws might lead to an end to the practice of order
flow payments, thus conflicting with federal law permitting it; state law preempted]; Eirman v.
Olde Discount Corp. (Fla.Dist.Ct.App. 1997) 697 So.2d 865 [adopting rationale of Guice and
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Dahl]; Orman v. Charles Schwab & Co., Inc. (1997) 179 111.2d 282 [227 Ill.Dec. 927, 688 N.E.2d
620], cert. den. _ U.S.  [118 S.Ct. 1518, 140 L.Ed.2d 670] [maintenance of state claims by
plaintiff class would obstruct the national market system Congress intended to foster; state law
preempted]; McKey v. Charles Schwab & Co. (1998) 67 Cal.App.4th 731 [79 Cal.Rptr.2d 213]
(McKey) [collecting the cases nationally and adopting the rationale of Guice and Dahl].) To our
knowledge, the only contrary authority consists of two federal district court decisions, one of which
is unreported. (See Gilman v. Wheat, First Securities, *1069 Inc. (D.Md. 1995) 896 F.Supp. 507;
Thomas v. Charles Schwab & Co., Inc. (W.D.La., July 12, 1995, No. 95-0307) 1995 WL 626522;
cf. McKey, supra, at pp. 740-741.)

Many of the factors that determined the result in the Guice and Dahl cases are present in this case.
It is clear from the legislative history of the Reform Act (see Reform Act Report, supra, at pp.
683-703) that Congress was motivated by what the Senate report called “frivolous 'strike' suits
alleging violations of the Federal securities laws in the hope that defendants will quickly settle to
avoid the expense of litigation. These suits, which unnecessarily increase the cost of raising capital
and chill corporate disclosure, are often based on nothing more than a company's announcement
of' bad news, not evidence of fraud.” (/d. at p. 683.) Virtually the entire thrust of the Reform Act is
directed at inhibiting such “strike” shareholder litigation, which typically takes the form of fraud-
based class action suits brought under SEC rule 10(b)-5 (17 C.F.R. § 240.10b-5 (1998)).

The Reform Act adopts a number of measures intended by Congress to remove incentives
to shareholder participation in what the Reform Act's managers called class action litigation
“abuses.” (Reform Act Report, supra, at p. 683.) These include a “safe harbor” or circumscribed
immunity from liability provision for “forward-looking statements” or forecasts by issuers if
prescribed conditions are met (Reform Act Report, supra, § 102(a)); a mandatory stay of discovery
in federal court litigation while a motion to dismiss is pending; enhanced pleading standards that
require fact-specific recitals of allegations supporting fraud claims; a “lead plaintiff” provision
designed to put shareholders, rather than class counsel, in charge of securities class action
litigation; and a system of proportionate, rather than joint and several, liability for defendants not
shown to have committed fraud knowingly. (/d., § 101(b).)

Consider only one of the several possible conflicts with the California securities statute these
provisions might produce: If, on the one hand, the federal Reform Act limits the liability of
securities issuers for “forward looking” forecasts when the conditions prescribed by the “safe
harbor” requirements (15 U.S.C. § 78u-5 of the Securities Exchange Act of 1934) are present
and, on the other hand, California's Blue Sky Law imposes an unqualified liability on securities
issuers for such forecasts, the two provisions cannot be reconciled. Because it is impossible for
those subject to the California statute and the Reform Act to comply with both, the state statute
must give way.
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Indeed, not a single provision of the Reform Act has a counterpart in California's Act. That fact
probably accounts for the “migration,” in the *1070 wake of passage of the Reform Act, of
securities fraud class action litigation from the federal courts, historically the overwhelmingly
preferred venue, to the suddenly more hospitable state courts and state blue sky statutes. An
analysis prepared by Stanford Law School's Securities Litigation Law Project found that although
the aggregate number of securities fraud class action lawsuits remained relatively static following
enactment of the Reform Act, that statistic masks an underlying and significant change—a
sharp increase in securities fraud class action litigation brought under state blue sky laws,
and a corresponding diminution in comparable federal court SEC-based litigation. (Grundfest
& Perino, Securities Litigation Reform: The First Year's Experience (Feb. 27, 1997) < http://
securities.stanford.edu/report/pslra_ yrl/index.html> [visited Jan. 5, 1999] (Grundfest & Perino).)

According to the authors of the Stanford study, the migratory trend from federal to state courts
is driven by efforts of the plaintiffs' securities class action bar to evade the litigation hurdles the
Reform Act placed in the path of such suits. The evidence presented, the study's authors concluded,
“suggests that the level of class action securities fraud litigation has declined by about a third in
federal courts, but that there has been an almost equal increase in the level of state court activity,
largely as a result of the 'substitution effect' whereby plaintiffs resort to state court to avoid the new,
more stringent requirements of federal cases.” (Grundfest & Perino, supra, at pt. XI, Conclusions
and Policy Issues.)

Under California law, nothing comparable to the provisions of the Reform Act—intended both
to make abusive securities strike litigation more difficult to mount and sustain, and to further
the declared congressional policy of a national securities market—would apply to class action
securities fraud suits filed in our courts. Blue sky suits can thus continue to be financed and
controlled by the same handful of class counsel whose “appearance ratio” has climbed significantly
since passage of the Reform Act. (Grundfest & Perino, supra, at pt. VII, Appearance Ratio of
Plaintiff Law Firms.) The Reform Act's mandatory freeze on discovery imposed by the Uniform
Standards Act would not apply to state blue sky suits either. Indeed, class counsel's use of state
blue sky statutes as a device to evade the Reform Act's provisions has already been documented.
Observers point to the increasingly common practice of filing parallel securities fraud class action
suits—one in state court, another in federal court—as a means of evading the Reform Act's
mandatory discovery stay. (See, e.g., Grundfest & Perino, supra, at pt. XI, Conclusions and
Policy Issues [“There has also been an increase in parallel litigation between state and federal
courts in an apparent effort to avoid the federal discovery stay or other provisions of the Reform
Act.’].) *1071 Just that kind of whipsaw evasion was apparently attempted in this case. (See
In re Diamond Multimedia Systems, Inc. Securities Litigation (N.D.Cal., Oct. 14, 1997, No.
C-96-2644-SBA) 1997 WL 773733.) The same conflict would seem to hold true for the Reform
Act's enhanced, fact-specific pleading requirements and proportionate liability standard.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997245441&pubNum=0000999&originatingDoc=I73ce4f43fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997245441&pubNum=0000999&originatingDoc=I73ce4f43fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



Diamond Multimedia Systems, Inc. v. Superior Court, 19 Cal.4th 1036 (1999)
968 P.2d 539, 80 Cal.Rptr.2d 828, 99 Cal. Daily Op. Serv. 84

Although inferential, the conclusion is inescapable: if state courts resolutely ignore implied
preemption principles, the effect of Congress's passage of the Reform Act will be to offer securities
plaintiffs and their class counsel a “safe harbor” from which to evade the effects of the Reform Act.
And that is exactly what has happened. Congress is now aware of the trend toward circumventing
the Reform Act's impediments to securities class action litigation by migrating to state courts as the
forum of choice. Indeed, Congress has acted with unusual speed to pass legislation precluding state
court forum-shopping by securities class action counsel. The Uniform Standards Act expressly
preempts state laws in conflict with the standards prescribed by the Reform Act.

The effect of the uniform standards legislation, however, is itself “forward looking.” The question
thus becomes whether a small population of securities issuers, cut off from the express effects of
the Uniform Standards Act, has been marooned: deprived of the benefits of Congress's dual policy
of furthering a national securities market while deterring abusive securities class action litigation.
In other words, the relevant inquiry now is not, as plaintiffs argue, whether California's Act applies
to extrastate transactions. Congress has expressly preempted state securities laws as of November
1998 with the enactment of the Uniform Standards Act. Before that date, however, Congress had
impliedly preempted state blue sky provisions, including California's, that are in “irreconcilable
conflict” with the provisions of the Reform Act itself.

The similarities between the case before the New York Court of Appeals in Guice, supra, 89 N.Y.2d
31 [674 N.E.2d 282], and this case are not only compelling, they point to the same conclusion.
Just as the 1975 amendments to the Securities Exchange Act “were intended to give the SEC the
power administratively to develop a 'coherent and rational regulatory structure to correspond to
and to police effectively the new national [securities] market system' [citation],” so, 20 years later,
the provisions of the Reform Act were intended by Congress to continue the development of that
same national securities market. (89 N.Y.2d at pp. 45-46 [674 N.E.2d at p. 289].) And just as
the New York Court of Appeals reasoned that permitting the courts of each of the 50 states “to
impose civil liability on national securities brokerage firms ... for failure to meet more stringent
[state] ... standards” ( *1072 id. atp. 46 [674 N.E.2d at p. 289]) would defeat Congress's “purpose
of enabling the SEC to develop and police [a] 'coherent regulatory structure' for a national market
system,” (ibid.) so fragmentation of the Reform Acts' express national standard into as many as 50
different state standards would wreak havoc on federal efforts to protect that market from abusive
litigation practices.

As the United States Supreme Court said in rejecting a comparable scenario involving nuisance
abatement suits under state law and the federal Clean Water Act, “It is unlikely—to say the least
—that Congress intended to establish such a chaotic regulatory structure.” (International Paper
Co. v. Ouellette (1987) 479 U.S. 481, 497 [107 S.Ct. 805, 814, 93 L.Ed.2d 883].) The prospect
of regulatory chaos raised by the Ouellette case, a prospect that would result from the efforts of
one state to “do indirectly what [it] could not do directly—regulate the conduct of out-of-state
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[pollution] sources” (id. at p. 495 [107 S.Ct. at p. 813])—suggests that application of California's
Blue Sky statutes in this case would also violate the commerce clause of the federal Constitution.
(U.S. Const., art. I, § 8.)

The court's reasoning in Edgar v. MITE Corp. (1982) 457 U.S. 624 [102 S.Ct. 2629, 73 L.Ed.2d
269] (Edgar) explains why. A newly enacted Illinois antitakeover statute imposed a 20-day freeze
on tender offers for shares of certain target companies (defined in terms of the target's contacts
with Illinois residents). Because it favored target defenses, the 20-day freeze conflicted with the
federal Williams Act (amending the Securities Exchange Act of 1934), which had no freeze period,
and with Congress's declared policy of neutrality in takeover battles. In addition, provisions of
the Williams Act laid down detailed rules intended to protect the interests of shareholders without
“tipping the scales” in favor of the takeover company or its target. (Edgar, supra, 457 U.S. at p.
633 [102 S.Ct. at p. 2636].)

The court found that three provisions of the state antitakeover statute “upset the careful
balance struck by Congress [in the Williams Act] and [that] therefore stand as obstacles to
the accomplishment ... of the full purposes and objectives of Congress.” (Edgar, supra, 457
U.S. at p. 634 [102 S.Ct. at p. 2636].) Although states are free to regulate intrastate securities
transactions, blue sky statutes that have “a direct restraint on interstate commerce and ... a sweeping
extraterritorial effect” are void under the commerce clause. (/d. at p. 642 [102 S.Ct. at p. 2640].)
The court in Edgar went on to say that “the State has no legitimate interest in protecting nonresident
shareholders” (id. at p. 644 [102 S.Ct. at p. 2641]) and that provisions of the Williams Act also
duplicated substantive protection for shareholders provided in the state statute. (/bid.) Because the
[llinois statute *1073 “imposes a substantial burden on interstate commerce which outweighs its
putative local benefits,” it was invalid under the commerce clause. (/d. at p. 646 [102 S.Ct. at p.
2642].)

The same considerations that led the court to declare the Illinois statute at issue in Edgar, supra,
457 U.S. 624, unconstitutional under the commerce clause apply here. And they point to the same
result. As the opinion in Edgar observed, “[t]he Court's rationale for upholding blue-sky laws was
that they only regulated transactions occurring within the regulating States.” (/d. at p. 641 [102
S.Ct. at p. 2640].) The commerce clause, however, “precludes the application of a state statute
to commerce that takes place wholly outside of the State's borders, whether or not the commerce
has effects within the State.” (/d. at pp. 642-643 [102 S.Ct. at p. 2641], italics added.) Like the
constitutional limitations on a state's assertion of extraterritorial jurisdiction, “[i]n either case, 'any
attempt “directly* to assert extraterritorial jurisdiction over persons or property would offend sister
States and exceed the inherent limits of the State's power.' ” (Id. at p. 643 [102 S.Ct. at p. 2641],
quoting Shaffer v. Heitner (1977) 433 U.S. 186, 197 [97 S.Ct. 2569, 2576, 53 L.Ed.2d 683].)

Conclusion
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The majority's decision is at odds with the text and structure of the Act and a quarter-century's
understanding that it does not extend beyond California's borders. Fearful, perhaps, that state
courts would not give effect to an implicit intent by applying established preemption rules, less
than two months ago Congress acted to expressly rule out application of conflicting state blue
sky laws. For these defendants, congressional action comes too late. Cut off from the Uniform
Standards Act, stranded by today's ruling, these unlucky few are left to fend for themselves.
The concrete unfairness of that result is palpable enough; it is only heightened by this court's
determination to ignore well-established principles governing implied preemption even in the face
of the near unanimity among courts across the country in holding that similar 1975 amendments
to the Securities Exchange Act preempted state laws in conflict with Congress's intent.

I dissent.

Chin, J., concurred. *1074
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187 Cal.App.4th 669
Court of Appeal, Third District, California.

John M. FARR, Plaintiff and Appellant,
V.
COUNTY OF NEVADA, Defendant and Respondent.

No. C061848.
|
Aug. 17, 2010.

Synopsis

Background: Taxpayer brought action against county for refund of property taxes for his owner-
occupied, single-family home, and for an injunction. The Superior Court, Nevada County, No.
T08/3176C, Thomas M. Anderson, J., upheld the decision of the county assessment appeals board.
Taxpayer appealed.

[Holding:] The Court of Appeal, Cantil-Sakauye, J., held that board violated statute creating
presumption affecting burden of proof in favor of taxpayer.

Reversed with directions.

West Headnotes (14)

[1] Taxation = Mode and course of procedure in general

As a tax proceeding is “in invitum” in nature, each step must be taken in compliance with
law or the proceeding is void.

[2] Evidence « Effect of rebuttal

If a presumption affecting the burden of producing evidence applies to a proposition, the
proponent of the proposition need not prove it unless the opposing party produces evidence
undermining it, in which case the presumption is disregarded and the trier of fact must
decide the question without regard to it. West's Ann.Cal.Evid.Code §§ 603, 604.
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3]

4]

[5]

6]

[7]

5 Cases that cite this headnote

Evidence = Burden of Rebuttal
Evidence ¢ Standard, Degree, or Quantum of Proof to Rebut

A presumption affecting the burden of proof places on the party against whom it operates
the obligation to establish by evidence the requisite degree of belief concerning the
nonexistence of the presumed fact in the mind of the trier of fact or the court; in other
words, the affirmative obligation to prove it false by a preponderance of the evidence,
unless a different standard of proof is required by law. West's Ann.Cal.Evid.Code §§ 115,
606.

6 Cases that cite this headnote

Evidence o Effect on burdens of production, persuasion, and proof

A presumption affecting the burden of proof initially places on the same party the burden
of producing evidence. West's Ann.Cal.Evid.Code § 550(b).

5 Cases that cite this headnote

Evidence « Substantial Evidence

Equal probability satisfies a burden of producing evidence, but does not satisfy a burden
of proof.

2 Cases that cite this headnote

Taxation ¢ Presumptions
Taxation & Burden of proof

An assessor is generally entitled to the presumption affecting the burden of proof that he
or she has properly performed his or her duty to assess all properties fairly and on an
equal basis, and thus the taxpayer generally has the burden of proving the property was
improperly assessed. West's Ann.Cal.Evid.Code §§ 660, 664; 18 CCR § 321(a).

2 Cases that cite this headnote

Taxation ¢ Presumptions

Taxation ¢ Burden of proof
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8]

9]

[10]

Under the presumption affecting the burden of proof in favor of the homeowner in a
hearing before an assessment appeals board involving an owner-occupied single-family
home, the homeowner's valuation is presumed correct and the burden is on the assessor to
overcome the presumption. West's Ann.Cal.Rev. & T.Code § 167(a).

2 Cases that cite this headnote

Taxation «= Weight and Sufficiency of Evidence

Under the presumption affecting the burden of proof in favor of the homeowner in a
hearing before an assessment appeals board involving an owner-occupied single-family
home, the assessor's burden of proof requires proof by a preponderance of the evidence.
West's Ann.Cal.Rev. & T.Code § 167(a); West's Ann.Cal.Evid.Code § 115.

Taxation ¢ Presumptions
Taxation ¢ Burden of proof
Taxation ¢ Valuation

County assessment appeals board violated the statute creating a presumption affecting the
burden of proof in favor of the taxpayer in a hearing involving an owner-occupied single-
family home, thus requiring the board's decision to be vacated, where the board required
taxpayer to present his evidence first in violation of a regulation, the board proceeded on
the assumption that assessor's valuation was entitled to greater weight and that taxpayer's
valuation should be treated with suspicion, the board's decision stated that it proceeded
“on the basis that enough evidence had been introduced that neither party was likely to
gain much advantage from a presumption,” and the board's decision stated that a particular
exhibit submitted by taxpayer was relevant but that it did not “rebut” the information
contained in the assessor's exhibit. West's Ann.Cal.Rev. & T.Code § 167(a); 18 CCR §
313(c).

See Wegner et al., Cal. Practice Guide. Civil Trials and Evidence (The Rutter Group 2009)
18:3618 (CACIVEV Ch. 8§G-C), 9 Witkin, Summary of Cal. Law (10th ed. 2005) Taxation,
§ 246.

Taxation ¢« Determination and relief

It would not be an appropriate remedy for county assessment appeals board's error in
failing to grant taxpayer the statutory presumption affecting the burden of proof in a
hearing involving an owner-occupied single-family home, for the Court of Appeal to direct
the board to reconsider the record consistent with a conclusion by the Court of Appeal that
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[11]

[12]

[13]

[14]

the assessor failed to overcome the presumption, or for the Court of Appeal to make further
orders essentially requiring the county to accept the taxpayer's contentions regarding the
valuation of his home. West's Ann.Cal.Rev. & T.Code § 167(a).

3 Cases that cite this headnote

Taxation « Determination and relief

Remand for a new hearing was the appropriate remedy for county assessment appeals
board's error in failing to grant taxpayer the statutory presumption affecting the burden of
proof in a hearing involving an owner-occupied single-family home. West's Ann.Cal.Rev.
& T.Code § 167(a).

1 Case that cites this headnote

Taxation ¢ Presumptions
Taxation ¢ Burden of proof

To meet the statutory presumption affecting the burden of proof in a hearing involving an
owner-occupied single-family home, the county assessor may use the comparable sales
method to challenge taxpayer's opinion of value provided the assessor establishes the sales
he relies on are in fact comparable. West's Ann.Cal.Rev. & T.Code § 167(a); 18 CCR § 4.

2 Cases that cite this headnote

Taxation ¢« Valuation

To use the comparable sales method to challenge taxpayer's opinion of the value of his
owner-occupied single-family home in a hearing before the county assessment appeals
board, assessor was required to address taxpayer's specific claims regarding required
adjustments for pre-existing site improvements, the shallow pumped sewer line on
taxpayer's property, any differences in the number of bathrooms, and any difference in
value due to taxpayer's home being an owner-builder home; the record must show the
assessor's explanation for making or not making such adjustments so that the board may
have an evidentiary basis for its consideration. West's Ann.Cal.Rev. & T.Code §§ 167(a),
402.5; 18 CCR § 4(d).

2 Cases that cite this headnote

Taxation «= Rendition, form, and requisites of decision
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In a hearing involving an owner-occupied single-family home, the county assessment
appeals board's written findings of fact should include all legally relevant subconclusions
supportive of its ultimate decision so that a reviewing court is able to trace and adequately
examine the board's mode of analysis. West's Ann.Cal.Rev. & T.Code § 1611.5.

8 Cases that cite this headnote

Attorneys and Law Firms
**38 John M. Farr, in pro. per., for Plaintiff and Appellant.

Michael Jamison, County Counsel, Leanne K. Mayberry and Scott A. McLeran, Deputy County
Counsel, for Defendant and Respondent.

Opinion
CANTIL-SAKAUYE, J.

*673 This is an appeal by a property owner, John M. Farr, of a judgment upholding the property
tax assessment decision of the Nevada County Assessment Appeals Board (Board) for his owner-
occupied, *674 single-family home. We conclude the Board's failure to apply the statutory
presumption affecting the burden of proof in favor of the homeowner, Farr, at the hearings before
it (Rev. & Tax.Code, § 167, subd. (a) (§ 167(a))) requires reversal of the judgment and a remand
to the Board for a new hearing.

BACKGROUND !

We draw our summary of the background of this matter largely from the minutes of
the hearings before the Board and the Board's findings of fact and decision (corrected)
contained in the administrative record. As the administrative record reflects the parties had
the opportunity to offer correction to the minutes, as well as to the findings of fact and
decision, and that both were amended in some particulars, we consider the minutes and the
findings of fact and decision to be an accurate reflection of the proceedings. Because we
resolve this appeal based on a fundamental flaw in application of the burden of proof, we
find it unnecessary to detail much of the underlying evidentiary disagreements of the parties
regarding the appropriate method of valuation for the house.
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Although our reason for reversing the judgment is based on the Board's failure to **39 correctly
apply the burden of proof and the presumption of correctness in favor of the homeowner, a
recitation of pertinent evidence is helpful in understanding the effect of the error.

In 2004, Farr began construction on a new main house on property his family had owned for a
number of years on Donner Lake in the Truckee area. At the end of 2004, the house was assessed
a 40 percent completion property tax assessment of $265,000. In 2006, after completion of the
home, the Nevada County Assessor issued a supplemental assessment of $1,335,000, bringing the
total assessment for the newly constructed house to $1.6 million for the 2005/2006 tax year. The
assessment value of the underlying land and a previously constructed garage and guest house were
not at issue and not reassessed.

Disagreeing with the supplemental assessment for his new house, Farr contacted the Assessor's
office to arrange for an informal review. During the informal review process, Farr claimed the
senior appraiser for the Assessor admitted the value of the earlier constructed garage and guest
house was erroneously included in the supplemental assessment for the main home. According to
Farr, the senior appraiser also admitted he erroneously assumed in his analysis that the basement
storage area of the main house was fully finished living space. Farr and the senior appraiser could
not, however, resolve other disputes regarding valuation of the property by market analysis of
comparable homes and/or cost analysis and Farr filed a formal appeal of the assessment.

*675 An initial hearing was held before the Board on October 23, 2006. The supervising appraiser
for the Assessor told the Board at the beginning of the hearing Farr should give his presentation first
because the property was not Farr's principal place of residence. In accordance with this comment,
Farr proceeded first, submitting a prepared report to the Board in which he claimed the total value
of his newly constructed home was $715,000. Farr then explained his dispute with the Assessor's
senior appraiser over the supplemental assessment for the newly constructed main house on his
property. Farr reviewed where he and the senior appraiser disagreed on the use of the Board of
Equalization (BOE) cost method of analysis for the property. Farr also provided his analysis of the
comparable sales prepared by the senior appraiser to support the assessment figure complaining,
among other things, that the senior appraiser had erased the 1975 base year value for all preexisting
site improvements. Farr offered analysis and photos of sales comparables he felt were appropriate
to use for determining the value of his home. Farr submitted an appraisal of $994,500 for his home
that he obtained from a Truckee licensed appraiser, Jeff Hartley, but outlined a number of points
on which he thought Hartley had overvalued the home.

The senior appraiser then submitted the staff report of the Assessor and reviewed how he had
now arrived at a reduced value for the house of $1,473,000. The senior appraiser submitted new
supporting comparable sales information. He and the supervising appraiser for the Assessor's
office answered questions from the Board. When it became evident on questioning that no interior
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inspection of Farr's home had been done by the Assessor, a motion was made and passed by the
Board that the Assessor be permitted to make a thorough inspection of the home and, if the Assessor
felt it was warranted, the Assessor should review the estimate of quality, **40 and if the level of
quality was less than previously determined, the Assessor should make appropriate adjustments
and come back with another recommendation. The hearing was continued until January 22, 2007.

By the time of the January hearing, Farr had appealed the 2006/2007 regular assessment for
his property and at the hearing, the Board approved the consolidation of the two appeals. The
supervising appraiser for the Assessor's office then noted an interior inspection of Farr's home
had been completed. The senior appraiser submitted a new staff report with different comparable
sales and the Assessor's analysis of mountain cost data to support a further reduced recommended
assessment value for Farr's home of $1,212,000. The Board questioned the senior appraiser and
discussed some parts of the report. As this was the first time Farr had seen the Assessor's new staff
report and recommendation, the Board asked Farr if the new value met with his approval. It did not.

*676 Farr introduced a binder of material, broken down into multiple sections, which provided
further information regarding the comparable sales claimed by the Assessor and Hartley at the
prior hearings and the quality of construction in Farr's home. Farr's binder also included copies of
the BOE's quality and cost tables and of Farr's résumé as a professional groundwater hydrologist
and licensed civil engineer. Farr proceeded to review much of the material contained in his binder,
focusing on a number of differences between his home and the previously offered comparable
sales properties. Farr argued for application of his cost method analysis. After some questioning
by the Board, the Board moved to take the case under submission. Farr objected that he had not
had a chance to ask any questions of the Assessor's office regarding all the new information he
just received. The Board adjourned.

At its February 16, 2007 meeting, the Board acknowledged a request to reopen the hearing on
Farr's assessment appeals to allow Farr to question the Assessor's staff on some of the comparable
sales they used. At this point, Robert Shulman, county counsel for Nevada County and counsel for
the Board, noted that Farr had presented his case first because the Board was under the impression
the burden of proof was on Farr because the property was not his principal place of residence.
Counsel indicated his research of applicable State Board of Equalization rules (Cal.Code Regs.,

tit. 18, §§ 313, 321) 2 showed that “if a home is owner-occupied and a single-family home, then
the presumption would be with the applicant.” Counsel advised the Board to rule that the burden
was on the Assessor in this case and the presumption was with the applicant.

2 “The Legislature has authorized the [State Board of Equalization] to oversee the operation

and functioning of local boards of equalization. Accordingly, ‘[the] State Board of
Equalization shall ... [prescribe] rules and regulations to govern local boards of equalization
when equalizing, and assessors when assessing....” (Gov.Code, § 15606, subd. (c).)
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Toward this end, the Board is empowered to issue ‘rules, regulations, instructions, and
forms...." (Gov.Code, § 15606, subd. (f).) The Board, pursuant to this authorization, has
enacted administrative rules governing both local boards of equalization and assessors. (Cal.
Admin. Code, tit. 18, rules 1-60; see Midstate Theatres, Inc. v. County of Stanislaus (1976)
55 Cal.App.3d 864, 879 [128 Cal.Rptr. 54].)” (Prudential Ins. Co. v. City and County of San
Francisco (1987) 191 Cal.App.3d 1142, 1151, 236 Cal.Rptr. 869.)

The Board discussed whether counsel was correct in his reading of the rules and then proceeded
to discuss other procedural matters. Returning to the issue of the presumption, one of the Board
members **41 stated that he “did not see that the presumption would give one side or the other in
this particular matter an advantage.” Counsel replied that “it was not so much an advantage. It was
just stating absent persuasive evidence to the contrary, the homeowner's opinion is presumed more
correct than the Assessor's opinion. Since all this evidence has come in anyway, that will determine
the outcome.” Counsel went on to indicate that the “basic presumption in most cases is that the
*677 Assessor has done his or her duty correctly, and therefore, his or her opinion is the correct
one absent sufficient evidence by the other side to overcome that presumption.” Another Board
member then opined that Farr “was the one who asked for more time to continue a due process,”
so “he believed it would only be fair to allow him to go first and present whatever evidence he had
relevant to the questioning period, not the issue-at-chief, so that the hearing would not be reopened
and there would be no need for the Assessor to have any further burden other than to respond to
Mr. Farr.” After some further discussion, it was concluded the hearing would be reopened for the
limited purpose of cross-examination and the Board would accept Farr's additional evidence only
as it was relevant to such cross-examination. Farr's additional evidence was distributed to the Board
and Farr proceeded with his presentation and questioning of the Assessor's senior appraiser. After
final comments by Farr, the Assessor's senior appraiser, and the Assessor's supervising appraiser,
the Board recessed for deliberations and then adjourned the hearing.

The minutes of the hearing reflect no formal ruling by the Board regarding the presumption, but
the summary of the February hearing contained in the Board's subsequently issued findings of
fact and decision reflect that “[t]he Board decided to proceed on the basis that enough evidence
had been introduced that neither party was likely to gain much advantage from a presumption.”
As pertinent to the issue we consider, the summary of the February hearing also states the Board
considered a particular exhibit submitted by Farr relevant to the Board's decision, but that it did
not “rebut” the information contained in the Assessor's exhibit.

The Board's written findings of fact and decision on Farr's appeals includes seven relatively short
findings of fact based on the testimony and exhibits received. In its findings, the Board rejected
the BOE cost method of valuation as “inherently less reliable than using relevant and timely
comparable sales in the vicinity” once the Assessor had completed the inspection of Farr's house.
The Board found Farr's downward adjustment of the average value per square foot given in his
appraiser's report “indicates that [Farr] chooses to rely solely on his own analysis and conclusions
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as to comparable sales” and that Farr's range of values appeared too low “given market conditions
in September 2005, based on the totality of evidence in this matter.” The Board found the Assessor's
last recommended valuation was actually “based on the cost approach, which is less reliable than
the comparable sales approach.” The Board then found the three comparable sales offered by the
Assessor at the last hearing were reliable and appropriate to use. The Board found the average per
square foot adjusted improvement value of the three comparables was $335. The Board multiplied
335 by 3,289, *678 the undisputed square footage of Farr's home, for a valuation of “$1,101,815,
except for the basement.” The Board subtracted $72,000 from its valuation for the basement,
then added $38,400 back into the valuation for the basement, based on Hartley's opinion that the
basement was worth $100 per square foot (384 sq. ft x $100 per **42 sq. ft.). The Board arrived
at a total fair market improvement value for the home of $1,068,215. “As to the remainder of
the subject property, the Prop[osition] 13 (Cal. Constitution Art. XIIIA) factored value for the
detached garage and guest house remains at $171,360 and for the land it remains at $59,084.”

In its Decision, the Board directed the Assessor to enroll the following values for the supplemental
assessment: “Land—3$59,084, Improvements—$1,239,575, with the home and basement valued
at $1,068,215, and the detached garage and the guest house valued at $171,360. Property—
$1,298,659.” For the 2006/2007 regular assessment, the Assessor was directed to adjust the
previous values in accordance with Proposition 13.

Farr's appeal of the Board's decision and claim for refund filed with the Nevada County Board of
Supervisors was denied and Farr filed this action in the superior court, originally as a petition for
writ of mandate and then on a first amended complaint against the County of Nevada asking for a
refund of taxes pursuant to Revenue and Taxation Code section 5140, et seq., and for a permanent
injunction requiring the County to refrain from discriminating against part-time residents in the
assessment valuation of new construction. The superior court rejected Farr's claims, upheld the
decision of the Board, and denied Farr any relief.

On appeal, Farr claims the trial court reversibly erred in rejecting his claims. He contends the
Board (1) failed to apply the proper valuation method, which was the cost method because reliable
comparable sales data were not available; (2) based its assessment valuation on legally incompetent
comparable sales evidence (that did not include the necessary value adjustments required by
applicable regulation) and disregarded without explanation his competent comparable sales
evidence; (3) violated applicable legal rules regarding the valuation of preexisting improvements
when equalizing the property tax on his new construction; (4) denied him his right to due process
by, among other things, violating section 167(a); (5) made legally deficient findings of fact; and
(6) discriminated against him as a part-time resident of the area.

We agree that the Board violated section 167(a) and conclude the Board failed to proceed in the
manner required by law when it failed to place the burden of proof on the Assessor in accordance
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with the rebuttable presumption provided by section 167(a). We shall reverse the judgment of the
trial *679 court and direct the trial court to enter a new judgment vacating the Board's decision and
remanding the matter to the Board for a new hearing at which section 167(a) is properly applied.

DISCUSSION

Standard of Review

The standard of review in this matter has been stated as follows:

“ ‘The California Constitution specifies that “[t]he county board of supervisors, or ... assessment
appeals boards created by the county board of supervisors, shall constitute the county board
of equalization” with the duty to “equalize the values of all property on the local assessment
roll by adjusting individual assessments.” (Cal. Const., art. XIII, § 16.) Accordingly, “while
sitting as a board of equalization, the county board of supervisors [or assessment appeals
board] is a constitutional agency exercising quasi-judicial powers delegated to the agency by the
Constitution” **43 (Westlake Farms, Inc. v. County of Kings (1974) 39 Cal.App.3d 179, 185
[114 Cal.Rptr. 137] ) with “special expertise in property valuation.” (Westinghouse Elec. Corp.
v. County of Los Angeles (1974) 42 Cal.App.3d 32, 42, 116 Cal.Rptr. 742, fn. 6 [116 Cal.Rptr.
742].) In light of the semijudicial status of local boards, “their factual determinations are entitled
on appeal to the same deference due a judicial decision, i.e., review under the substantial evidence
standard.” (Cochran v. Board of Supervisors (1978) 85 Cal.App.3d 75, 80 [149 Cal.Rptr. 304].)
Early statements that factual findings made by local boards are “final and conclusive” (Universal
Cons.Oil Co. v. Byram (1944) 25 Cal.2d 353, 362 [153 P.2d 746]; accord, Flying Tiger Line, Inc.
v. County of L.A. (1958) 51 Cal.2d 314, 321-322 [333 P.2d 323] ) have been supplanted by the
substantial evidence test that tolerates a very limited reweighing of the evidence heard by the local
board. (See Bret Harte Inn, Inc. v. City and County of San Francisco (1976) 16 Cal.3d 14, 22-23
[127 Cal.Rptr. 154, 544 P.2d 1354]; County of San Diego v. Assessment Appeals Bd. No. 2 (1983)
148 Cal.App.3d 548, 554-555 [195 Cal.Rptr. 895].) [] On the other hand, courts are authorized to
conduct an independent reassessment “when a board of equalization purports to decide a question
of law.” (Board of Supervisors v. Archer (1971) 18 Cal.App.3d 717, 724 [96 Cal .Rptr. 379]; accord,
Georgia—Pacific Corp. v. County of Butte (1974) 37 Cal.App.3d 461, 474 [112 Cal.Rptr. 327].)
A board's “arbitrariness, abuse of discretion, or failure to follow the standards prescribed by the
Legislature” are legal matters subject to judicial correction. (See De Luz Homes, Inc. v. County
of San Diego (1955) 45 Cal.2d 546, 564 [290 P.2d 544]; accord, Bret Harte Inn, Inc. v. City and
County of San Francisco, supra, 16 Cal.3d 14 at p. 22, 127 Cal.Rptr. 154, 544 P.2d 1354.) Finally,
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interpretation of statutes *680 and administrative regulations are quintessential issues of law. (See
Delta Air Lines, Inc. v. State Bd. of Equalization (1989) 214 Cal.App.3d 518, 525 [262 Cal.Rptr.
803].)’ ” (Mission Housing Development Co. v. City and County of San Francisco (1997) 59
Cal.App.4th 55, 72-73, 69 Cal.Rptr.2d 185, quoting Shell Western E & P, Inc. v. County of Lake
(1990) 224 Cal.App.3d 974, 979-980, 274 Cal.Rptr. 313; see Norby Lumber Co., Inc. v. County
of Madera (1988) 202 Cal.App.3d 1352, 1362-1363, 249 Cal.Rptr. 646.)

[1] This case involves a failure of the Board “ ¢ “to follow the standards prescribed by the
Legislature[.]”’ ” (Mission Housing Development Co. v. City and County of San Francisco, supra,

59 Cal.App.4th at p. 73, 69 Cal.Rptr.2d 185.) As a tax proceeding is in invitum 3in nature, each
step must be taken in compliance with law or the proceeding is void. (Universal Consol. Oil Co.
v. Byram (1944) 25 Cal.2d 353, 361, 153 P.2d 746.)

3 “ “‘Against an unwilling party; against one not assenting. A term applied to proceedings

against an adverse party, to which he does not consent.” [Citation.]” (Shell Western E & P,
Inc. v. County of Lake, supra, 224 Cal.App.3d at p. 984, 274 Cal.Rptr. 313.)

II.

The Board Failed To Accord Farr the Presumption Affecting The
Burden Of Proof in His Favor As Required By Section 167(a)

A. Distinguishing Presumptions Affecting the Burden of Proof From Presumptions Affecting the
Burden of Producing Evidence

We start with some general principles of law necessary as background for understanding how the
Board treated the assessment hearings in this matter.

**44 There are two kinds of rebuttable presumptions in California: presumptions affecting the
burden of producing evidence and presumptions affecting the burden of proof. (Evid.Code, § 601,
see Pellerin v. Kern County Employees' Retirement Assn. (2006) 145 Cal. App.4th 1099, 1106, 52
Cal.Rptr.3d 201; Estate of Obernolte (1979) 91 Cal.App.3d 124, 128-129, 153 Cal.Rptr. 798.) The
two presumptions are significantly different.

[2] A presumption affecting the burden of producing evidence “require[s] the trier of fact
to assume the existence of the presumed fact unless and until evidence is introduced which
would support a finding of its nonexistence, in which case the trier of fact shall determine the
existence or nonexistence of the presumed fact from the evidence and without regard to the
presumption.” (Evid.Code, § 604.) In other words, if a presumption affecting the burden of *681
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producing evidence “applies to a proposition, the proponent of the proposition need not prove it
unless the opposing party produces evidence undermining it, in which case the presumption is
disregarded and the trier of fact must decide the question without regard to it. (Evid.Code, §§
603, 604.)” (Pellerin v. Kern County Employees' Retirement Assn., supra, 145 Cal.App.4th at p.
1106, 52 Cal.Rptr.3d 201.) A rebuttable presumption affecting the burden of producing evidence
“is merely a preliminary assumption in the absence of contrary evidence, i.e., evidence sufficient
to sustain a finding of the nonexistence of the presumed fact.” (Assem. Com. on Judiciary com.,
29B West's Ann. Evid.Code (1995 ed.) foll. § 604, p. 59.) Presumptions affecting the burden
of producing evidence “are ‘expressions of experience’ designed to dispense with unnecessary
proof.” (1 Witkin, Cal. Evid. (4th ed. 2000) Burden of Proof and Presumptions, § 54, p. 203.)

[3] Presumptions affecting the burden of proof, on the other hand, have “ ‘a more substantial
impact in determining the outcome of litigation. The effect of a presumption affecting the burden

of proof is “to impose upon the party against whom it operates the burden of proof as to

the nonexistence of the presumed fact.” (Evid.Code, § 606.) While the presumption affecting

the burden of producing evidence concerns only the particular litigation in which it applies, a

presumption affecting the burden of proof “is established to implement some public policy other

than to facilitate the particular action in which it applies. [Citations.]” [Citation.]; (Evid.Code,

§ 605.) 7 (Gee v. Workers' Comp. Appeals Bd. (2002) 96 Cal.App.4th 1418, 1425-1426, 118

Cal.Rptr.2d 105, quoting State Compensation Ins. Fund v. Workers' Comp. Appeals Bd. (1995) 37

Cal.App.4th 675, 682,43 Cal.Rptr.2d 660.) A presumption affecting the burden of proof places on

the party against whom it operates the obligation to establish by evidence the requisite degree of
belief concerning the nonexistence of the presumed fact in the mind of the trier of fact or the court;

in other words, the affirmative obligation to prove it false by a preponderance of the evidence,

unless a different standard of proof is required by law. (Evid.Code, §§ 115, 606; Pellerin v. Kern

County Employees' Retirement Assn., supra, 145 Cal.App.4th at p. 1106, 52 Cal.Rptr.3d 201.)

Such a presumption thereby “plays an essential part in directing the fact-finder [.]” (O'Connell v.

Unemployment Ins. Appeals Bd. (1983) 149 Cal.App.3d 54, 58, 196 Cal.Rptr. 505.)

[4] It is true that the burden of proof and the burden of producing evidence initially coincide.
(Evid.Code, § 550, subd. (b); ITT Commercial Finance Corp. v. Tech Power, Inc. (1996)
43 Cal.App.4th 1551, 1557-1558, 51 Cal.Rptr.2d 344; see 2 **45 Jefferson, Cal. Evidence
Benchbook (Cont.Ed.Bar 4th ed. 2010) Burdens of Proof and of Producing Evidence, § 47.30, pp.
1102—-1103.) So it may fairly be said a presumption affecting the burden of proof initially places
on the same party the burden of producing evidence. *682 But presumptions affecting proof and
production of evidence remain distinct and should not be confused.

“A presumption affecting the burden of producing evidence requires the ultimate fact to be found
from proof of the predicate facts in the absence of other evidence. If contrary evidence is introduced
then the presumption has no further effect and the matter must be determined on the evidence
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presented. (Evid.Code, § 604.)” (In re Heather B. (1992) 9 Cal.App.4th 535, 561, 11 Cal.Rptr.2d
891.) In fact, as the trial or hearing progresses in such a situation, the burden of producing evidence,
once met, may shift between the parties as further evidence is introduced, while the burden of
proof remains with the party on which it is placed by law. (2 Jefferson, Cal. Evidence Benchbook,
supra, Burdens of Proof and of Producing Evidence, § 47.31, p. 1103, see ITT Commercial Finance
Corp. v. Tech Power, Inc., supra, 43 Cal.App.4th at p. 1558, 51 Cal.Rptr.2d 344.) The ultimate
burden of proof is never altered. (See Tusher v. Gabrielsen (1998) 68 Cal.App.4th 131, 145, 80
Cal.Rptr.2d 126.)

[S] One further point needs to be made. Equal probability satisfies a burden of producing
evidence, but does not satisty a burden of proof. (Estate of Obernolte, supra, 91 Cal.App.3d at p.
129, 153 Cal.Rptr. 798.) Presumptions affecting the burden of proof are established to implement
policy concerns (Evid.Code, § 605) and therefore “are justifiably given greater weight under our
state's scheme. ‘Certainly if a presumption is not based on probability, but is based solely on
social policy, there may be more, and not less, reason to preserve it in the face of contrary proof.
A presumption based on social policy may need an extra boost to ensure that the policy is not
overlooked in the face of some explanation given by the opponent.’ [Citation.]” (Rancho Santa Fe
Pharmacy, Inc. v. Seyfert (1990) 219 Cal.App.3d 875, 882, 268 Cal.Rptr. 505.)

B. Section 167(a) Is a Presumption Affecting the Burden of Proof

We turn to the statutory presumptions affecting the burden of proof before an assessment appeals
board.

[6] An assessor is generally entitled to the presumption affecting the burden of proof provided
in Evidence Code section 664 that he or she has properly performed his or her duty to assess all
properties fairly and on an equal basis. (Evid.Code, §§ 660, 664; Cal.Code Regs., tit. 18, § 321,
subd. (a); Texaco Producing v. County of Kern (1998) 66 Cal.App.4th 1029, 1046, 78 Cal.Rptr.2d
433; Hunt—Wesson Foods, Inc. v. County of Alameda (1974) 41 Cal.App.3d 163, 180, 116 Cal.Rptr.
160; Ehrman & Flavin, Taxing California Property (4th ed. 2009) § 27:10, p. 27-22.) “Thus, the
taxpayer has the burden of proving the property was improperly assessed.” (Texaco Producing v.
County of Kern, supra, at p. 1046, 78 Cal.Rptr.2d 433; accord, *683 Cal.Code Regs., tit. 18, §
321, subd. (a).) Accordingly, in a hearing before an assessment appeals board, the taxpayer with
the burden of proof must present his or her evidence first. (Cal.Code Regs., tit. 18, § 313, subd. (¢).)

[71 [8] However, section 167(a) provides for a different allocation of the burden of proof in
a hearing involving an owner-occupied single-family home. Section 167(a) provides, in relevant
part: “Notwithstanding **46 any other provision of law to the contrary, ... there shall be a
rebuttable presumption affecting the burden of proof in favor of the taxpayer or assessee who
has supplied all information as required by law to the assessor in any administrative hearing
involving the imposition of a tax on an owner-occupied single-family dwelling, the assessment of



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS604&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992159180&pubNum=3484&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992159180&pubNum=3484&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078498&pubNum=3484&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078498&pubNum=3484&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998244767&pubNum=3484&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998244767&pubNum=3484&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979101208&pubNum=227&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979101208&pubNum=227&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS605&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990067881&pubNum=227&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990067881&pubNum=227&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS167&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS664&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS660&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS664&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=18CAADCS321&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=18CAADCS321&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998194497&pubNum=3484&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998194497&pubNum=3484&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974104105&pubNum=227&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974104105&pubNum=227&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998194497&pubNum=3484&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998194497&pubNum=3484&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=18CAADCS321&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=18CAADCS321&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=18CAADCS313&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS167&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS167&originatingDoc=I10167e91aa4111df952a80d2993fba83&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 



Farr v. County of Nevada, 187 Cal.App.4th 669 (2010)
114 Cal.Rptr.3d 36, 10 Cal. Daily Op. Serv. 10,721, 2010 Daily Journal D.A.R. 12,941

an owner-occupied single-family dwelling pursuant to this division, or the appeal of an escape
assessment.” (Italics added.) The language of the statute plainly designates the presumption as
one “affecting the burden of proof.” ( /bid.; see Olson v. Automobile Club of Southern California
(2008) 42 Cal.4th 1142, 1147, 74 Cal.Rptr.3d 81, 179 P.3d 882 [* ‘[i]f the statute's text evinces
an unmistakable plain meaning, we need go no further’ ”’].) The owner's valuation is presumed
correct and the burden is on the assessor to overcome the presumption. (Mitchell v. County of
Los Angeles (1997) 60 Cal.App.4th 497, 500, 70 Cal.Rptr.2d 476.) Because no other evidentiary
standard is specified, the burden of proof requires proof by a preponderance of the evidence.
(Evid.Code, § 115; see, e.g., San Benito Foods v. Veneman (1996) 50 Cal.App.4th 1889, 1892—
1893, 58 Cal.Rptr.2d 571.)

State Board of Equalization regulations recognize that section 167(a) is a statutory exception to the
normal burden of proof on the taxpayer. (Cal.Code Regs., tit. 18, § 321, subd. (d).) The regulations
further provide, as pertinent here, that an assessment appeals board ““shall not require the applicant
to present evidence first when the hearing involves: [{] ... [{] (2) The assessment of an owner-
occupied single-family dwelling....” (Cal.Code Regs., tit. 18, § 313, subd. (c).)

As a presumption affecting the burden of proof, section 167(a) brings into play the principles we
have previously discussed regarding such presumptions.

C. Farr's Hearing Before the Board Was Not Conducted Pursuant to Section 167(a) or the
Applicable Regulations

[9] At the first hearing before the Board, the Board imposed the obligation on Farr to present
his evidence first on the suggestion of the supervising appraiser from the Assessor's office. This
violated both section 167(a) and section 313, subdivision (c¢) of the regulations. (Cal.Code Regs.,
tit. 18, § 313, subd. (c).) A review of the proceedings conducted thereafter shows the Board
proceeded throughout the hearings on the assumption that the Assessor's valuation of the property
was entitled to greater weight and that Farr's valuation should be treated with suspicion, violating
both *684 Revenue and Taxation Code section 167(a) and section 321, subdivision (d) of the
regulations. (Cal.Code Regs., tit. 18, § 321, subd. (d).) The Board closed the matter after Farr
and the Assessor had presented their cases-in-chief without allowing Farr an opportunity to cross-
examine the senior appraiser for the Assessor. Only when Farr complained, did the Board reopen
the matter at the third hearing for the limited purpose of cross-examination.

It was at this point that counsel for the Board noted the error in the Board's assumption regarding
the burden of proof. Counsel advised the Board to rule that the burden was on the Assessor in
this case and the presumption was with Farr. The Board questioned his advice and one member
expressed the opinion that the presumption would not give either side “an advantage” in this
particular case. Here counsel went wrong: in response, counsel told the Board that “it was not
so much an advantage.” In fact, a presumption affecting the burden of proof is very much an
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advantage. Counsel went on, however, to **47 correctly advise the Board that “[i]t was just
stating absent persuasive evidence to the contrary, the homeowner's opinion is presumed more
correct than the Assessor's opinion.” Unfortunately, counsel's next comment appeared to treat the
presumption just described as a presumption not affecting the burden of proof, but as one affecting
the production of evidence. Counsel stated: “Since all this evidence has come in anyway, that will
determine the outcome.” Counsel then indicated the basic presumption was normally in favor of
the Assessor, but did not repeat his advice that an exception applied here. The Board proceeded
with the hearing, again requiring Farr to proceed first, so “there would be no need for the Assessor
to have any further burden other than to respond to Mr. Farr.”

If we had any doubt about the Board's failure to accord Farr the presumption affecting the burden
of proof to which he was entitled under section 167(a), it is dispelled by the Board's subsequently
issued Findings of Fact and Decision. The Findings of Fact and Decision states: “The Board
decided to proceed on the basis that enough evidence had been introduced that neither party was
likely to gain much advantage from a presumption.” It also states the Board considered a particular
exhibit submitted by Farr at the third hearing to be relevant to the Board's decision, but that it
did not “rebut” the information contained in the Assessor's exhibit. These statements are wholly
inconsistent with the rebuttable presumption affecting the burden of proof in favor of the taxpayer
prescribed by section 167(a).

*685 In its respondent's brief, the County simply addresses the issue by noting counsel advised
the Board at the third hearing that “the presumption of correctness is with [the] taxpayer if the
assessment 1s for an owner-occupied residence.” As we have described counsel's advice, this is
only partly true. The County then states in its brief that the Board “proceeded to decide the case
on the basis of weighing the evidence, and the presumption was not invoked for or against the
Assessor.” That is, in fact, the problem. Farr was entitled to the presumption of correctness as
against the Assessor until and unless the Assessor produced contrary persuasive evidence.

A decision-maker's understanding and application of the correct burden of proof are essential.
The Board failed “ ¢ “to follow the standards prescribed by the Legislature[.]” * 7 (Mission
Housing Development Co. v. City and County of San Francisco, supra, 59 Cal.App.4th at p. 73,
69 Cal.Rptr.2d 185.) Its decision must be vacated. (Universal Consol. Oil Co. v. Byram, supra, 25
Cal.2d at p. 361, 153 P.2d 746.)

I11.

Remand For a New Hearing Is the Appropriate Remedy
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[10] Farr asks us to set aside the trial court's judgment and to remand the case to the Board
with directions to reconsider the record consistent with a conclusion by us that the Assessor failed

to overcome the presumption provided by section 167(a). He also asks us to make a number of

further orders essentially requiring the County to accept his contentions regarding the valuation

of his home. These are not appropriate remedies. (Mitchell v. County of Los Angeles, supra, 60

Cal.App.4th at pp. 505-506, 70 Cal.Rptr.2d 476; Main & Von Karman Associates v. County of
Orange (1994) 23 Cal.App.4th 337, 344, 28 Cal.Rptr.2d 432.)

[11] The Board is the constitutionally designated body entrusted with the duty of determining
the value of property for the **48 purposes of tax assessment. (Norby Lumber Co. v. County
of Madera, supra, 202 Cal.App.3d at pp. 1362, 1366, 249 Cal.Rptr. 646.) Unless the amount of
tax is calculable as a matter of law, it is up to the Board to make that judgment. Not us. (Plaza
Hollister Ltd. Partnership v. County of San Benito (1999) 72 Cal.App.4th 1, 22-23, 24-25, 84
Cal.Rptr.2d 715.) Here the evidence is in conflict and the appropriate remedy is remand. *686
We shall reverse the judgment of the trial court and direct it to enter a new judgment vacating
the Board's decision and remanding the matter to the Board for a new hearing, to be conducted
in accordance with section 167(a).

We make a few comments for purposes of such further proceedings before the Board.

[12] [13] First, in attempting to meet his burden of proof, the Assessor is not limited to criticizing

Farr's application of the cost method of valuation and/or challenging Farr's cost figures. The
comparable sales method is preferred when reliable market data is available (Cal.Code Regs., tit.
18, § 4) and the Assessor may use the comparable sales method to challenge Farr's opinion of value
provided the Assessor establishes the sales he relies on are in fact comparable. (Bret Harte Inn,
Inc. v. San Francisco (1976) 16 Cal.3d 14, 24, 127 Cal.Rptr. 154, 544 P.2d 1354.) The Assessor
must explain any specific adjustments he made to the sales data to ensure comparability (Rev.
& Tax.Code, § 402.5; Cal.Code Regs., tit. 18, § 4, subd. (d)) and address Farr's specific claims
regarding required adjustments for pre-existing site improvements, the shallow pumped sewer line
on Farr's property, any differences in the number of bathrooms, including ensuite bathrooms to
Farr's home, and any difference in value due to Farr's home being an owner-builder home. (We
are not suggesting the Assessor must necessarily make any or all such adjustments, only that the
record must show the Assessor's explanation for making or not making such adjustments so that
the Board may have an evidentiary basis for its consideration.) (See Dressler v. County of Alpine
(1976) 64 Cal.App.3d 557, 569-570, 134 Cal.Rptr. 554.)

[14] Second, the Board's written findings of fact (Rev. & Tax.Code, § 1611.5) should include
all legally relevant subconclusions supportive of its ultimate decision so that a reviewing court is

able to trace and adequately examine the Board's mode of analysis. (Topanga Assn. for a Scenic
Community v. County of Los Angeles (1974) 11 Cal.3d 506, 515, 516, 113 Cal.Rptr. 836, 522
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P.2d 12; Midstate Theatres, Inc. v. County of Stanislaus (1976) 55 Cal.App.3d 864, 887888, 128
Cal.Rptr. 54.) While it is not necessary for the findings to cover every evidentiary matter, the Board
should address specifically its reasoning for accepting or rejecting each issue raised by the parties.
(Midstate Theatres, Inc. v. County of Stanislaus, supra, at p. 888, 128 Cal.Rptr. 54.)

*687 DISPOSITION

The judgment of the trial court is reversed and the trial court is directed to enter a new judgment
vacating the findings of fact and decision of the Nevada County Assessment Appeals Board and
remanding the matter to the Assessment Appeals Board for a new hearing, to be conducted in
accordance with section 167(a). Appellant is awarded his costs on appeal. (Cal. Rules of Court,
rule 8.278(a)(1) & (a)(2).)

We concur: BLEASE, Acting P.J., and HULL, J.
All Citations

187 Cal.App.4th 669, 114 Cal.Rptr.3d 36, 10 Cal. Daily Op. Serv. 10,721, 2010 Daily Journal
D.AR. 12,941
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63 Cal.4th 91
Supreme Court of California

Aleyamma JOHN, Petitioner,
V.
The SUPERIOR COURT of Los Angeles County, Respondent;
Sylvia Chan, Real Party in Interest.

No. S222726.
I
May 5, 2016.

Synopsis

Background: Landlord initiated an unlawful detainer action against tenant. The Superior Court,
Los Angeles County, No. BV030258, Patti Jo McKay, J., entered judgment on special jury verdict
for landlord and awarded attorney fees. Tenant appealed. The Appellate Division of the Superior
Court directed tenant to obtain an attorney or obtain permission to continue her appeals as a
vexatious litigant, denied tenant's request for permission to continue her appeals, and dismissed
the appeals. Tenant petitioned for writ of mandate. The Court of Appeal granted petition. Landlord
petitioned for review. The Supreme Court granted review, superseding the opinion of the Court
of Appeal.

Holdings: The Supreme Court, Chin, J., held that

[1] vexatious litigant prefiling requirement does not apply to a self-represented vexatious litigant's
appeal as a defendant, disapproving /n re R.H., 170 Cal.App.4th 678, 88 Cal.Rptr.3d 650, and
McColm v. Westwood Park Assn., 62 Cal.App.4th 1211, 73 Cal.Rptr.2d 288, but

[2] a Court of Appeal may declare a defendant appellant or writ petitioner to be a vexatious litigant

during litigation the defendant or writ petitioner did not file, disapproving Mahdavi v. Superior
Court, 166 Cal.App.4th 32, 82 Cal.Rptr.3d 121.

Affirmed.
Opinion, 179 Cal.Rptr.3d 856, superseded.

Procedural Posture(s): Petition for Writ of Mandate; On Appeal; Other.
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West Headnotes (9)

[1]

2]

3]

4]

[5]

[6]

Injunction & Abusive, Vexatious, or Harassing Litigation

The vexatious litigant prefiling provision applies to plaintiffs even when they appeal
in propria persona an adverse judgment in the action they filed originally. West's
Ann.Cal.C.C.P. § 391.7.

34 Cases that cite this headnote

Appeal and Error « Statutory or legislative law

Supreme Court reviews questions of statutory construction de novo.

46 Cases that cite this headnote

Statutes « Purpose and intent

In construing a statute, court's primary task is to determine the Legislature's intent, giving
effect to the law's purpose.

21 Cases that cite this headnote

Statutes «- Language and intent, will, purpose, or policy

In construing a statute, courts consider first the words of the statute, as the most reliable
indicator of legislative intent.

26 Cases that cite this headnote

Statutes « Context
Statutes « Unintended or unreasonable results; absurdity

Courts construe a statute's words in context, and harmonize statutory provisions to avoid
absurd results.

17 Cases that cite this headnote

Statutes ¢ Extrinsic Aids to Construction

Statutes o Plain, literal, or clear meaning; ambiguity
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[7]

8]

9]

If courts find statutory language ambiguous or subject to more than one interpretation, they
may look to extrinsic aids, including legislative history or purpose to inform their views.

21 Cases that cite this headnote

Statutes « Presumptions and Construction as to Validity

Courts strive to avoid construing ambiguous statutes in a manner that creates doubts as
to their validity.

3 Cases that cite this headnote

Injunction « Abusive, Vexatious, or Harassing Litigation

The vexatious litigant prefiling requirement does not apply to a self-represented vexatious
litigant's appeal of a judgment or interlocutory order in an action in which he or she was the
defendant; disapproving In re R.H., 170 Cal.App.4th 678, 88 Cal.Rptr.3d 650, and McColm
v. Westwood Park Assn., 62 Cal.App.4th 1211, 73 Cal.Rptr.2d 288. West's Ann.Cal.C.C.P.
§ 391.7.

22 Cases that cite this headnote

Injunction « Abusive, Vexatious, or Harassing Litigation

A Court of Appeal may declare a defendant appellant or writ petitioner to be a vexatious
litigant in the first instance during the course of an appeal from litigation the defendant or
writ petitioner did not file; disapproving Mahdavi v. Superior Court, 166 Cal.App.4th 32,
82 Cal.Rptr.3d 121. West's Ann.Cal.C.C.P. § 391(b)(3).

See 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, § 370.

23 Cases that cite this headnote

Attorneys and Law Firms

**%460 Aleyamma John, in pro. per., for Petitioner.

Charles Kinney, Oakland, as Amicus Curiae on behalf of Petitioner.
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**%*461 Kathleen Bales—Lange, County Counsel (Tulare), Crystal E. Sullivan, Chief Deputy
County Counsel, Amy—Marie Costa, Abel C. Martinez and Kevin Stimmel, Deputy County
Counsel, as Amici Curiae on behalf of Petitioner.

Cyrus Sanai as Amicus Curiae on behalf of Petitioner.
Ronald Mazzaferro as Amicus Curiae on behalf of Petitioner.
Paul Den Beste as Amicus Curiae on behalf of Petitioner.
David Delman as Amicus Curiae on behalf of Petitioner.

No appearance for Respondent.

Zakari Law, Raymond Zakari, Pasadena; Law Offices of Brian J. Ward and Brian J. Ward,
Woodland Hills, for Real Party in Interest.

Opinion
CHIN, J.

*93 [1] **239 The vexatious litigant statutory scheme (Code Civ. Proc. §§ 391-391.7) !
applies exclusively to self-represented litigants. Section 391.7, subdivision (a), authorizes a trial
or appellate court to enter, “on its own motion or the motion of any party,” a prefiling order that
prohibits a self-represented vexatious litigant from “filing any new litigation in the courts of this
state ... without first obtaining leave of the presiding justice or presiding judge of the court where
the litigation is proposed to be filed.” (§ 391.7, subd. (a), as amended by Stats.2011, ch. 49, § 1.)
It 1s settled that section 391.7's prefiling process applies to self-represented plaintiffs who have
been declared vexatious litigants. (See Shalant v. Girardi (2011) 51 Cal.4th 1164, 1169-1170, 126
Cal.Rptr.3d 98, 253 P.3d 266 (Shalant ).) Section 391.7's prefiling provision applies to plaintiffs
even when they appeal in propria persona an adverse judgment in the action they filed originally.
(See Mahdavi v. Superior Court (2008) 166 Cal.App.4th 32, 41, 82 Cal.Rptr.3d 121 (Mahdavi
).) We granted review to resolve a conflict in the Courts of Appeal over whether section 391.7's

prefiling requirements apply to declared vexatious litigants who are self-represented defendants
appealing from an adverse judgment in litigation they did not initiate.

I All further statutory references are to the Code of Civil Procedure unless otherwise noted.

We conclude that section 391.7's prefiling requirements do not apply to a self-represented litigant
previously declared a vexatious litigant seeking to appeal an adverse judgment or interlocutory
order in an action where he or she was the defendant. A different interpretation would impede
his or her right of access to the appellate courts without advancing the underlying purpose of
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the vexatious litigant statutes. We therefore affirm the Court of Appeal's judgment allowing
defendant's appeal in this case to proceed.

*94 FACTS AND PROCEDURE

Defendant Aleyamma John (John) rented an apartment in Alhambra in December 2008. Real party
in interest, plaintiff Sylvia Chan, doing business as STC Realty (Chan), was the agent for the
apartment building's owners. In 2011, Chan served a 60—day notice on John for her failure to pay
rent and comply with other tenant obligations. When John did not pay the rent she owed, Chan
initiated an unlawful detainer action in November 2011. John represented herself in the lawsuit
until shortly before the jury trial began, in April 2012. After the jury returned a verdict in Chan's
favor, John's attorney substituted ***462 out of the case, and John resumed self-representation.
The court issued a writ of possession in May 2012, and John vacated the premises after receiving
notice from the sheriff's department that it intended to enforce the writ. In July 2012, Chan was
also awarded approximately **240 $40,000 in attorney fees in her action against John. John filed
two notices of appeal in June and July 2012 on her own behalf: one from the underlying judgment,
and one from the attorney fees award. The court consolidated the two appeals in the appellate
division. (Case No. BV030258 (Chan v. John action).)

On March 8, 2012, on its own motion, in a separately filed action against the company that managed
John's apartment building, in which John was the plaintiff and appellant (John v. Riegel Property
Management, Inc. (May 21,2012, B236441) cause ordered dism. (Riege/ action)), Division Three
of the Second District Court of Appeal “issued an order to show cause whether John should be
declared a vexatious litigant and a prefiling order entered against her pursuant to section 391.7,
subdivision (a).” The court also stated that it would entertain a motion by the defendant for an
order requiring John to furnish security pursuant to section 391.1. The court allowed John the
opportunity to brief the issues and present oral argument.

On April 18, 2012, Division Three of the Second District Court of Appeal declared John a
vexatious litigant plaintiff in the Riegel action. The court took judicial notice of court records
indicating that in the preceding seven years, as a plaintiff in propria persona, John had prosecuted
at least five litigations that were concluded against her. The court also entered a prefiling order
under section 391.7 that prohibited John from filing any new litigation in California courts in
propria persona without first obtaining leave of the presiding justice or presiding judge. The order
“directed the clerk of the court to provide the Judicial Council with a copy of the prefiling order.”
After finding that there was no “reasonable probability” that John would prevail in her appeal in
the Riegel action, the court ordered her to furnish security in the amount of $10,000 within 30 days
as a condition to going forward with her appeal. The court dismissed the appeal after John failed
to comply with the court's order to furnish security under section 391.1.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS391.7&originatingDoc=I6242b140131411e6b86bd602cb8781fa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS391.7&originatingDoc=I6242b140131411e6b86bd602cb8781fa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS391.7&originatingDoc=I6242b140131411e6b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



John v. Superior Court, 63 Cal.4th 91 (2016)
369 P.3d 238, 201 Cal.Rptr.3d 459, 16 Cal. Daily Op. Serv. 4733...

*95 On May 1, 2014, after briefing was complete in the separate Chan v. John action, the trial
court's appellate division Presiding Judge McKay stayed all further proceedings in that action
under section 391.7, subdivision (c), which automatically stays the filing of any new litigation
after a party has been declared a vexatious litigant. Presiding Judge McKay noted that Division
Three of the Second District Court of Appeal had declared John to be a vexatious litigant in the
Riegel action. Presiding Judge McKay directed John within 10 days either to obtain permission
from the Presiding Justice of the Second District Court of Appeal, Division Three, to continue the
Chan v. John consolidated appeal, or to file a substitution of attorney with the name of a California
State Bar member before proceeding further. On May 6, 2014, John submitted a request to file new
litigation by a vexatious litigant in the Chan v. John action and an application to vacate the prefiling
order and remove her name from the vexatious litigant list. On May 12, 2014, Presiding Judge
McKay denied John's motion to file new litigation on the ground she failed to demonstrate that
her appeals “had merit and were not filed for the purpose of harassment or delay.” The presiding
judge declared that the court lacked jurisdiction to vacate the prefiling motion under section 391.8
(requiring ***463 application to be filed “in the court that entered the prefiling order”). The court
then dismissed John's consolidated appeals in the Chan v. John litigation.

On May 30, 2014, John petitioned the present Second District Court of Appeal (in Div. Seven) for a
writ of mandate directing the appellate division in the Chan v. John consolidated appeals to vacate
its dismissal and decide the appeals on their merits. Chan filed a brief opposing John's petition.
In June 2014, the Court of Appeal issued an order to show cause why John's relief should not
be granted under Mahdavi, supra, 166 Cal.App.4th at page 37, 82 Cal.Rptr.3d 121 (court cannot
require a person determined to be a vexatious litigant in prior litigation to seek leave of court
before filing an appeal in a case in which the vexatious litigant is the defendant). In July, Chan filed
her written return to the petition, and in August, John filed her reply. The Court of Appeal heard
oral argument on October 30, 2014. It held that a defendant's status as a vexatious litigant **241
plaintiff in one matter cannot limit that same defendant's ability to pursue her appeal in an action
she did not initiate as a plaintiff. It ordered the appellate division to vacate its order dismissing
John's appeals in the Chan v. John action. We granted Chan's petition for review.

DISCUSSION

2] (3] [4] [I5] 1[6] [7]1 We review questions of statutory construction de novo. (Ceja v.
Rudolph & Sletten, Inc. (2013) 56 Cal.4th 1113, 1119, 158 Cal.Rptr.3d 21, 302 P.3d 211.) “Our
primary task in interpreting a statute is to determine the Legislature's intent, giving effect to the
law's purpose. [Citation.] We consider first the words of a statute, as the most reliable indicator
of legislative *96 intent. [Citation.]” (Tuolumne Jobs & Small Business Alliance v. Superior
Court (2014) 59 Cal.4th 1029, 1037, 175 Cal.Rptr.3d 601, 330 P.3d 912.) We construe the statute's
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words in context, and harmonize statutory provisions to avoid absurd results. (/bid.) If we find the
statutory language ambiguous or subject to more than one interpretation, we may look to extrinsic
aids, including legislative history or purpose to inform our views. (/d. at pp. 1039-1040, 175
Cal.Rptr.3d 601, 330 P.3d 912.) We also strive to avoid construing ambiguous statutes in a manner
that creates doubts as to their validity. (Steen v. Appellate Division of Superior Court (2014) 59
Cal.4th 1045, 1054, 175 Cal.Rptr.3d 760, 331 P.3d 136.) With these principles in mind, we turn
to the issue before us.

Section 391, subdivision (b)(1) defines a *“ ‘Vexatious litigant’ ” as a party who “[i]n the
immediately preceding seven-year period has commenced, prosecuted, or maintained in propria
persona at least five litigations ... that have been (i) finally determined adversely to the person or
(1) unjustifiably permitted to remain pending at least two years without having been brought to
trial or hearing.” Section 391, subdivision (a) defines “ ‘Litigation’ ” to mean “any civil action
or proceeding, commenced, maintained or pending in any state or federal court.” Section 391,
subdivision (d) defines a “ ‘Plaintiff” ” as “the person who commences, institutes or maintains a
litigation or causes it to be commenced, instituted or maintained.” Section 391, subdivision (e),

29

% 9

however, defines a ““ ‘Defendant’ ” as “a person against whom a litigation is brought or maintained
or sought to be brought or maintained.” The Legislature included these definitions in the original
vexatious litigant statute in 1963. (See Stats.1963, ch. 1471, § 1, p. 3038.) Aside from a few
amendments not applicable here, the Legislature left the definitions unchanged when it added
section 391.7 in ***464 1990 (Stats.1990, ch. 621, § 3, pp. 3072-3073) and amended it in 2011

(Stats.2011, ch. 49, § 1, p. 1878).

As noted at the outset, section 391.7, subdivision (a), provides: “In addition to any other relief
provided in this title, the court may, on its own motion or the motion of any party, enter a prefiling
order which prohibits a vexatious litigant from filing any new litigation in the courts of this state in
propria persona without first obtaining leave of the presiding justice or presiding judge of the court
where the litigation is proposed to be filed. Disobedience of the order by a vexatious litigant may
be punished as a contempt of court.” The reference to “presiding justice” in this subdivision, as
well as similar references in other subdivisions of the statute, was added by the 2011 amendment.
(Stats.2011, ch. 49, § 1, p. 1878.)

Before the 2011 amendment became effective, this court decided Shalant, supra, 51 Cal.4th 1164,
126 Cal.Rptr.3d 98, 253 P.3d 266, which held that section 391.7's prefiling process did not apply
where a vexatious litigant who was subject to a vexatious litigant prefiling order in a past action
filed new litigation represented by counsel. *97 Although Shalant did not address vexatious
litigant defendant appeals, it did discuss the vexatious litigant prefiling provision generally. The
court observed that the original section 391.7 was added in 1990 (Stats.1990, ch. 621, § 3,
pp. 3072-3073) to counter misuse of our courts by those abusing the system and to relieve
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defendants from the burden of meritless litigation. (Shalant, supra, 51 Cal.4th at pp. 1169, 1171,
126 Cal.Rptr.3d 98, 253 P.3d 266.)

At the time the Legislature amended section 391.7 in 2011, the Court of Appeal had already decided
Mahdavi, where the court **242 was faced with the same question presented here—do section
391.7's prefiling requirements apply to vexatious litigants who, as defendants, are appealing a
judgment or interlocutory order in an action filed against them? In Mahdavi, a hotel instituted
an unlawful detainer action against defendant Mahdavi four years after the Court of Appeal had
declared him to be a vexatious litigant. (Mahdavi, supra, 166 Cal. App.4th at p. 35, 82 Cal.Rptr.3d
121.) When he lost the unlawful detainer action in the trial court, Mahdavi's notice of appeal was
filed even though he had not sought an order from the presiding judge of the appellate division
permitting its filing. The appellate division stayed Mahdavi's appeal and eventually dismissed it
when he did not obtain the presiding judge's leave to proceed. Mahdavi held that the vexatious
litigant statute's prefiling requirements do not apply to defendants who appeal from a trial court's
adverse ruling in a case they did not originally file. (/d. at p. 42, 82 Cal.Rptr.3d 121.)

[8] Mahdavi explained that in 1990, when it added prefiling order requirements for vexatious
litigants, the Legislature intended section 391.7 to bar only plaintiffs from filing motions or papers
when appealing actions that they initiated. As Mahdavi observed, “[i]n appealing from a ruling
in a case that he did not initiate, [the defendant] cannot be said to be ‘maintaining’ the litigation
any more than any defendant can be considered to be ‘maintaining’ litigation by seeking to defend
himself through the filing of pleadings and motions in the trial court.” (Mahdavi, supra, 166
Cal.App.4th at p. 41, 82 Cal.Rptr.3d 121.) The court held that “[i]n such a case, even if the
defendant has abused the judicial system in the past as a plaintiff, the defendant must be permitted
to defend himself as any other defendant would.” (/d. at p. 42, 82 Cal.Rptr.3d 121.)

***465 Additionally, when the court decided Mahdavi, subdivision (b) of section 391.7 provided,
as it still does, that if permission to file is granted to a vexatious litigant plaintiff, the presiding
judge or justice may “condition the filing of the litigation upon the furnishing of security for the
benefit of the defendants.” (Italics added.) If a clerk mistakenly files the new litigation without
permission from the presiding justice or presiding judge, any party or the court may file “a notice
stating that the plaintiffis a vexatious litigant subject to a prefiling order as set forth in subdivision
(a),” which effectively stays the litigation. (§ 391.7, subd. (c), italics added.) If the court stays
the *98 litigation but later grants permission for the filing, the same subdivision states, “the
defendants need not plead” until 10 days later. (/bid., italics added.) The italicized language, which
the Legislature retained in the 2011 amendment, shows the legislative intent that section 391.7's
prefiling requirements apply to unrepresented vexatious litigant plaintiffs only, whether in the trial
or appellate courts.
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In 2011, the Legislature retained its original focus on plaintiffs as vexatious litigants when it
added the term “justice” to section 391.7, while making clear that the statute applies to vexatious
litigant plaintiffs in both the trial and appellate courts. (Assem. Com. on Judiciary, Rep. on Sen.
Bill No. 731 (2011-2012 Reg. Sess.) as amended Mar. 29, 2011, p. 4; see Sen. Judiciary Com.,
Rep. on Sen. Bill No. 731 (2011-2012 Reg. Sess.) as introduced, p. 5.) The Assembly Judiciary
Committee explained the amendment's limited purpose: “The Judicial Council notes that it is the
practice of the courts to apply the vexatious litigant statute in the Courts of Appeal, even though
the current statutory scheme does not include the term ‘justice’ which would indicate the statute
is not applicable to the Courts of Appeal. This bill would add the term ‘justice’ to clarify that the
statute does apply in the Courts of Appeal. Adding the proper terminology will make the statute
consistent with case law.” (Sen. Judiciary Com., Rep. on Sen. Bill No. 731 (2011-2012 Reg. Sess.)
as introduced, p. 5.) This legislative history and retained focus on pre-amendment statutory terms
supports Mahdavi's statutory interpretation. (Mahdavi, supra, 166 Cal.App.4th at pp. 41-42, 82
Cal.Rptr.3d 121.) It also supports our holding that the Legislature intended to retain the distinction
between a plaintiff and defendant, and thus maintain the traditional understanding of party roles
when it added the term “justice” to section 391.7 in 2011. It is clear the Legislature never intended
courts **243 to redefine the term plaintiff to include all appellants, regardless of their role in the
trial court action.

Chan and amicus curiae County of Tulare urge us to adopt the reasoning of In re R.H. (2009) 170
Cal.App.4th 678, 88 Cal.Rptr.3d 650 (R.H.), which treated an appealing defendant as a “plaintift”
under section 391.7 once the appeal is filed. (R.H., supra, 170 Cal.App.4th at p. 695, 88 Cal.Rptr.3d
650.) Chan asserts that under R.H., “a trial level defendant who brings an appeal is considered a
plaintiff for purposes of the vexatious litigant statutes and a trial level plaintiff who is a respondent
on appeal is a defendant.” Chan contends that section 391, subdivision (a) also supports her
argument because it includes appeals under its definition of litigation. Chan argues that a defendant
who initiates an appeal is in the same position as a plaintiff who files new litigation because he
or she controls the issues by paying a new filing fee, receiving a new case number, establishing
the issues in their first filing, and bearing the burden on the issues raised. Chan asserts, therefore,
that for purposes of the appeal, John acted as a ***466 plaintiff who commenced, instituted or
maintained a litigation under section 391, subdivisions (a) and (d), and *99 therefore should
be considered a plaintiff as defined under section 391, subdivision (d). Chan adds that making a
defendant's appeal not subject to the prefiling order process when that defendant has been declared
a vexatious litigant in another action is “little more than the exploitation of a loophole by vexatious
litigants and, in some sense, undermines the original purpose of these statutes.” As we explain,
we disagree.

The appellant in R. H. was the father of a juvenile in a dependency proceeding filed by the plaintiff
Fresno County Department of Children and Family Services. He filed 13 appeals and writ petitions
to the dependency court's orders after his minor child was placed in foster care when the child's
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mother neglected him due to her drug abuse and while the father was incarcerated. (R.H., supra,
170 Cal.App.4th at p. 683, 88 Cal.Rptr.3d 650.) R.H. noted that “not only have all 13 appeals and
writs been determined adversely to R.H., in five of those cases there was not even an arguable
issue.” (Id. at p. 707, 88 Cal.Rptr.3d 650.)

[9] The appellate court in R.H. declared the appellant a vexatious litigant after finding that
“the vexatious litigant law exists not only to help defendants but to curb misuse of the court
system.” (R.H., supra, 170 Cal.App.4th at p. 703, 88 Cal.Rptr.3d 650.) The R.H. court was correct
that it had authority to declare the father a vexatious litigant. Section 391 does not prohibit a Court
of Appeal from declaring a defendant appellant or writ petitioner to be a vexatious litigant in the
first instance during the course of an appeal from litigation the defendant or writ petitioner did
not file. (§ 391, subd. (b)(3).)

Having correctly read section 391, subdivision (b)(3) as allowing it to declare the defendant
appellant a vexatious litigant in the first instance, R.H. went on, in dictum, to address the
application of section 391.7, concluding that statute would bar a defendant appellant with a
prefiling order against him or her from filing an appeal or writ in the Court of Appeal without
permission of the presiding justice. (R.H., supra, 170 Cal.App.4th at pp. 694-696, 88 Cal.Rptr.3d
650.) The facts in R.H. did not call for the court to address, as we must in this case, application
of the statute's prefiling requirements to previously declared vexatious litigant defendants who
appeal from actions they did not initiate. The R.H. court reached an untenable conclusion on this
point. As already explained, the language of the vexatious litigant statute indicates that the prefiling
permission requirement applies to appeals by plaintiffs, not to parties who did not initiate the action

in the trial court.

We disapprove In re R.H., supra, 170 Cal.App.4th 678, 694-695, 88 Cal.Rptr.3d 650, and
McColm v. Westwood Park Assn. (1998) 62 Cal.App.4th 1211, 1217, 73 Cal.Rptr.2d 288,
insofar as they state or imply that section 391.7's prefiling requirements apply to all vexatious
litigant appellants and writ petitioners. Additionally, we disapprove language in Mahdavi v.
Superior Court, supra, 166 Cal.App.4th 32, 41, 82 Cal.Rptr.3d 121, to the extent it could be
interpreted as precluding a Court of Appeal from declaring an in propria persona defendant
on appeal to be a vexatious litigant under section 391.

**244 The R.H. court relied in part on McColm v. Westwood Park Assn., supra, 62 Cal.App.4th
1211, 73 Cal.Rptr.2d 288, for its dictum on section 391.7. *100 R.H., supra, 170 Cal.App.4th at p.
695, 88 Cal.Rptr.3d 650.) The appealing vexatious litigant in McColm, however, was the plaintiff
in the trial court action; the court had no occasion to, and did not, address the question whether
section 391.7's prefiling permission requirement applied to an appeal ***467 by a party who did
not initiate the action below.
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Thus, Chan's reliance on R.H. is misplaced, and her additional contention that we should reverse
the Court of Appeal's judgment in order to “close up” the perceived “loophole” in the Legislature's
drafting of section 391.7 is unpersuasive. Changing the language and the intent of the definitions
in section 391 and the scope of amended section 391.7 in the statutory scheme to give it Chan's
expansive interpretation—defining appealing defendants as plaintiffs and responding plaintiffs as
defendants—would ignore the statute's plain words and the 2011 amendment to section 391.7, as
well as undermine its reasonable application.

CONCLUSION

Based on the foregoing analysis, we affirm the Court of Appeal judgment. Section 391.7's prefiling
requirements do not apply to a self-represented vexatious litigant's appeal of a judgment or
interlocutory order in an action in which he or she was the defendant.

We Concur: CANTIL-SAKAUYE, C.J., WERDEGAR, CORRIGAN, LIU, CUELLAR, and
KRUGER, JJ.

All Citations

63 Cal.4th 91,369 P.3d 238, 201 Cal.Rptr.3d 459, 16 Cal. Daily Op. Serv. 4733, 2016 Daily Journal
D.A.R. 4355
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95 Cal.App.5th 819
Court of Appeal, Third District, California.

PACIFIC GAS AND ELECTRIC COMPANY, Petitioner,
V.
The SUPERIOR COURT OF SAN JOAQUIN COUNTY, Respondent;
South San Joaquin Irrigation District, Real Party in Interest.

C097529
I
Filed September 21, 2023

Synopsis

Background: Irrigation district brought eminent domain action to acquire a portion of
electric utility's electric distribution system that was within district's service territory in order
to provide its own retail electric service. The Superior Court, San Joaquin County, No.
STKCVUED20160006638, Robert T. Waters, J., confirmed an earlier order of the Superior Court,
Carter P. Holly, concerning standard of proof to be applied at trial. Utility petitioned for writ of
mandate.

Holdings: The Court of Appeal, Renner, J., held that:

[1] utility could raise objection to the taking on grounds that were separate from validity of district's
resolution of necessity, and

[2] separation of powers doctrine did not require judicial deference to district's resolution of
necessity.

Writ 1ssued.

Procedural Posture(s): Petition for Writ of Mandate; Request for Judicial Notice; Motion in
Limine.

West Headnotes (24)

[1] Mandamus ¢ Time to Sue, Limitations, and Laches
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2]

3]

4]

[5]

[6]

As a general rule, a petition for writ of mandate should be filed within the 60-day period
that is applicable to appeals.

Mandamus & Time to Sue, Limitations, and Laches

An appellate court may consider a petition for writ of mandate at any time, but has
discretion to deny a petition filed after the 60—day period applicable to appeals, and should
do so absent extraordinary circumstances justifying the delay.

Eminent Domain « Right of review

Extraordinary circumstances existed for mandamus review of the substance of two
superior court orders regarding standard of proofto be applied at trial on irrigation district's
right to take a portion of electric utility's electric distribution system under Eminent
Domain Law, even though the first order was filed six years earlier, where a timely petition
for writ of mandate was previously filed with respect to first order, that petition was only
dismissed because it was then moot, current writ petition was timely as to second order,
and, to the extent the second order was erroneous, it was erroneous because it attempted to
incorporate an erroneous and incompatible earlier ruling. Cal. Civ. Proc. Code § 1230.010
et seq.

Eminent Domain ¢ Nature and source of power

“Eminent domain” is the right of the people or government to take private property for
public use. Cal. Civ. Proc. Code § 1230.010 et seq.

Eminent Domain ¢« Necessity for appropriation

A defendant in an eminent domain action may avoid the effect of a statutory presumption
regarding public necessity elements by successfully challenging the validity of the public
entity's resolution of necessity that is needed to commence an eminent domain proceeding.
Cal. Civ. Proc. Code §§ 1245.220, 1245.250(a).

Eminent Domain « Hearing and Determination as to Right to Take

A challenge to a resolution of necessity raised as a defense in an eminent domain action
1s reviewed under the same standard as a challenge by way of a writ of mandate. Cal. Civ.
Proc. Code §§ 1085, 1245.255(a).
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[7]

8]

9]

[10]

[11]

Mandamus ¢ Scope of inquiry and powers of court

In ordinary mandamus proceedings courts exercise very limited review out of deference
to the separation of powers between the Legislature and the judiciary, to the legislative
delegation of administrative authority to the agency, and to the presumed expertise of the
agency within its scope of authority; the court may not weigh the evidence adduced before
the administrative agency or substitute its judgment for that of the agency, for to do so
would frustrate legislative mandate. Cal. Civ. Proc. Code § 1085.

Eminent Domain ¢« Conclusiveness and effect of exercise of delegated power

Judicial review of the resolution of necessity for taking by eminent domain by ordinary
mandamus on the ground of abuse of discretion is to determine whether adoption of the
resolution by the governing body of the public entity has been arbitrary, capricious, or
entirely lacking in evidentiary support, and whether the governing body has failed to
follow the procedure and give the notice required by law. Cal. Civ. Proc. Code §§ 1085,
1240.030, 1245.220, 1245.235, 1245.255(a).

Eminent Domain « Necessity for appropriation

A gross abuse of discretion may be shown by a lack of substantial evidence supporting the
resolution of necessity for a taking by eminent domain. Cal. Civ. Proc. Code §§ 1240.030,
1245.220.

Eminent Domain « Hearing and Determination as to Right to Take

A trial court's review of the validity of the resolution of necessity for a taking by eminent
domain is limited to a review of the agency's proceedings and therefore no new evidence
may be admitted. Cal. Civ. Proc. Code §§ 1240.030, 1245.220, 1245.255(a).

Eminent Domain ¢ Hearing and Determination as to Right to Take

The trial on an agency's right to take property by eminent domain is not limited to deciding
the validity of the resolution of necessity. Cal. Civ. Proc. Code §§ 1245.220, 1245.255(a).
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313 Cal.Rptr.3d 764, 23 Cal. Daily Op. Serv. 9440, 2023 Daily Journal D.A.R. 9802

[12]

[13]

[14]

[15]

[16]

Statutes « Context
Statutes « Construing together; harmony
Statutes « Unintended or unreasonable results; absurdity

In construing a statute, a court construes the statute's words in context, and harmonizes
statutory provisions to avoid absurd results.

Statutes < Extrinsic Aids to Construction
Statutes ¢« Plain, literal, or clear meaning; ambiguity

If a court finds that statutory language ambiguous or subject to more than one
interpretation, the court may look to extrinsic aids, including legislative history or purpose
to inform its views.

Eminent Domain « Evidence as to right to take

Electric utility did not have to show that irrigation district grossly abused its discretion
or that the findings in district's resolution of necessity were not supported by substantial
evidence in order to challenge district's right to take a portion of utility's electric
distribution system that was within district's service territory for purposes of providing
its own retail electric service; utility simply was required to prove that one of the public
necessity elements or the “more necessary public use” element was not true by the
preponderance of the evidence. Cal. Civ. Proc. Code §§ 1240.030, 1240.610, 1245.250(b),
1250.360, 1250.370.

1 Case that cites this headnote

Eminent Domain ¢« Necessity for appropriation

An objection to the public necessity elements or the “more necessary public use” element
for condemnation of property that is already appropriated to public use is not inherently
a challenge to the validity of a resolution of necessity that requires a showing of abuse of
discretion or lack of substantial evidence. Cal. Civ. Proc. Code §§ 1250.360(f), 1250.370.

1 Case that cites this headnote

Evidence « Effect on burdens of production, persuasion, and proof

A presumption affecting the burden of proof initially places on the same party the burden
of producing evidence. Cal. Evid. Code §§ 601, 606.
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Pacific Gas and Electric Company v. Superior Court of..., 95 Cal.App.5th 819...
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[17]

[18]

[19]

[20]

[21]

Evidence « Effect on burdens of production, persuasion, and proof

A presumption affecting the burden of producing evidence requires the ultimate fact to be
found from proof of the predicate facts in the absence of other evidence, and if contrary
evidence is introduced then the presumption has no further effect and the matter must be
determined on the evidence presented. Cal. Evid. Code § 604.

Evidence ¢« Shifting burdens

The burden of producing evidence, once met, may shift between the parties as further
evidence is introduced, while the burden of proof remains with the party on which it is
placed by law; the ultimate burden of proof is never altered. Cal. Evid. Code §§ 601, 604,
606.

Evidence « Effect on burdens of production, persuasion, and proof

A presumption affecting the burden of proof places on the party against whom it operates
the obligation to establish by evidence the requisite degree of belief concerning the
nonexistence of the presumed fact in the mind of the trier of fact or the court; in other
words, the affirmative obligation to prove it false by a preponderance of the evidence,
unless a different standard of proof is required by law. Cal. Evid. Code §§ 601, 606.

Evidence « Sufficiency of Evidence to Rebut

Unless deemed by the law to be conclusive, a presumption is rebutted by the existence
of contrary evidence, not by the absence of supporting evidence. Cal. Evid. Code §§ 601,
604, 606.

Appeal and Error « Substantial Evidence

In substantial evidence review, the reviewing court defers to the factual findings made
below; it does not weigh the evidence presented by both parties to determine whose
position is favored by a preponderance, but instead it determines whether the evidence
the prevailing party presented was substantial, or, as it is often put, whether any rational
finder of fact could have made the finding that was made below, and if so, the decision
must stand.
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Pacific Gas and Electric Company v. Superior Court of..., 95 Cal.App.5th 819...
313 Cal.Rptr.3d 764, 23 Cal. Daily Op. Serv. 9440, 2023 Daily Journal D.A.R. 9802

[22] Evidence & Legislative history

Court of Appeal would take judicial notice of an excerpt from the legislative journal
attached as an exhibit and additional legislative history attached as another exhibit to
request for judicial notice, but would deny request as to remaining documents as irrelevant
to the resolution of petition for writ of mandate concerning the standard of proof to be
applied at trial in irrigation district's eminent domain action to acquire a portion of electric
utility's electric distribution system that was within district's service territory in order to
provide its own retail electric service. Cal. Civ. Proc. Code §§ 1085, 1245.255(a).

[23] Constitutional Law « Judicial exercise of statutory authority as encroaching on

executive

Eminent Domain ¢ Questions for jury

Question of necessity of the taking of a public utility's property was made a judicial
question by statute, and therefore the separation of powers doctrine did not require judicial
deference to irrigation district's resolution of necessity when court was resolving electric
utility's challenge to the public necessity elements or the “more necessary public use”
element for district's proposed taking of a portion of utility's electric distribution system

that was within district's service territory for purposes of providing its own retail electric
service. Cal. Civ. Proc. Code §§ 1240.030, 1240.610, 1240.650, 1250.360(f), 1250.370.

1 Case that cites this headnote

[24] Eminent Domain ¢ Conclusiveness and effect of legislative action

The necessity of a taking of property that is already appropriated to public use is a
legislative question. Cal. Civ. Proc. Code §§ 1250.360(f), 1250.370.

**767 ORIGINAL PROCEEDING in mandate. Petition granted. Robert T. Waters, Judge. (Super.
Ct. No. STKCVUED20160006638)

Attorneys and Law Firms

Manatt, Phelps & Phillips, George M. Soneff, Edward G. Burg, Joanna S. McCallum and David
T. Moran, Los Angeles, for Petitioner.
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Opinion

RENNER, J.

Judge of the Placer County Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.

*826 Petitioner Pacific Gas and Electric Company (PG&E) seeks extraordinary writ relief for the
second time arising out of the parties’ ongoing efforts to clarify the standard of proof to be applied
at trial on South San Joaquin Irrigation District's (the District) right to take part of PG&E's electric

distribution system under the Eminent Domain Law (Code Civ. Proc., § 1230.010 et seq.). ' PG&E
emphasizes that it does not challenge the validity of the resolution of necessity adopted by the
District. PG&E does challenge the District's right to take its property on grounds that conflict with
various findings the District made in its resolution. Because these challenges are authorized by
statute (§§ 1250.360, subd. (f), 1250.370), PG&E can succeed at trial by essentially disproving
one of these findings by a preponderance of the evidence. Further, we agree with PG&E that the
superior court's September 6, 2017 and November 28, 2022 orders erred in concluding that PG&E
also needed to demonstrate the District abused its discretion in adopting its resolution of necessity.

I Undesignated statutory references are to the Code of Civil Procedure.

Therefore, we shall issue a peremptory writ of mandate compelling the superior court to vacate
its September 6, 2017 and November 28, 2022 orders, and enter a new order consistent with this
opinion.
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I. BACKGROUND

A. Procedural Background

Real party in interest the District is a California special district that provides irrigation water
and domestic water service to customers in southern San Joaquin County. PG&E is a public
utility that owns and operates an electric distribution system that provides retail electric service
within the *827 District's service area. In 2016, **768 the District filed the underlying eminent
domain action to acquire the portion of PG&E's electric distribution system that is within the
District's service territory in order to provide its own retail electric service. The complaint attached
a resolution of necessity adopted by the District. The resolution contained the following findings
by the District: (1) the public interest and necessity require the project; (2) the project is planned
or located in the manner that will be most compatible with the greatest public good and the least
private injury; (3) the property is necessary for the proposed project; and (4) the public use by the
District of PG&E's electric distribution system constitutes a more necessary public use than the
use for which the property is appropriated by PG&E.

PG&E's answer included an objection to the District's right to take its property under section
1250.360, subdivision (f), on the grounds that the District's takeover of the property was not for
a more necessary public use. PG&E further objected pursuant to section 1250.370 on the grounds
that: (1) the public interest and necessity do not require the project; (2) the project is not planned
or located in the manner that will be most compatible with the greatest public good and the least
private injury; and (3) the property described in the complaint is not necessary for the proposed
project. The answer did not state PG&E challenged the validity of the resolution of necessity or
make any reference to section 1245.255. That statute provides for “judicial review of the validity
of the resolution” as well as a challenge to the effect of the resolution on the grounds that “its
adoption or contents were influenced or affected by gross abuse of discretion by the governing
body.” (§ 1245.255, subds. (a), (b).)

In 2017, the parties filed cross-motions to determine the standard of review and/or standard of proof
at trial on the District's right to take. In its motion, PG&E emphasized that it was not challenging the
validity of the resolution of necessity or its evidentiary effect under section 1245.255. Nonetheless,
in a September 6, 2017 order, the Honorable Carter P. Holly characterized PG&E's challenges as
to “the District's right to take and the validity of the District's adopted Resolution of Necessity.”
Judge Holly held “PG&E may introduce additional evidence, outside the record of the District's
Resolution of Necessity proceeding, to attempt to disprove the District's determinations that the
four findings of public use and necessity have been established. [{]] While the District's Resolution
establishes a rebuttable presumption that the four public use and necessity requirements have
been satisfied, the Resolution is a quasi-legislative act of the governing body of a public entity,
which cannot be overturned absent a finding that the body committed a gross abuse of discretion.
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The quasi-legislative nature of the Resolution is not altered because extrinsic evidence can be
considered by the Court. [] To succeed at trial, PG&E has the burden of proof to show that the
District committed a *828 gross abuse of discretion in adopting the Resolution by showing that
there is a lack of substantial evidence to support the public use and necessity determinations.”

In October 2017, PG&E filed a petition for writ of mandate in this court seeking interlocutory
review of the September 6, 2017 order. We issued an order to show cause. In January 2018,
before briefing was complete on PG&E's writ petition, the superior court granted PG&E's pending
motion to dismiss the eminent domain action on other grounds, and entered judgment for PG&E.
Thereafter, PG&E filed a notice of case resolution and withdrawal of petition for writ of mandate
in this court, explaining that the underlying case had **769 been resolved by judgment in its
favor and requesting dismissal of the writ proceeding. The District opposed dismissal. We ruled
that PG&E's notice would be treated as a motion to withdraw the writ petition, granted the motion,
and vacated the order to show cause.

In Pacific Gas & Electric Company v. San Joaquin Local Agency Formation Commission (Dec.
15,2021, C086008) 2021 WL 5913702 [nonpub. opn.], a different panel of this court reversed the
2018 judgment of dismissal and remanded the action for further proceedings.

On remand, the District filed a section 170.6 peremptory challenge to Judge Holly, and the
Honorable Robert T. Waters was assigned to the case.

PG&E filed a motion in limine for determination of the standard of proof. Again, PG&E
emphasized it was not challenging the validity of the resolution of necessity or its evidentiary
effect under section 1245.255. The District opposed the motion.

[1] 2] [3] On November 28, 2022, Judge Waters issued an order concluding he could not

reconsider or modify Judge Holly's 2017 order. 2 As a result, the court *829 “confirm[ed]” the
prior ruling in its entirety, including that:

2 PG&E states it “disagrees with the court's view of its own authority” to revisit the 2017 order

but advances no substantive argument in support of this assertion. PG&E argues the “2022
Order, which incorporates and ‘confirm[s]’ the 2017 Order, is legally erroneous, as is the
2017 Order.” In its return, the District does not argue we cannot address the substance of
the 2017 order now. Indeed, both parties’ briefing focuses on the merits of this order. “As
a general rule, a writ petition should be filed within the 60-day period that is applicable to
appeals. [Citations.] ‘An appellate court may consider a petition for an extraordinary writ
at any time [citation], but has discretion to deny a petition filed after the 60-day period
applicable to appeals, and should do so absent “extraordinary circumstances” justifying the
delay.” ” (Volkswagen of America, Inc. v. Superior Court (2001) 94 Cal.App.4th 695,701, 114
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Cal.Rptr.2d 541, emphasis omitted.) We conclude such extraordinary circumstances exist in
this proceeding. Primarily, a timely writ petition was previously filed with respect to the 2017
order and was only dismissed because it was then moot. Further, the current writ petition
is timely as to the 2022 order and, as we will discuss, to the extent it is erroneous, it is
erroneous because it attempts to incorporate an erroneous and incompatible earlier ruling.
We will therefore address the merits of both rulings.

“PG&E may introduce additional evidence, out of the record of [the District]’s Resolution of
Necessity proceeding, to attempt to disprove [the District]’s determinations that the four findings
of public use and necessity have been established [citation]; and [q] [t]he standard of judicial
review is whether [the District] committed a gross abuse of discretion in adopting the Resolution
by showing that there is a lack of substantial evidence to support the public use and necessity
determinations.”

The court further stated the 2017 order “did not resolve the issue of the applicable burden of
proof standard” and ordered that “the applicable burden of proof standard for PG&E at the Right
to Take trial is the preponderance of the evidence standard.” The court also stated, pursuant to
section 166.1, that it believed the issues presented in PG&E's motion and addressed in the 2017
order “present controlling questions of law as to which there are substantial grounds for difference
of opinion, and that appellate resolution of them may materially advance the conclusion of the
litigation.”

PG&E filed this petition for writ of mandate or other appropriate relief asking this court to direct
the superior court to “vacate the 2022 Order and the incorporated 2017 Order, and instead grant
PG&E's motion in limine.”

**770 The District submitted a preliminary opposition arguing we should summarily deny the
petition because: (1) it is a procedurally improper attempt to secure a second opportunity to appeal
an interim order long after the time to challenge that order has expired; (2) this court declined to
address this issue in our 2021 opinion; (3) there are no extraordinary circumstances warranting
writ relief; and (4) the 2017 Order was not erroneous.

We issued an order to show cause why the relief prayed for in this proceeding should not be granted.
The District filed a return by answer addressing only PG&E's substantive arguments regarding the
proper burden of proof at trial.

B. Legal Background

[4] “ ‘Eminent domain is the right of the people or government to take private property for public
use.” ” (Customer Co. v. City of Sacramento (1995) 10 Cal.4th 368, 377, fn. 3, 41 Cal.Rptr.2d
658, 895 P.2d 900.) Under California's statutory Eminent Domain Law, “[t]he power of eminent
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domain may be exercised to acquire property for a proposed project only if all of the following
are established:

*830 “(a) The public interest and necessity require the project.

“(b) The project is planned or located in the manner that will be most compatible with the greatest
public good and the least private injury.

“(c) The property sought to be acquired is necessary for the project.” (§ 1240.030.)

“These three prerequisites to condemnation have been described as ‘the public necessity elements.’
” (SFPP v. Burlington Northern & Santa Fe Ry. Co. (2004) 121 Cal.App.4th 452, 468, 17
Cal.Rptr.3d 96.)

A public entity cannot commence an eminent domain proceeding until its governing body has
adopted a resolution of necessity that meets the requirements set forth in the Eminent Domain Law.
(§ 1245.220.) Among those requirements is notice to the person whose property is to be acquired
and an opportunity to be heard on the public necessity elements. (§ 1245.235.) The resolution
must ultimately contain “[a] declaration that the governing body of the public entity has found
and determined” the public necessity elements. (§ 1245.230, subd. (¢).) Additionally, where, as

here, the property is already appropriated to public use, 3 the resolution of necessity must refer to
section 1240.610, which requires that the new use be “a more necessary public use than the use to
which the property is [already] appropriated.” (§ 1240.610, italics added.)

3 See Slemons v. Southern California Edison Co. (1967) 252 Cal.App.2d 1022, 1026, 60

Cal.Rptr. 785 [“Electric power lines for the transmission and distribution of electric energy
are clearly a public use of property for eminent domain purposes’].

This proceeding concerns the application of certain presumptions related to the more necessary
public use (§ 1240.610) and public necessity (§ 1240.030) elements that apply at trial when the
property to be condemned is utility property. These presumptions were added in 1992 by Senate
Bill No. 1757 (1991-1992 Reg. Sess.; Senate Bill No. 1757) (Stats. 1992, ch. 812, §§ 2-3).

With respect to the more necessary public use requirement, generally it is presumed that “[w]here
property has been appropriated to public use by any person other than a public entity, the use
thereof by a public entity for the same use or any other public use is a more necessary use than
the use to which such property has already been appropriated.” (§ 1240.650, sub. (a).) However,
where the property “is electric, gas, or water public utility property which the public entity intends
to putto **771 the same use, the presumption of a more necessary use established by subdivision
(a) is a rebuttable presumption affecting the burden of proof.” (§ 1240.650, subd. (c).)
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*831 Similarly, in most situations, a resolution of necessity “conclusively establishes” the public
necessity elements. (§ 1245.250, subd. (a).) However, “[1]f ... the property is electric, gas, or water
public utility property, the resolution of necessity creates a rebuttable presumption that the matters
referred to in [s]ection 1240.030 are true. This presumption is a presumption affecting the burden
of proof.” (§ 1245.250, subd. (b).)

[S] A defendant in an eminent domain action may avoid the effect of a section 1245.250
presumption regarding the public necessity elements by successfully challenging the validity of
the resolution of necessity. (San Bernardino County Flood Control Dist. v. Grabowski (1988) 205
Cal.App.3d 885, 897, 252 Cal.Rptr. 676.) Section 1245.255, subdivision (a) provides for “judicial
review of the validity of the resolution” before commencement of the eminent domain action by
petition for writ of mandate under section 1085, or after commencement of the action by objection
to the right to take. Additionally, “[a] resolution of necessity does not have the effect prescribed in
[s]ection 1245.250 to the extent that its adoption or contents were influenced or affected by gross
abuse of discretion by the governing body.” (§ 1245.255, subd. (b).) Again, PG&E does not raise
any challenges under section 1245.255. Nonetheless, in order to contextualize the superior court's
rulings, we explain the standards that apply to challenges under section 1245.255.

[6] [71 [8] [9] “A challenge toaresolution of necessity raised as a defense in an eminent domain
action is reviewed under the same standard as a challenge by way of a writ of mandate.” (Inglewood
Redevelopment Agency v. Aklilu (2007) 153 Cal.App.4th 1095, 1114, 64 Cal.Rptr.3d 519.) “
‘[Clourts exercise very limited review “out of deference to the separation of powers between
the Legislature and the judiciary, to the legislative delegation of administrative authority to the
agency, and to the presumed expertise of the agency within its scope of authority.” [Citation.]
The court may not weigh the evidence adduced before the administrative agency or substitute
its judgment for that of the agency, for to do so would frustrate legislative mandate.’ [Citation.]
[9] ¢ “Judicial review of the resolution of necessity by ordinary mandamus on the ground of
abuse of discretion is ... to determine whether adoption of the resolution by the governing body
of the public entity has been arbitrary, capricious, or entirely lacking in evidentiary support, and
whether the governing body has failed to follow the procedure and give the notice required by
law.” [Citation.]’ [Citations.] ‘A gross abuse of discretion may be shown by a lack of substantial
evidence supporting the resolution of necessity.” ” (Redevelopment Agency of City of Chula Vista
v. Rados Bros. (2001) 95 Cal.App.4th 309, 316-317, 115 Cal.Rptr.2d 234.)

[10] Additionally, “the trial court's review of the validity of the resolution of necessity under
section 1245.255 is limited to a review of the agency's *832 proceedings and therefore no
new evidence may be admitted.” (Santa Cruz County Redevelopment Agency v. Izant (1995) 37
Cal.App.4th 141, 150, 43 Cal.Rptr.2d 366.)
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[11] The trial on an agency's right to take is “not limited to deciding the validity of the resolution
of necessity.” (Santa Cruz County Redevelopment Agency v. Izant, supra, 37 Cal.App.4th at pp.
150-151, 43 Cal.Rptr.2d 366.) Indeed, the focus of PG&E's extraordinary writ petition is the
**772 fact it may object to the District's right to take on any ground authorized by section
1250.360 or 1250.370. (§ 1250.350.) Section 1250.360 provides, “Grounds for objection to the
right to take, regardless of whether the plaintiff has adopted a resolution of necessity.” (Italics
added.) These objections include an objection that the proposed acquisition is not for a more
necessary public use. (§ 1250.360, subd. (f).) Section 1250.370 permits objections that contest
the public necessity elements “where the plaintiff has not adopted a resolution of necessity that
conclusively establishes” the public necessity elements. It is our task to address the burden of proof
at trial with respect to these objections. We turn now to this question.

I1. DISCUSSION

A. Standard of Review

[12] [13] “We review questions of statutory construction de novo. [Citation.] ‘Our primary task
in interpreting a statute is to determine the Legislature's intent, giving effect to the law's purpose.
[Citation.] We consider first the words of a statute, as the most reliable indicator of legislative
intent. [Citation.]” [Citation.] We construe the statute's words in context, and harmonize statutory
provisions to avoid absurd results. [Citation.] If we find the statutory language ambiguous or
subject to more than one interpretation, we may look to extrinsic aids, including legislative history
or purpose to inform our views.” (John v. Superior Court (2016) 63 Cal.4th 91, 95-96, 201
Cal.Rptr.3d 459, 369 P.3d 238.)

B. Burden of Proof

1. Successful Challenge to Validity of Resolution Not Required

[14] PG&E argues it does not have to show the District grossly abused its discretion or that the
findings in the resolution of necessity are not supported by substantial evidence; it simply must
prove that one of the public necessity elements (§ 1240.030) or the more necessary public use
element (§ 1240.610) is not true by the preponderance of the evidence. The District argues PG&E's
assertions are not supported by the express language of the statutes. We agree *833 with PG&E.
Its construction of the relevant statutes has properly harmonized their provisions. The District
argues that, despite what it claims, PG&E's challenge is to the validity of the resolution of necessity
under section 1245.255. This is incorrect.

An objection to the right to take may be raised on the grounds that the proposed acquisition does
not satisfy the requirements of section 1240.610 regarding condemnation for a more necessary
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public use. (§ 1250.360, subd. (f).) Such an objection may be raised “regardless of whether the
plaintiff has adopted a resolution of necessity.” (§ 1250.360.) Where the property “is electric, gas,
or water public utility property which the public entity intends to put to the same use,” there is a
“rebuttable presumption affecting the burden of proof.” (§ 1240.650, subd. (c).)

Section 1250.370 provides that, where, as here, “the plaintiff has not adopted a resolution of
necessity that conclusively establishes” the public necessity elements, a defendant may object to
the plaintiff's right to take on grounds that include: “(b) The public interest and necessity do not
require the proposed project. [q] (c) The proposed project is not planned or located in the manner
that will be most compatible with the greatest public good and the least private injury. [§] (d) The
property described in the complaint is not necessary for the proposed project.” (§ 1250.370, italics
added.) Thus, a public utility may attempt to prove that a public necessity element is not met.

**773 [15] Neither a challenge under section 1250.360, subdivision (f) to the more necessary
public use element nor a challenge under section 1250.370 to a public necessity element is
inherently a challenge to the validity of a resolution of necessity that requires a showing of
abuse of discretion or lack of substantial evidence. (See San Bernardino County Flood Control
Dist. v. Grabowski, supra, 205 Cal.App.3d at p. 898, 252 Cal.Rptr. 676 [“Even if the Resolution
of Necessity was properly adopted, thus presumptively establishing the existence of the three
conditions precedent, this rebuttable presumption of truth was overcome at trial by the introduction
of contradictory evidence”].) These statutory provisions permit an objection on grounds that are
separate from the validity of the resolution of necessity though the resolution remains significant
because it impacts the burden at trial with respect to the public necessity elements. Here, because
the property at issue is electric public utility property, “the resolution of necessity creates a
rebuttable presumption” that the public necessity elements are true. (§ 1245.250, subd. (b).)

Our conclusion finds further support in case law pertaining to condemnation of property outside
a public entity's boundaries. Where the property to be condemned “is not located entirely within
the boundaries of the local public entity,” the resolution of necessity creates a presumption that
*834 the public necessity elements are true. (§ 1245.250, subd. (c).) “This presumption is a
presumption affecting the burden of producing evidence.” (Ibid., italics added.) The District
admits that in extraterritorial condemnation cases, the issues of public use and necessity must
be judicially determined without deference to the public entity's findings. (E.g., San Bernardino
County Flood Control Dist. v. Grabowski, supra, 205 Cal.App.3d at p. 898, 252 Cal.Rptr. 676.)
While a presumption affecting the burden of proof and a presumption of affecting the burden of
producing evidence are different, they are also related, and we see no basis for concluding that
only one permits a substantive challenge to a public necessity element or the more necessary use
element separate from challenging the validity of a resolution of necessity.
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[16] [17] [18] “Every rebuttable presumption is either (a) a presumption affecting the burden
of producing evidence or (b) a presumption affecting the burden of proof.” (Evid. Code, § 601.)
“The effect of a presumption affecting the burden of proof is to impose upon the party against
whom it operates the burden of proof as to the nonexistence of the presumed fact.” (Evid. Code,
§ 606.) While a burden of proof and the burden of producing evidence are different, they are not
entirely unrelated. “[T]he burden of proof and the burden of producing evidence initially coincide.
[Citations.] So it may fairly be said a presumption affecting the burden of proof initially places
on the same party the burden of producing evidence.” (Farr v. County of Nevada (2010) 187
Cal.App.4th 669, 681, 114 Cal.Rptr.3d 36.) “ ‘A presumption affecting the burden of producing
evidence requires the ultimate fact to be found from proof of the predicate facts in the absence
of other evidence. If contrary evidence is introduced then the presumption has no further effect
and the matter must be determined on the evidence presented. (Evid. Code, § 604.)’ [Citation.] In
fact, as the trial or hearing progresses in such a situation, the burden of producing evidence, once
met, may shift between the parties as further evidence is introduced, while the burden of proof
remains with the party on which it is placed by law. [Citations.] The ultimate burden of proof is
never altered.” (/d. at p. 682, 114 Cal.Rptr.3d 36.) We see no reason for concluding that where the
**774 rebuttable presumption affects the burden of producing evidence the Legislature intended
to allow the court to decide issues based on the evidence without deference to any relevant agency
findings, but where the rebuttal presumption affects the burden of proof the Legislature intended
that the court give the relevant agency findings deference.

[19] [20] [21] We agree with PG&E that, in addition to being inconsistent with the statutory
scheme, the requirement imposed by the trial court that PG&E demonstrate the District's findings
in its resolution of necessity lacked substantial evidence is illogical and unworkable in combination
with the rebuttable presumption and a burden of proof by a preponderance of evidence. We
cannot give effect to section 1240.650, subdivision (c) or section 1245.250, subdivision (b)
while also applying a substantial evidence standard. *835 None of the authorities cited by the
District demonstrate otherwise. (See, e.g., Fonseca v. City of Gilroy (2007) 148 Cal.App.4th 1174,
1191-1192, 56 Cal.Rptr.3d 374 [“Our review thus comes down to independently determining
whether the housing element at issue is in substantial compliance with applicable statutory
requirements, i.e., does it contain the elements mandated by the statute,” italics added]; Johnston
v. Sonoma County Agricultural Preservation & Open Space Dist. (2002) 100 Cal.App.4th 973,
988, 123 Cal.Rptr.2d 226 [concluding Public Resources Code section 5540 was inapplicable to the
petition for writ of mandate and “[a] trial on the issue of best and most necessary public use only
occurs when the eminent domain defendant objects to the taking on that ground”].) “A presumption
affecting the burden of proofplaces on the party against whom it operates the obligation to establish
by evidence the requisite degree of belief concerning the nonexistence of the presumed fact in the
mind of the trier of fact or the court; in other words, the affirmative obligation to prove it false by
a preponderance of the evidence, unless a different standard of proof is required by law.” > (Farr
v. County of Nevada, supra, 187 Cal.App.4th at p. 681, 114 Cal.Rptr.3d 36.) “Unless deemed by
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the law to be conclusive, a presumption is rebutted by the existence of contrary evidence, not by
the absence of supporting evidence.” (San Diego Housing Com. v. Public Employment Relations
Bd. (2016) 246 Cal.App.4th 1, 13, fn. 9, 200 Cal.Rptr.3d 629.) In contrast, “ ‘[i]n substantial
evidence review, the reviewing court defers to the factual findings made below. It does not weigh
the evidence presented by both parties to determine whose position is favored by a preponderance.
Instead, it determines whether the evidence the prevailing party presented was substantial—or, as
it is often put, whether any rational finder of fact could have made the finding that was made below.
If so, the decision must stand.’ ”” (Coastal Environmental Rights Foundation v. California Regional
Water Quality Control Bd. (2017) 12 Cal.App.5th 178, 187-188, 218 Cal.Rptr.3d 596.) The fact the
Legislature adopted a rebuttable presumption affecting the burden proof further demonstrates that
substantial evidence review does not apply to an objection under section 1250.370 or 1250.360,
subdivision (f).

The District contends our interpretation of the statutory scheme would lead to absurd results
because the trial court has no authority to judicially veto discretion granted to the District by the
Legislature. That argument is at odds with the settled interpretation of the statutes with respect to
extraterritorial cases. Further, we disagree that what the Legislature did was **775 absurd. Under
the Eminent Domain Law, even where the public necessity requirements are met, the exercise of
the power of eminent domain is not required. (§ 1230.030.) In the circumstance where an agency
initiates an eminent domain action to condemn a public utility, the agency has the discretion to
exercise that power where appropriate. However, it is not absurd that the Legislature decided
to make the public necessity and more necessary *836 use elements judiciable in this context.
Indeed, as we will discuss next, it appears the Legislature had policy reasons for doing so.

2. Legislative History
The District argues the legislative history does not support our construction of the relevant statutes.
Neither party has identified an ambiguity that would require us to turn to the legislative history.
Regardless, the legislative history confirms our construction of the relevant statutes.

The Legislative Committee comments following section 1245.250 explain that a resolution of
necessity “does not affect the right of a defendant to contest the right to take his property” under
section 1240.620 as not for a more necessary public use.

The Enrolled Bill Report for Senate Bill No. 1757 states the Governor's Office of Planning and
Research recommended the Governor sign the bill because “there is a clear difference between
taking property because the community needs it for a more important use, and taking property
because the local government wants it under its own management.” Further, “[u]nder current law,
private utility owners simply do not have the ability to challenge the necessity of a public entity
to take their property for the same public use. This office believes that private property owners
should have the right to legally challenge whether it is in the public's best interest to seize their
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property.” The trial court properly took judicial notice of this document. Enrolled bill reports
are instructive on matters of legislative intent. (Elsner v. Uveges (2004) 34 Cal.4th 915, 934, fn.
19, 22 Cal.Rptr.3d 530, 102 P.3d 915.) Here, it comports with our understanding that, just an in
extraterritorial condemnation cases, the Legislature had policy reasons for allowing greater judicial
scrutiny over the decision to condemn.

[22] To support its counter argument, the District has requested judicial notice of an excerpt from
the Journal of the Assembly from August 27, 1992, that explained Assembly Member Jackie Speier
“was granted unanimous consent that the following communication relative to Senate Bill No.
1757 be printed in the Journal”: “[Senate Bill No.] 1757 makes a procedural change in how, under
limited circumstances, the question of necessity and better public use is proven in eminent domain
actions. It creates a rebuttable rather than a conclusive presumption in the specified circumstances.
[9] When I presented [Senate Bill No.] 1757 on the Floor for Assembly passage, I stated in
argument and stressed to the Assembly that ‘this is a procedural change, evidentiary in nature’ —
and that it does not affect basic rights but only allows *837 introduction of evidence on the subject

of the plresumption.”4 The District **776 argues that the only change made by Senate Bill No.
1757 was to allow the introduction of extrinsic evidence. This argument is unpersuasive because it
does not follow from the plain language of the statute. Further, the statement that the legislation did
not “affect basic rights” is too vague for us to understand the meaning of the assembly member's
statement. Our review of the legislative history cited by the parties does not alter our analysis of
the statutory language.

4 We deferred ruling on the District's request pending calendaring and assignment of the

panel. We now grant the request only as to this excerpt from the Journal of the Assembly
attached as exhibit 4 and the additional legislative history attached as exhibit 3 to the
request. (See Kaufman & Broad Communities, Inc. v. Performance Plastering, Inc. (2005)
133 Cal.App.4th 26, 31-32, 34 Cal.Rptr.3d 520 [house journals and floor statements are
cognizable legislative history].) We deny the request as to the remaining documents as they
are irrelevant to our resolution of this petition.

3. Separation of Powers
[23] [24] The District argues the separation of powers doctrine requires its quasi-legislative
determinations be accorded judicial deference. We disagree. The necessity of a taking is a
legislative question. (Bragg v. Weaver (1919) 251 U.S. 57, 58, 40 S.Ct. 62, 64 L.Ed. 135; Anaheim
Redevelopment Agency v. Dusek (1987) 193 Cal.App.3d 249, 254, 239 Cal.Rptr. 319.) Historically,
“our statutory provisions [citations] have placed the determination of the question of ‘necessity’
within the exclusive province of the condemning body by expressly declaring that the latter's
determination of ‘necessity’ shall be ‘conclusive evidence’ thereof.” (People v. Chevalier (1959)
52 Cal.2d 299, 306-307, 340 P.2d 598.) However, the question of necessity can be made a judicial
question by statute, and the Legislature has done just that in the context of public utilities. (/d.
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at p. 306, 340 P.2d 598.) As evidenced by cases involving extraterritorial condemnation, that this
can be a judicial question separate from the validity of the resolution of necessity is nothing new.
(San Bernardino County Flood Control Dist. v. Grabowski, supra, 205 Cal.App.3d at p. 898, 252
Cal.Rptr. 676.) The separation of powers doctrine does not dictate we rewrite the terms of section
1250.370 or 1250.360, subdivision (f).

PG&E need not demonstrate the District abused its discretion in adopting its resolution of necessity
to successfully object to the District's right to take its utility property under section 1250.370 or
1250.360, subdivision (f).

II1. DISPOSITION

Let a peremptory writ of mandate issue vacating respondent court's September 6, 2017 and
November 28, 2022 orders and directing the superior *838 court to issue a new order consistent
with this opinion. Pacific Gas and Electric Company shall recover its costs in this original
proceeding. (Cal. Rules of Court, rule 8.493(a)(1)(A).)

We concur:

DUARTE, Acting P. J.

HORST, J."
All Citations

95 Cal.App.5th 819, 313 Cal.Rptr.3d 764, 23 Cal. Daily Op. Serv. 9440, 2023 Daily Journal D.A.R.
9802

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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52 Cal.2d 299, 340 P.2d 598
Supreme Court of California

THE PEOPLE ex rel. DEPARTMENT OF PUBLIC WORKS, Respondent,
V.
STUART CHEVALIER et al., Defendants; RICHARD C. GOODSPEED et al., Appellants.
THE CITY OF LOS ANGELES, Respondent,
V.
RICHARD C. GOODSPEED et al., Appellants.

L. A. No. 25275.
June 16, 1959.

HEADNOTES

(1)

Eminent Domain § 2--Nature of Right.

Because eminent domain is an inherent attribute of sovereignty, constitutional provisions merely
place limitations on its exercise.

See Cal.Jur.2d, Eminent Domain, § 4; Am.Jur., Eminent Domain, § 7 et seq.

(2a, 2b)

Eminent Domain § 12, 41--Limitations on Exercise of Right-- Public UseJust Compensation.
The only limitations placed on exercise of the right of eminent domain by Cal. Const., art. I, §
14, and U.S. Const., 14th Amendment, are that the taking be for a “public use” and that “just
compensation” be paid for such taking. Each of these limitations creates a justiciable issue in
eminent domain proceedings; all other questions involved in the taking of private property are of
a legislative nature.

3)

Highways § 43--Condemnation ProceedingsStreets § 15--Eminent Domain.

The taking of property for use as a public street or highway is a taking for an established public
use, even though the street or highway will bear relatively little traffic.
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See Cal.Jur.2d, Highways and Streets, §§ 30, 56 et seq.; Am.Jur., Highways, § 31, Eminent
Domain, § 57.

4)

Eminent Domain § 28--Requirement That Particular Use Be Necessary-- Determination by
Resolution or Ordinance.

Recitations in a city ordinance and in the State Highway Commission's resolution of the “public
necessity” of proposed improvements, that “such property is necessary therefor,” and that the
improvements were “planned or located in the manner which will be most compatible with the
greatest public good and the least private injury,” are “conclusive evidence” of those matters. (Code
Civ. Proc., § 1241, subd. 2; Sts. & Hy. Code, § 103.) *300

(5a, 5b)

Eminent Domain § 26--Requirement That Particular Use Be Necessary.

If a use is a public one, the necessity, propriety or expediency of appropriating private property for
that use is a legislative, not a judicial, question. The question is purely political, does not require
a hearing, and is not the subject of judicial inquiry.

(6)

Eminent Domain § 12, 26--Public Use and Necessity Distinguished.

The distinction between the question of public use and the question of necessity for taking
particular property should be recognized.

(7

Eminent Domain § 28--Requirement That Particular Use Be Necessary-- Determination by
Resolution or Ordinance.

Questions of the necessity for making a given public improvement, the necessity for adopting a
particular plan therefor, or the necessity for taking particular property rather than other property
for the purpose of accomplishing such public improvement, cannot be made justiciable issues
though fraud, bad faith or abuse of discretion are alleged in connection with the condemning body's
determination of such necessity.

(8)

Eminent Domain § 27--Requirement That Particular Use Be Necessary-- Province to Determine
Necessity.

Where the owner of land sought to be condemned for an established public use is accorded his
constitutional right to just compensation for the taking, the condemning body's motives or reasons
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for declaring that it is necessary to take the land are no concern of his. (Disapproving any language
implying contrary rule in People v. Lagiss, 160 Cal.App.2d 28, 32-33 [324 P.2d 926]; Orange
County Water Dist. v. Bennett, 156 Cal.App.2d 745, 750 [320 P.2d 536]; Los Angeles County Flood
Control Dist. v. Jan, 154 Cal.App.2d 389, 394 [316 P.2d 25]; City of La Mesa v. Tweed & Gambrell
Planning Mill, 146 Cal.App.2d 762, 777 [304 P.2d 803]; People ex rel. Department of Public
Works v. Schultz Co., 123 Cal.App.2d 925, 941 [268 P.2d 117]; People v. Thomas, 108 Cal.App.2d
832, 835 [239 P.2d 914]; People v. Milton, 35 Cal.App.2d 549, 552 [96 P.2d 159].)

)

Eminent Domain § 125--Proceedings--Consolidation.

It was not an abuse of discretion to consolidate for trial two eminent domain proceedings by the
state and a city to extinguish certain street access rights and to acquire an easement over defendants'
land for street purposes where the two takings were interrelated, both being incidental to the same
freeway project, and the state and city were acting in cooperation toward accomplishing the same
improvement. (Code Civ. Proc., § 1048.)

(10)

Streets § 16--Eminent Domain--Proceedings--Instructions.

In consolidated eminent domain actions by the state and a city to extinguish certain street access
rights and to acquire an easement over defendants' land for street purposes, it was not error to refuse
certain instructions on the issue of damages *301 as against the objections that the instructions
given did not make clear to the jury that severance damages to defendants' property were the
possible results of each of the takings and confused the resultant benefits which could be set off
against the damages, where the court's refusal to give the requested instructions was in accordance
with its view that the takings were interdependent parts of the same project, where the jury was
properly instructed in computing damages on the facts of the case, and where the court used
defendants' submitted instructions for distinguishing special benefits from general benefits, and
for determining net severance damage.

(11)

Streets § 16--Eminent Domain--Proceedings--Verdict.

In consolidated eminent domain actions by the state and a city to extinguish certain street access
rights and to acquire an easement over defendants' land for street purposes, a form of verdict
calling for three items, namely, value of the land taken in opening a street, severance damages to
the balance of the land caused by the taking of the right of access and the extension of the street
incident to the construction of a freeway, and special benefits to the remaining land, was properly
in accord with the court's view as to the interdependence of the two takings in the construction of
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the freeway, the propriety of the consolidation of the two proceedings for trial, and the consequent
submission of the case with its integrated damage considerations for determination by the jury.

(12)

Streets § 16--Eminent Domain--Proceedings--Evidence.

In consolidated eminent domain actions by the state and a city to extinguish certain street access
rights and to acquire an easement over defendants' land for street purposes, it was proper to
reject evidence of an architect's sketch showing a proposed motel and restaurant improvement of
defendants' land where, though the evidence might be relevant, the sketch could have no purpose
other than to enhance the damages, in view of testimony of experts to the suitability and value of
the land for the proposed use before but not after the condemnation.

SUMMARY

APPEALS from a judgment of the Superior Court of Los Angeles County. David Coleman, Judge.
Affirmed.

Consolidated eminent domain actions by the state and a city to extinguish certain street access
rights and to acquire an easement over defendants' land for street purposes. Judgment for plaintiftfs
affirmed.

COUNSEL

Richard C. Goodspeed, in pro. per., Paul R. Hutchinson and Vaughan, Brandlin & Baggot for
Appellants. *302

George C. Hadley, William H. Peterson, Charles E. Spencer, Jr., Roger Arnebergh, City Attorney,
and Peyton H. Moore, Jr., for Respondents.

SPENCE, J.

Defendants Richard C. Goodspeed and William A. Hyland, as trustee, appeal from a judgment
entered in two consolidated eminent domain actions, one brought by the state and the other by the
city, to extinguish certain street access rights and to acquire an easement over said defendants' land
for street purposes. The takings were incidental to the construction of a freeway. The jury found
that the market value of the property taken was $7,500, and that severance damages were offset by
special benefits to the portion of the land which was not taken. Defendants seek a reversal on the
following grounds of alleged error: (1) the striking of portions of their answer, which purported to
raise special defenses of fraud, bad faith, and abuse of discretion; (2) the consolidation of the two
proceedings for trial; (3) the refusal of certain instructions bearing on the measure of damages;
(4) the submitting to the jury of an alleged improper form of verdict; and (5) the exclusion from
evidence of a proposed plan for improving defendants' land.
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The litigation involved property in a block in the city of Los Angeles, which block was bounded
on the north by 98th Street, on the east by Broadway, on the south by Century Boulevard, and on
the west by Olive Street. Defendants owned a strip on the southeast corner, with a frontage of 87
feet on Century Boulevard and 441.63 feet on Broadway. 99th Street formerly cut into the block,
crossing Olive Street from the west, but did not continue through to Broadway. It ended at the
westerly boundary of defendants' land.

A section of the new Harbor Freeway was built, running generally along Olive Street. It does
not cross defendants' land but its construction resulted in the closing of the intersection of 99th
Street and Olive. Access to the west along 99th Street was thereby denied to defendants and to
the owners of property located in said block on 99th Street to the east of its former intersection
with Olive Street.

To provide access for the landlocked parcels located on 99th Street east of its former intersection
with Olive Street, the state sought to obtain an easement measuring 60 feet by 87 feet over
defendants' land, for the purpose of extending 99th Street to Broadway. Defendants successfully
interposed demurrers on the theory that the condemnation to provide *303 for this extension
was beyond the power of the state with respect to the freeway project. The state and the city then
entered into an agreement whereby the city agreed to condemn the easement across defendants'
land. The state therefore limited its action against defendants to condemning defendants' right of
access over 99th Street to and across the former Olive Street; and the city then brought the action
to condemn the easement over defendants' land to extend 99th Street to Broadway.

The two actions were thereafter consolidated for trial. At the outset of the trial plaintiffs moved to
strike from the defendants' answers those portions which defendants characterize as establishing
“special defenses” of fraud, bad faith and abuse of discretion. With respect to the state's action, the
allegations were that it was feasible to construct the freeway over 99th Street instead of closing
off defendants' westerly access, and that in failing to so construct the freeway, the State Highway
Commission acted arbitrarily and abused its discretion.

The allegations of fraud, bad faith, and abuse of discretion with respect to the city's action were
more detailed. They attacked the city council's action in finding that condemning an easement
across defendants' land was necessary and in the public interest. In substance, the allegations were
that (1) the council abused its discretion in that (a) it failed to investigate properly the advisability
of providing access to the landlocked parcels by constructing a north-south service road along the
east side of the freeway, from 99th Street to 98th Street, across land available for the purpose; (b)
the council's finding was “pursuant to an agreement and conspiracy by and between said Council
and the California State Highway Commission” merely to further the commission's desires rather
than to further any of the city's own interests, since the state would otherwise have to construct
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the described service road; (c) the council refused to hear defendants' arguments that the described
service road was more in the public interest; (2) the council acted in bad faith, fraudulently,
arbitrarily, and negligently in that (a) it acted in concert with and under the domination, control, and
influence of state agencies, without studying or investigating for itself the necessity or desirability
of the described service road as an alternative; (b) rather than for a legitimate city interest, the
condemnation was for the purpose of accomplishing *304 for the state what the state was unable
to do, and saving the state from having to build the described service road; (c) it refused to hear
defendants' arguments that the public interest would be better served by the described service road.

After receiving in evidence the city ordinance and the commission's resolution containing the
findings attacked in the answer, the court ordered the “special defenses” stricken. The question is
whether the stricken allegations presented a justiciable issue.

(1) Because eminent domain is an inherent attribute of sovereignty, constitutional provisions
merely place limitations upon its exercise. (County of San Mateo v. Coburn, 130 Cal. 631, 634 [63
P. 78, 621]; County of Los Angeles v. Rindge Co., 53 Cal.App. 166, 174 [200 P. 27].) ( 2a) The only
limitations placed upon the exercise of the right of eminent domain by the California Constitution
(art. I, § 14) and the United States Constitution (Fourteenth Amendment) are that the taking be
for a “public use” and that “just compensation” be paid for such taking. Each of these limitations
creates a justiciable issue in eminent domain proceedings. But “all other questions involved in the
taking of private property are of a legislative nature.” (University of So. California v. Robbins,
1 Cal.App.2d 523, 525 [37 P.2d 163].) ( 3) The taking of property for use as a public street or
highway is clearly a taking for an established public use. (Ridge Co. v. County of Los Angeles,
262 U.S. 700, 706 [43 S.Ct. 689, 67 L.Ed. 1186]; 2 Nichols on Eminent Domain (3d ed.) § 7.512
[2], p. 489), even though the street or highway will bear relatively little traffic. (Sherman v. Buick,
32 Cal. 241, 255 [91 Am.Dec. 577].) There is no question, then, that the takings in the instant
case are for a public use. Defendants did not allege fraud, bad faith, or abuse of discretion in the
sense that the condemner does not actually intend to use the property as it resolved to use it. The
stricken allegations in defendants' “special defenses” sought judicial review of the findings that the
respective takings were necessary and commensurate with the greatest public good and the least
private injury. These legislative determinations are frequently termed the question of necessity.

(4) The recitations in the city ordinance and Highway Commission's resolution of the “public
necessity” of the proposed improvements, that “such property is necessary therefor,” and that
the improvements were “planned or located in the manner which will be most compatible with
the greatest *305 public good, and the least private injury,” are “conclusive evidence” of those
matters. (Code Civ. Proc., § 1241, subd. 2; Sts. & Hy. Code, § 103.) ( 5a) In upholding the
constitutionality of this conclusive presumption, the United States Supreme Court said: “That
the necessity and expediency of taking property for public use is a legislative and not a judicial
question is not open to discussion. ... The question is purely political, does not require a hearing,
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and is not the subject of judicial inquiry.” (Rindge Co. v. County of Los Angeles, supra, 262 U.S.
700, 709.)

However, defendants maintain that there is an implied exception to the statutory conclusive
presumption. They argue that the determination of necessity is justiciable when facts constituting
fraud, bad faith, or abuse of discretion are affirmatively pleaded. Plaintiffs, on the other hand,
assert that implying such an exception would allow public improvements to be unduly impeded
by frequent and prolonged litigation by persons whose only real contention is that someone else's
property should be taken, rather than their own. Plaintiffs point out that property owners do have
considerable protection in any case, since just compensation must always be paid, and since the
conclusive presumption attaches only to those city ordinances that have been passed by a two-
thirds vote. (Code Civ. Proc., § 1241, subd. 2.)

There is no doubt that the language used in several decisions seems to imply that the condemning
body's findings of necessity are reviewable in condemnation actions when facts establishing fraud,
bad faith, or abuse of discretion are aftirmatively pleaded. (People v. Lagiss, 160 Cal.App.2d 28,
32-33 [324 P.2d 926]; Orange County Water Dist. v. Bennett, 156 Cal.App.2d 745, 750 [320 P.2d
536]; Los Angeles County Flood Control Dist. v. Jan, 154 Cal.App.2d 389, 394 [316 P.2d 25];
City of La Mesa v. Tweed & Gambrell Planning Mill, 146 Cal.App.2d 762, 777 [304 P.2d 803];
People ex rel. Department of Public Works v. Schultz Co., 123 Cal.App.2d 925, 941 [268 P.2d
117]; People v. Thomas, 108 Cal.App.2d 832, 835 [239 P.2d 914]; People v. Milton, 35 Cal.App.2d
549, 552 [96 P.2d 159].) But the cases upon which defendants rely appear to confuse the question
of public use with the question of necessity for taking particular property. This is especially true
in those instances in which the property owner's contention was that the condemning body was
seeking to take more land than it intended to put to a public use. *306 (See People v. Lagiss,
supra, 160 Cal.App.2d 28; Los Angeles County Flood Control Dist. v. Jan, supra, 154 Cal.App.2d
389; People ex rel. Department of Public Works v. Schultz Co., supra, 123 Cal.App.2d 925; People
v. Thomas, supra, 108 Cal.App.2d 832; People v. Milton, supra, 85 Cal.App.2d 549. See also 2
Nichols on Eminent Domain (3d ed.) § 7.5122, p. 492.) (6) However, the distinction between the
question of public use and the question of necessity has been, and should be, recognized. (County
of Los Angeles v. Rindge Co., supra, 53 Cal.App. 166, 174; People v. Olsen, 109 Cal.App. 523,
531 [293 P. 645].)

The failure of some of the cases to recognize such distinction may have resulted from adherence
to the language employed in certain earlier cases decided before section 1241 of the Code of
Civil Procedure was amended in 1913 to provide that the condemning body's determination of
“necessity” should be “conclusive evidence” thereof. (Stats. 1913, p. 549.) That amendment,
however, definitely brought the law of this state into line with that of the vast majority of other
jurisdictions. (See numerous cases cited in note L.R.A. (N.S.) vol. 22, p. 64, at p. 71.) (5b) The
majority rule is summarized in the cited note as follows: “If a use is a public one, the necessity,
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propriety, or expediency of appropriating private property for that use is ordinarily not a subject of
judicial cognizance. In general, courts have nothing to do with questions of necessity, propriety,
or expediency in exercises of the power of eminent domain. They are not judicial questions.”
Continuing on page 72, it is further said: “Once it is judicially established that a use is public,
it is within the exclusive province of the Legislature to pass upon the question of necessity for
appropriating private property for that use, unless the question of necessity has been made a
judicial one, either by the Constitution or by statute.” Such a constitutional provision is found
in the Constitution of Michigan (1850) (art. 18, § 2) but as stated at page 70 in the cited note:
“This provision, according to the court in Paul v. City of Detroit, 32 Mich. 108, is not found in
Constitutions generally, and was never known in Michigan until the adoption of the Constitution
of 1851.”

(2b) As above indicated, the only pertinent limitations placed by the California Constitution upon
the exercise of the right of eminent domain (art. I, § 14) are that the taking be for a “public use” and
that “just compensation” be paid for such taking. It is further clear that since 1913, our statutory
*307 provisions (Code Civ. Proc., § 1241, subd. 2; see also Sts. & Hy. Code, § 103) have placed
the determination of the question of “necessity” within the exclusive province of the condemning
body by expressly declaring that the latter's determination of “necessity” shall be “conclusive
evidence” thereof.

(7) We therefore hold, despite the implications to the contrary in some of the cases, that the
conclusive effect accorded by the Legislature to the condemning body's findings of necessity
cannot be affected by allegations that such findings were made as the result of fraud, bad faith,
or abuse of discretion. In other words, the questions of the necessity for making a given public
improvement, the necessity for adopting a particular plan therefor, or the necessity for taking
particular property, rather than other property, for the purpose of accomplishing such public
improvement, cannot be made justiciable issues even though fraud, bad faith, or abuse of discretion
may be alleged in connection with the condemning body's determination of such necessity. To hold
otherwise would not only thwart the legislative purpose in making such determinations conclusive
but would open the door to endless litigation, and perhaps conflicting determinations on the
question of “necessity” in separate condemnation actions brought to obtain the parcels sought to
carry out a single public improvement. ( 8) We are therefore in accord with the view that where the
owner of land sought to be condemned for an established public use is accorded his constitutional
right to just compensation for the taking, the condemning body's “‘motives or reasons for declaring
that it is necessary to take the land are no concern of his.” (County of Los Angeles v. Rindge Co.,
supra, 53 Cal.App. 166, 174, aft'd Rindge Co. v. County of Los Angeles, 262 U.S. 700 [43 S.Ct. 689,
67 L.Ed. 1186].) Any language in the prior cases implying a contrary rule is hereby disapproved.
It follows that there was no error in the trial court's ruling striking the “special defenses” relating
to the question of necessity.
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(9) Defendants next contend that the court erred in consolidating the two proceedings for trial.
Code of Civil Procedure, section 1048, permits the consolidation of actions “in the discretion of
the court, whenever it can be done without prejudice to a substantial right.” Defendants argue that
the consolidation here resulted in prejudice to their damage claims, which were based on distinct
compensable takings: *308 the state's taking of a right of access to a street that was closed off by
the freeway, and the city's taking of a strip of land for a street extension in the opposite direction,
from which no benefits could be set off against the state's taking. The trial court's consolidation
resulted from its view that the two takings were interrelated, both being incidental to the same
freeway project. Since the state and city were acting in cooperation toward accomplishing the
same improvement, there was no abuse of discretion in consolidating the actions for the purpose
of allowing an evaluation of the combined effects of the project.

(10) Defendants next claim error in the court's refusal of certain instructions on the issue of
damages. The substance of their objections is that the instructions given did not make clear to the
jury that severance damages to defendants' property were the possible results of each of the takings,
and confused the resultant benefits which could be set off against the damages. The court's refusal
to give the requested instructions was, again, in accordance with its view that the takings were
interdependent parts of the same project. From a general reading of the instructions, it appears
that the jury was properly instructed in computing damages on the facts of this case. Contrary to
defendants' claims, it does appear that the jury was instructed that they could find damage in the
state's taking of the right of access to the west. Furthermore, the court used defendants' submitted
instructions for distinguishing special benefits from general benefits, and for determining the net
severance damage.

(11) Defendants next complain of the form of the verdict submitted to the jury. It was prepared
by the court and combined the two proceedings into one verdict, calling for these three items:
(1) value of the land taken in opening 99th Street (found to be $7,500); (2) severance damages
to the balance of the land caused by the taking of the right of access and the extension of 99th
Street incident to the construction of the freeway (found to be $1,500); and (3) special benefits
to the remaining land (found to be $1,500). Again this was in accord with the court's view as to
the interdependence of the two takings in the construction of the freeway, the propriety of the
consolidation of the two proceedings for trial, and the consequent submission of the case with its
integrated damage considerations for determination by the jury. Defendants argue that there was
no provision in the verdict for the fixing of damages for the loss of their *309 right of access over
99th Street to the west, but as above indicated, provision was made for this taking in connection
with severance damages, listed as the second item in the verdict.

(12) Defendants finally contend that the court erred in denying admission of an architect's sketch
showing a proposed improvement of their land. Defendants sought to show thereby that their
property in one single piece, without the street bisection, would be suitable and valuable for
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building a motel and restaurant project, and that the severance ruined the prospect of such a
development. It is true that evidence of a proposed use may be relevant, not to enhance damages
but to show that the proposed use is feasible and, as such, might enter into a determination of
the market value. (Laguna Salada etc. Dist. v. Pacific Dev. Co., 119 Cal.App.2d 470, 476 [259
P.2d 498].) However, all the experts agreed that the land was suitable and valuable, before but not
after the condemnation, for the building of a motel and restaurant project, and that this would have
been a feasible plan for the use of the property. It therefore appears that the sketch of a specific
plan or development could have no other purpose than to attempt to enhance damages, and its
rejection was proper. (People v. La Macchia, 41 Cal.2d 738,751 [264 P.2d 15]; City of Los Angeles
v. Kerckhoff- Cuzner Mill & Lbr. Co., 15 Cal.App. 676, 677-678 [115 P. 654].)

The judgment is affirmed.

Gibson, C. J., Shenk, J., Traynor, J., and Peters, J., concurred.

McCOMB J.
I dissent.

I would reverse the judgment for the reasons expressed by Justice Lillie in the opinion prepared
by her for the District Court of Appeal in People v. Chevalier, (Cal.App.) 331 P.2d 237.

Schauer, J., concurred.
Appellants' petition for a rehearing was denied July 15, 1959. Schauer, J., and McComb, J., were
of the opinion that the petition should be granted. *310

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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121 Cal.App.4th 452
Court of Appeal, Fifth District, California.

SFPP, L.P., Plaintiff, Cross-defendant and Appellant;
Kinder—-Morgan, Inc., Cross-defendant and Appellant,
V.
The BURLINGTON NORTHERN & SANTA FE RAILWAY
CO., Defendant, Cross-complainant and Respondent.

No. F043498.
I
Aug. 5, 2004.

Synopsis

Background: Pipeline company filed action against railroad to condemn easement around existing
location on railroad's right-of-way, and parties submitted dispute to consensual general reference.
The Superior Court of Fresno County, No. 01CECG03930, Stephen J. Kane, J., entered judgment
for railroad on referee's written statement of decision. Pipeline company appealed.

Holdings: The Court of Appeal, Dawson, J., held that:
[1] doctrine of implied findings was applicable in reference proceedings;

[2] referee could consider other locations when determining whether pipeline was located in the
proper manner;

[3] there was no presumption of public necessity for the preexisting location of pipeline; and

[4] pipeline failed to establish the prerequisite to its exercise of the power of eminent domain.

Affirmed.

West Headnotes (15)

[1] Appeal and Error ¢ Plenary, free, or independent review



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0136872001&originatingDoc=I04e3c494fa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0278668801&originatingDoc=I04e3c494fa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I04e3c494fa6f11d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k3136/View.html?docGuid=I04e3c494fa6f11d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



SFPP v. Burlington Northern & Santa Fe Ry. Co., 121 Cal.App.4th 452 (2004)
17 Cal.Rptr.3d 96, 34 Envtl. L. Rep. 20,066, 04 Cal. Daily Op. Serv. 7111...

2]

3]

4]

[5]

Appeal and Error ¢ Substantial Evidence

Generally, appellate courts independently review questions of law and apply the
substantial evidence standard to a superior court's findings of fact.

61 Cases that cite this headnote

Appeal and Error ¢ Substantial Evidence

Where findings of fact are challenged on a civil appeal, courts are bound by the elementary,
but often overlooked, principle of law, that the power of an appellate court begins and
ends with a determination as to whether there is any substantial evidence, contradicted or
uncontradicted, to support the findings below.

31 Cases that cite this headnote

Appeal and Error ¢ Verdict, Findings, and Sufficiency of Evidence

Appellate court must view the evidence in the light most favorable to the prevailing party,
giving it the benefit of every reasonable inference and resolving all conflicts in its favor
in accordance with the substantial evidence standard of review.

73 Cases that cite this headnote

Appeal and Error ¢ Judge as factfinder below

The substantial evidence standard applies to both express and implied findings of fact
made by the superior court in its statement of decision rendered after a nonjury trial.

106 Cases that cite this headnote

Appeal and Error ¢ Findings of fact and conclusions of law

Appeal and Error « Absence of findings; assumed or implied findings

The “doctrine of implied findings” provides that a party must state any objection to the
statement in order to avoid an implied finding on appeal in favor of the prevailing party;
if a party does not bring such deficiencies to the trial court's attention, that party waives
the right to claim on appeal that the statement was deficient and hence the appellate court
will imply findings to support the judgment.

36 Cases that cite this headnote
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6]

[7]

8]

191

[10]

Appeal and Error ¢« Necessity of timely objection
Appeal and Error « Absence of findings; assumed or implied findings

The doctrine of implied findings (1) directs the appellate court to presume that the trial
court made all factual findings necessary to support the judgment so long as substantial
evidence supports those findings, and (2) applies unless the omissions and ambiguities
in the statement of decision are brought to the attention of the superior court in a timely
manner. West's Ann.Cal.C.C.P. §§ 632, 634.

See Eisenberg et al., Cal. Practice Guide: Civil Appeals and Writs (The Rutter Group
2003) 9 8:22-23 (CACIVAPP Ch. 8-B).

89 Cases that cite this headnote

Reference « Failure to object or except, and waiver of objections

Doctrine of implied findings was applicable in consensual general reference proceedings
governed by Code of Civil Procedure. West's Ann.Cal.C.C.P. §§ 634, 638, 644.

See Knight et al., Cal. Practice Guide: Alternative Dispute Resolution (The Rutter Group
2003) 9 6:230 (CAADR Ch. 6-C).

Reference &= Consent to reference

Statutory provisions that govern consensual general references do not alter the effect of
the general language contained in the stipulation of reference. West's Ann.Cal.C.C.P. §§
634, 638, 644.

Reference ¢ Vacating or setting aside order

Because a motion to vacate the judgment was available to parties to a consensual general
reference, they had a postjudgment mechanism for challenging any claimed omissions or
ambiguities contained in the referee's statement of decision.

3 Cases that cite this headnote

Statutes « Plain Language; Plain, Ordinary, or Common Meaning

In construing the meaning of a statutory provision, court must look to the words used by
the Legislature, giving them their usual, ordinary meaning.
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[11]

[12]

[13]

[14]

2 Cases that cite this headnote

Eminent Domain ¢ Property Previously Devoted to Public Use

In action to condemn property already appropriated to public use, statute unambiguously
shows the Legislature's intent that the condemnor's proposed location be compared with
other potential locations to see how those other locations compare in effect on the public
good and private injury resulting from the project. West's Ann.Cal.C.C.P. §§ 1240.030(b,
c), 1240.610 et seq.

1 Case that cites this headnote

Statutes « Plain, literal, or clear meaning; ambiguity

Although the analysis of statutory language generally ends once a court has determined
that the words used are clear and unambiguous, it is not uncommon for a court to review
legislative history, which is another source for the expression of legislative intent, to
confirm its statutory analysis.

1 Case that cites this headnote

Eminent Domain « Hearing and Determination as to Right to Take

In consensual general reference proceedings in which pipeline sought to condemn portion
of railroad right of way it had used under contract, statute permitted the referee to consider
other locations when determining whether the project was located in the proper manner.
West's Ann.Cal.C.C.P. § 1240.030(b).

1 Case that cites this headnote

Eminent Domain « Evidence as to right to take

In action to condemn property already appropriated to public use, nothing in the statutory
language or legislative history suggests suggest that there is a presumption of public
necessity for the preexisting location of an improvement; rather, finder of fact inquiring
into greatest public good and least private injury should consider all the facts and
circumstances, and the preexisting location of an improvement is only one of the factors
relevant to that inquiry. West's Ann.Cal.C.C.P. § 1240.030(b).

See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, § 966.
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2 Cases that cite this headnote

[15] Eminent Domain « Evidence as to right to take

In consensual general reference proceedings in which pipeline sought to condemn portion
of railroad right of way it had used under contract, in which substantial evidence in the
record supported the referee's finding that the proposed easement was not located in the
manner most compatible with the greatest public good, pipeline failed to establish the
prerequisite to its exercise of the power of eminent domain and could not condemn the
easement sought in its complaint. West's Ann.Cal.C.C.P. § 1240.030(b).

2 Cases that cite this headnote

Attorneys and Law Firms

**98 Manatt, Phelps & Phillips, Mark D. Johnson, Costa Mesa, and Matthew S. Urbach, Los
Angeles, for Plaintiff, Cross-defendants and Appellants.

Gresham Savage Nolan & Tilden, John C. Nolan, San Bernardino, and Marlene Allen for
Defendant, Cross-complainant and Respondent.

*456 OPINION
DAWSON, J.

A railroad and a pipeline company had a dispute over whether a pipeline existing in the railroad's
right-of-way should be moved before the railroad built a second track in the right-of-way. The
pipeline company refused to move the pipeline and filed a lawsuit to condemn a five-foot easement
around the existing location of the pipeline. The parties agreed to employ a retired judge to decide
the case as a referee pursuant to **99 Code of Civil Procedure sections 638 and 644, subdivision

(a). ! The referee filed a written statement of decision holding that the proposed easement was
not located in the manner most compatible with the greatest public good as required by section
1240.030, subdivision (b) and, accordingly, ruled in favor of the railroad.

All subsequent statutory references are to the Code of Civil Procedure unless otherwise
indicated.
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The pipeline company appeals, claiming that the referee committed legal errors in applying the
condemnation statute and that the decision was not supported by substantial evidence. We conclude
that the doctrine of implied findings derived from section 634 is applicable to the statement of
decision, that the referee correctly applied section 1240.030, and that the express and implied
findings of fact are supported by substantial evidence. Thus, the judgment entered below is
affirmed.

FACTS

Respondent Burlington Northern and Santa Fe Railway Company (BNSF) or its predecessor in
interest has maintained and operated a railroad main line right-of-way though Central California
for over 100 years.

Appellants SFPP, L.P., a Delaware limited partnership (SFPP), and its affiliate Kinder—Morgan,
Inc. (Kinder—Morgan), a nationwide petroleum pipeline operator, have a petroleum terminal with
storage tanks located in southern Fresno, immediately to the east of BNSF's right-of-way. The
*457 terminal is serviced by a pipeline distribution system operated by SFPP. The distribution
system includes pipeline located in BNSF's right-of-way.

The facts that led to the dispute between SFPP and BNSF were set forth in the statement of decision
as follows:

“[Plursuant to various licensing agreements between the parties' predecessors in interest, a
portion of the pipeline distribution system running between Concord and Bakersfield that SFPP
operates and maintains is located within BNSF's right-of-way. This pipeline carries gasoline, jet
fuel, and diesel to a distribution center in Fresno; this center is the major distribution center in the
greater Fresno area. The pipeline also transports jet fuel to the Lemoore Naval Air Station, and is
the only such pipeline servicing the Naval Air Station. BNSF, or its predecessor in interest, has
maintained and operated a railroad main line right-of-way through Central California, extending
from Bakersfield in the south to Port Chicago in the San Francisco Bay Area in the north,
for over one hundred years. Originally the railroad right-of-way was exclusively single track
but, as rail traffic increased, several areas expanded to double track. By federal law, railroads
are required to make their rights-of-way available for use by AMTRAK, which provides
long distance and commuter rail passenger service; in California, the State's Department of
Transportation [CALTRANS] has entered into various agreements with AMTRAK to provide
additional equipment and costs, enabling AMTRAK to increase passenger rail services and
thereby reducing highway congestion and the need to build additional highways.
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“In an effort to increase on-time performance, reduce travel times, and increase ridership,
CALTRANS had BNSF conduct a study to determine what areas of train traffic were most
impacted by congestion. That study **100 concluded that converting an approximate 8.4
mile portion of BNSF's Calwa to Bowles right-of-way to double track would greatly reduce
congestion and passenger travel time. Thereafter in or about September 2000 CALTRANS and
BNSF entered into an agreement to expand the railroad tracks in this location.

“Once BNSF determined that it would be constructing a second track in this location, it notified
all utilities utilizing the right-of-way of the impending construction and requested that the
utilities, pursuant to their various licenses, move their pipes, wires, etc. so as not to interfere with
the proposed second track. All utilities except SFPP agreed to do so and have now relocated
their equipment. After some correspondence and discussion between the parties, SFPP refused
to pay to relocate any portion of its pipeline, alleging that there was no legal or safety issue
basis for doing so.

“The licensing agreements under which SFPP operated its pipeline in BNSF's right-of-way
provided that:

*458 “ ‘4. [SFPP] shall, at its own cost and subject to the supervision and control of [BNSF],
locate, construct and maintain the PIPELINE in such a manner and of such material that it will
not at any time be a source of danger to or interference with the present or future tracks, roadbed
and property of [BNSF], or the safe operation of its railroad. [] ... [{]

“ 7. If at any time [SFPP] shall fail or refuse to comply with or carry out any of the covenants
herein contained [BNSF] may at its election forthwith revoke this License.

“ 8. THIS LICENSE is given by [BNSF] and accepted by [SFPP] upon the express condition
that the same may be terminated at any time by either party upon ten (10) days' notice in writing
to be served upon the other party, stating therein the date that such termination shall take place,
and that upon the termination of this License in this or any other manner herein provided,
[SFPP], upon demand of [BNSF], shall abandon the use of the PIPELINE and remove the same
and restore the right of way and tracks of [BNSF] to the same condition in which they were
prior to the placing of the PIPELINE thereunder. In case [SFPP] shall fail to restore [BNSF's]
premises as aforesaid within ten (10) days after the effective date of termination, [BNSF] may
proceed with such work at the expense of [SFPP]. No termination hereof shall release [SFPP]
from any liability or obligation hereunder, whether of indemnity or otherwise, resulting from
any acts, omissions or events happening prior to the date the PIPELINE is removed and the
right of way and track of [BNSF] restored as provided above.’

“Exhibits 6, 7 and 8.
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“Upon SFPP's refusal to relocate the pipeline, BNSF sent a letter, dated October 24, 2001,
terminating the license agreements, citing both paragraphs 7 and 8 of the licensing agreements,
and demanding that SFPP remove the pipeline and restore the right-of-way and tracks to their
previous condition. Exhibit 222. On November 14, 2001, SFPP filed a Complaint in Eminent
Domain in the instant action, seeking to condemn a five foot wide easement for purposes
of operating and maintaining the pipeline. In response, BNSF filed a Cross—Complaint for
Declaratory Relief, seeking a declaration that SFPP had no on-going rights to maintain its
pipeline within the right-of-way and that BNSF was entitled to move the pipeline and charge
SFPP for the cost of that move.”

**101 One of the pipelines servicing SFPP's Fresno terminal is 12 inches in diameter and
approaches BNSF's right-of-way from the northwest as it runs parallel to South Golden State
Boulevard (12" Line Section 60). The 12" Line Section 60 enters BNSF's right-of-way in the
area where the right-of-way intersects with South Golden State Boulevard and runs approximately
*459 5,787 feet south where it leaves the right-of-way and enters SFPP's Fresno terminal. Cover
over the 12" Line Section 60 varies from three to nine feet deep.

The pipeline used in delivering jet fuel to the Lemoore Naval Air Station is a multidimensional line
(Line Section 119) which leaves the Fresno terminal and runs south on the east side of the right-of-
way before turning west, crossing under the track, and exiting the right-of-way. The length of Line
Section 119 occupying the right-of-way is approximately 737 feet. Cover over the Line Section
119 varies from seven to 10 feet deep.

BNSF intends to install the second track to the east of its existing track. To make room for the
second track, BNSF requested that SFPP move its pipelines to the other side (west) of the existing
track. BNSF intends the centerline of the proposed second track to be a minimum of 25 feet from
the centerline of the existing track because that distance would allow it to perform maintenance on
either line without closing both tracks. Also, BNSF asserts that the second track must be placed
to the east of the existing track because the existing track is located near the western edge of
two underpasses, and placing the second track to the west of the existing track would require
reconstruction of the underpasses at the cost of several million dollars.

SFPP does not dispute this assertion regarding the inadequacy of space for another track on the
west side of the existing track, but contends that the proposed track can be added in its intended
location without moving the pipelines from their current locations.

A report prepared for CALTRANS by the Parsons Transportation Group states that the 12" Line
Section 60 currently is located from eight to 19 feet from the centerline of the proposed second
track. The report concludes that locating the pipeline 25 feet from the track would lessen the risk
of pipeline rupture and avoid the need to close the proposed track for pipeline maintenance. The
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report bases its conclusion on a consideration of (1) the risk of damage to the pipeline from (a)
the construction and maintenance of the second track, (b) a train derailment, and (c) cleanup and

repair equipment used after a derailment, 2 (2) the risk that a small leak in the pipeline will weaken
the subgrade soil and pose a fire hazard by saturating the soil over an extended period of time, and
(3) the delays and interruptions to rail service *460 caused by (a) significant pipeline repairs, (b)
less intrusive repairs and maintenance of the pipeline, and (c) integrity verifications.

2 The report describes a pipeline rupture that occurred near San Bernardino, California in

1989 where the pipeline paralleling the track was ruptured near the end of cleanup activity
approximately 13 days after a derailment. Two people were killed, 19 were injured and 11
homes were destroyed as a result of the rupture in the pipeline.

PROCEEDINGS

When negotiations between the parties broke down, SFPP filed a complaint seeking to condemn
a five-foot easement around the current location of the pipelines. BNSF filed a cross-complaint
for declaratory relief in December 2001 against SFPP as well as Kinder—Morgan **102 and filed
an answer to the complaint the next month. In April 2002, SFPP and Kinder—Morgan answered
the cross-complaint and shortly thereafter SFPP filed its final offer to BNSF of $21,725 for the
easement it sought to condemn.

By agreement of the parties, this case was tried before a retired superior court judge acting through

Judicial Arbitration and Mediation Services. > Initially, the appellate record did not contain the
written agreement of the parties regarding the general reference of the matter to the referee. This
court brought the omission to the attention of the parties in a letter raising issues for supplemental
briefing. (See Gov.Code, § 68081.) Subsequently, the parties jointly requested to augment the
record on appeal by including a document titled “Stipulation Re Reference of Suit Pursuant to
Code of Civil Procedure Sections 638 and 644,” which contained a related order and was filed in
the superior court on January 29, 2003 (Stipulation of Reference). The Stipulation of Reference
provides in part:

The statutory term “referee” (see § 638) shall be used to identify the retired superior court
judge in the remainder of this opinion.

“I1. The above-captioned matter is transferred and referred to [the referee] pursuant to Code of
Civil Procedure sections 638 and 644 for all remaining matters including trial.
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“2. All proceedings shall be conducted in accordance with the Code of Civil Procedure and
the Evidence Code as well as all other applicable statutory and case law as if the proceedings
were conducted by the Superior Court of the State of California.

“3. Pursuant to Code of Civil Procedure section 644, all decisions, rulings and/or Judgment
rendered by [the referee] shall not be advisory but shall be the decision of this Superior Court
and shall be subject to all the same rights of appeal and/or review as if made directly by a
Judge of this Court.”
The case was tried before the referee without a jury from March 24 through 28, 2003. On May
9, 2003, a 17—-page document titled “Statement of *461 Decision” prepared by the referee was
served on the parties and the superior court. The last paragraph of the statement of decision
provides:

“The Court awards judgment to Defendant BNSF on the Complaint and to Cross—Complainant
BNSF on the Cross—Complaint. BNSF is to prepare the appropriate judgment and submit it
directly to the Fresno Superior Court for entry.” (Italics in original.)

The appellate record does not contain (a) a “tentative decision,” (b) any “proposals as to the content
of the statement of decision,” (c) a “proposed statement of decision,” (d) “objections to [any]
proposed statement of decision,” or (e) a “proposed judgment” (see Cal. Rules of Court, rule 232
(rule 232) [quoted terms are used in the corresponding paragraphs of that rule] ).

On May 19, 2003, the superior court filed an entry of judgment stating:

“Pursuant to the stipulation and order filed January 29, 2003 and the Statement
of Decision issued by [the referee] dated May 7, 2003, judgment is entered in
favor of Defendant BNSF on the complaint and judgment is entered in favor of
Cross—Complainant BNSF on the cross-complaint.”

The appellate record does not contain (1) a motion for new trial, (2) a motion to vacate the
judgment, or (3) any document **103 filed prior to the entry of judgment that challenged the
statement of decision or asserted it contained an omission or ambiguity. In July 2003, SFPP and
Kinder—Morgan filed a notice of appeal from the judgment.

DISCUSSION

1. Standard of Review
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A. Substantial Evidence Rule and Implied Findings of Fact

[1] [2] [3] Generally, appellate courts independently review questions of law* and apply the
substantial evidence standard to a superior court's findings of fact. (See Ghirardo v. Antonioli
(1994) 8 Cal.4th 791, 801, 35 Cal.Rptr.2d 418, 883 P.2d 960 [questions of law are subject
to independent review]; Crawford v. Southern Pacific Co. (1935) 3 Cal.2d 427, 429, 45 P.2d
183 *462 [substantial evidence rule].) The substantial evidence standard for review has been
described by our Supreme Court as follows:

4 The questions of law raised in this appeal include (1) the construction of the provisions of

the Code of Civil Procedure that (a) govern voluntary general references and (b) contain
California's eminent domain law, and (2) the application of those statutory provisions to the
facts as found by the referee. (See Twedt v. Franklin (2003) 109 Cal.App.4th 413, 417, 134
Cal.Rptr.2d 740.)

“Where findings of fact are challenged on a civil appeal, we are bound by the ‘elementary, but
often overlooked principle of law, that ... the power of an appellate court begins and ends with a
determination as to whether there is any substantial evidence, contradicted or uncontradicted,’
to support the findings below. (Crawford v. Southern Pacific Co. [, supra,] 3 Cal.2d 427, 429
[45 P.2d 183].) We must therefore view the evidence in the light most favorable to the prevailing
party, giving it the benefit of every reasonable inference and resolving all conflicts in its favor
in accordance with the standard of review so long adhered to by this court.” (Jessup Farms v.
Baldwin (1983) 33 Cal.3d 639, 660, 190 Cal.Rptr. 355, 660 P.2d 813.)

[4] [5] [6] The substantial evidence standard applies to both express and implied findings of fact
made by the superior court in its statement of decision rendered after a nonjury trial. (See Michael
U. v. Jamie B. (1985) 39 Cal.3d 787, 792—793, 218 Cal.Rptr. 39, 705 P.2d 362 [implied findings].)
The doctrine of implied findings is based on our Supreme Court's statutory construction of section
634 and provides that a “party must state any objection to the statement in order to avoid an implied
finding on appeal in favor of the prevailing party.... [I]f a party does not bring such deficiencies
to the trial court's attention, that party waives the right to claim on appeal that the statement was
deficient ... and hence the appellate court will imply findings to support the judgment.” (In re
Marriage of Arceneaux (1990) 51 Cal.3d 1130, 1133—-1134, 275 Cal.Rptr. 797, 800 P.2d 1227,
fn. omitted.) Stated otherwise, the doctrine (1) directs the appellate court to presume that the trial
court made all factual findings necessary to support the judgment so long as substantial evidence
supports those findings and (2) applies unless the omissions and ambiguities in the statement of
decision are brought to the attention of the superior court in a timely manner. (/bid.; see Eisenberg
et al., Cal. Practice Guide: Civil Appeals and Writs (The Rutter Group 2003) 9| 8:23, p. 8-8; see
generally, §§ 632, 634; rule 232.)
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B. Statement of Decision of Referee After General Reference
Consensual general references are governed by sections 638 and 644. Both of **104 these
sections were mentioned in paragraph 1 of the Stipulation of Reference. Section 638 provides in
relevant part:

“A referee may be appointed upon the agreement of the parties filed with the
clerk, or judge, or entered in the minutes, or upon the motion of a party to a
written contract or lease that provides that any controversy arising therefrom
shall be heard by a referee if the court finds a reference agreement *463 exists
between the parties: [{] (a) To hear and determine any or all of the issues in
an action or proceeding, whether of fact or of law, and to report a statement of
decision.”

The portion of section 644 applicable to the general reference in this case states:

“(a) In the case of a consensual general reference pursuant to Section 638, the
decision of the referee or commissioner upon the whole issue must stand as the
decision of the court, and upon filing of the statement of decision with the clerk
of the court, or with the judge where there is no clerk, judgment may be entered
thereon in the same manner as if the action had been tried by the court.”

The procedures for challenging a statement of decision rendered by a referee after a consensual
general reference are not set forth in detail by the statutes. Instead, section 645 broadly states
that “[t]he decision of the referee appointed pursuant to Section 638 or commissioner may be
excepted to and reviewed in like manner as if made by the court.” Although this language appears
straightforward and clear, uncertainty exists over its application. (See Knight et al., Cal. Practice
Guide: Alternative Dispute Resolution (The Rutter Group 2003) 99 6:230 to 6:231.3, pp. 657 to
658 [discussing uncertainty regarding application of § 645 to a consensual general reference].)

The uncertainty arises because the statutory scheme creates differences between the procedures
followed by a referee in making a decision and by the court in reducing that decision to a judgment,
on one hand, and the procedures followed by a superior court judge in doing the same thing, on
the other hand. Thus, where differences exist, the referee's decision is not made in a “like manner
as if made by the court.” (§ 645.) When the manner in which the referee's decision is made is
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procedurally different, the question becomes whether that difference has any impact on the manner
for “except[ing] to and review[ing]” (§ 645) the decision of the referee.

The answer to this question is not derived solely by statutory construction because the proper
way to challenge and review a referee's statement of decision may be complicated, clarified or
unaffected by the agreement of the parties to the general reference. Specifically, subdivision (b)
of section 643 provides that “[a] referee appointed pursuant to Section 638 shall report as agreed

by the parties and approved by the court.” 5 (Italics *464 added.) Thus, the parties have some
flexibility in specifying the procedures a referee will follow in reporting a decision.

Subdivision (a) of section 643 provides: “Unless otherwise directed by the court, the referees
or commissioner must report their statement of decision in writing to the court within 20
days after the hearing, if any, has been concluded and the matter has been submitted.”

In this case, we must consider both the statutory provisions and the agreement of the parties in
determining the proper way to challenge and the proper way to review the statement of decision. In
the course of our review of this appeal, questions arose regarding the applicability of the doctrine
**105 of implied findings to the referee's statement of decision. We therefore directed the parties
to submit supplemental letter briefs.

In response, the parties jointly agreed to augment the appellate record to include the Stipulation of
Reference and presented their arguments concerning the interpretation of that document. Although
both BNSF and appellants believe the broad language in the Stipulation of Reference means they
impliedly addressed the question of whether the doctrine of implied findings applied to the referee's
decision, they have opposing views on the answer to that question. BNSF contends they agreed the
doctrine of implied findings would apply and appellants contend they agreed the doctrine would

not apply.

BNSF's view is as follows. A stipulation to a general reference under subdivision (a) of section
638, which also specifically invokes the provisions of section 644, calls into play all of the legal
rules and doctrines generally applicable to a statement of decision rendered by a superior court
judge. Among the provisions invoked by the general language used are the requirements of rule
232(d), which provides for the filing of objections to a proposed statement of decision or judgment,
and the statutory limitation in section 634, which establishes the scope of the doctrine of implied
findings. Because the Stipulation of Reference did not exclude the application of section 634 and
rule 232, it follows from the parties' general language that they intended those provisions would
apply to the referee's statement of decision.

Appellants argue that “[t]he stipulation was expressly entered into pursuant to ... sections 638 and
644 [citation]. Therefore, it implicitly rendered the doctrine of implied findings inapplicable to
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this appeal.” To support this conclusion, appellants point out that the referee did not comply with
the steps set forth in rule 232 in that the referee did not provide the parties with (1) a tentative
statement of decision, (2) any proposals as to the content of the statement of decision, (3) a
proposed statement of decision, or (4) a proposed judgment. Instead, the referee filed the statement
of decision with the superior court and simultaneously provided it to the parties. Appellants assert

that, once the statement of decision is filed, the judgment must be entered *465 immediately6
and, consequently, they had no opportunity to challenge ambiguities or omissions in the statement
of decision and their right to object was limited to moving for a new trial or filing an appeal.

6 We accept for purposes of argument this characterization of the entry of judgment as

mandatory and immediate. Nonetheless, we note that section 644, subdivision (a) does not
state the judgment “shall be entered immediately” but that “judgment may be entered thereon
in the same manner as if the action had been tried by the court.” (§ 644, subd. (a).)

[7]1 [8] By the terms of their Stipulation of Reference, the parties agreed that “[a]ll proceedings
shall be conducted in accordance with the Code of Civil Procedure and the Evidence Code as well
as all other applicable statutory and case law as if the proceedings were conducted by the Superior
Court of the State of California.” This general language is not ambiguous. Section 634 is contained
in the Code of Civil Procedure and, therefore, is applicable to the proceeding. It follows that the
doctrine of implied findings, which is derived from section 634, also is applicable. Furthermore,
the statutory provisions that govern consensual general references do not alter the effect of the
general language contained in the Stipulation of Reference. The statutory provisions state that the
referee **106 shall report as agreed by the parties (§ 643, subd. (b)) and exceptions to the decision
of the referee may be made in like manner as if the decision had been made by the superior court (§
645). These provisions allow the parties to agree the proceedings will be conducted in accordance
with the Code of Civil Procedure, including section 634.

[9] Consequently, we agree with BNSF's view that the broad language of the Stipulation of
Reference means that section 634 and the doctrine of implied findings derived from that section
apply to the referee's decision. In addition, we disagree with appellants' position that the procedures
actually followed by the referee deprived them of the opportunity to object to deficiencies in the
statement of decision prior to appeal. Section 634 provides:

“When a statement of decision does not resolve a controverted issue, or if the statement is
ambiguous and the record shows that the omission or ambiguity was brought to the attention of
the trial court either prior to entry of judgment or in conjunction with a motion under Section

657 or 663, it shall not be inferred on appeal or upon a motion under Section 657 or 663 that

the trial court decided in favor of the prevailing party as to those facts or on that issue.” !
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7 Section 657 contains the standards and procedure for motions for new trial, and section 663

sets forth the grounds on which a motion to vacate a judgment may be granted.

In accordance with the terms of section 634, appellants could have (1) filed objections to the
statement of decision prior to the entry of judgment on May 19, *466 2003, or (2) filed a motion
under section 663 asserting the judgment should have been set aside because it was not supported
by the facts and had an erroneous legal basis.

First, under the terms of section 634, appellants could have brought any claimed deficiencies, such
as the claim that the referee did not find the pipeline's interference with the proposed second track
unreasonable, to the attention of the superior court after the statement of decision was served (May
9, 2003) and before the judgment was entered (May 19, 2003).

Second, section 663 provides in part:

“A judgment ..., when based upon a decision by the court ... may, upon motion
of the party aggrieved, be set aside and vacated by the same court, and another
and different judgment entered, for either of the following causes, materially
affecting the substantial rights of the party and entitling the party to a different
judgment: [q] 1. Incorrect or erroneous legal basis for the decision, not consistent
with or not supported by the facts; and in such case when the judgment is set
aside, the statement of decision shall be amended and corrected.”

Because a motion to vacate the judgment was available to appellants, they had a postjudgment
mechanism for challenging any claimed omissions or ambiguities contained in the referee's
statement of decision. (See National Union Fire Ins. Co. v. Nationwide Ins. Co. (1999) 69
Cal.App.4th 709, 716, 82 Cal.Rptr.2d 16 [a general reference “preserve[s] the court's power
regarding new trial motions and other postjudgment remedies”].)

Thus, appellants' claim that they had no opportunity to object to deficiencies in the statement of
decision is false. Accordingly, we reject appellants' contention that the doctrine of implied findings
cannot be applied to resolve deficiencies in the factual findings in the statement of decision.

**107 II. Background on the Eminent Domain Law and Public Uses on Same Parcel

California's eminent domain law was enacted by section 2 of chapter 1275 of the Statutes
of 1975 and codified as title 7 of part 3 of the Code of Civil Procedure, commencing with
section 1230.010. The enactment resulted from a recommendation by the California Law Revision
Commission proposing “a new comprehensive statute governing condemnation law and procedure
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—the Eminent Domain Law.” (Recommendation Proposing the Eminent Domain Law (Dec.1974)
12 Cal. Law Revision Com. Rep. (1974) pp. 1601, 1619.) *467 The proposal contained some
important changes but was basically a reorganization and restatement of prior law with numerous
minor technical and corrective changes. (/bid.)

A. Condemnation of Property Already Appropriated to Public Use
The Law Revision Commission addressed many topics, including the condemnation of property
already appropriated to public use:

“Existing law permits to a limited extent the acquisition by eminent domain of property already
appropriated to public use. The Commission believes, however, that joint use of property
appropriated to public use should be encouraged in the interest of the fullest utilization of
public land and the least imposition on private ownership. To this end, it recommends that any
authorized condemnor be permitted to acquire, for use in common, property already devoted
to public use if the joint uses are compatible or can be made compatible without substantial
alteration of the preexisting public use.

“Only where the two uses are not compatible and cannot be made compatible should a
condemnor be permitted to take for its exclusive use property already appropriated to public
use. In such a case, taking of the property should be permitted only for a more necessary public
use than the use to which the property is already appropriated.” (Recommendation Proposing
the Eminent Domain Law (Dec.1974) 12 Cal. Law Revision Com. Rep., supra, at pp. 1637—
1638, fns. omitted.)

The situation of compatible public uses and the condemnation procedures that will lead to the joint
use of the property is addressed in article 6 of the eminent domain law, which commences with
section 1240.510:

“Any person authorized to acquire property for a particular use by eminent
domain may exercise the power of eminent domain to acquire for that use
property appropriated to public use if the proposed use will not unreasonably
interfere with or impair the continuance of the public use as it then exists or may
reasonably be expected to exist in the future. Where property is sought to be
acquired pursuant to this section, the complaint, and the resolution of necessity
if one is required, shall refer specifically to this section.”

The situation where a condemner's proposed use will displace the condemnee's existing or planned
public use is addressed in article 7 of the eminent domain law, section 1240.610 et seq. Under
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those statutory provisions, preference is given to the more necessary public use. (See Naiman,
Judicial Balancing of Uses for Public Property: The Paramount Public Use Doctrine (1990) 17
B.C. Envtl. Aff. L. Rev. 893, 908-911 [arguing that *468 judicial balancing of competing uses is
required by the statutory phrase “more necessary public use”].) Section 1240.610 states:

**108 “Any person authorized to acquire property for a particular use by
eminent domain may exercise the power of eminent domain to acquire for that
use property appropriated to public use if the use for which the property is
sought to be taken is a more necessary public use than the use to which the
property is appropriated. Where property is sought to be acquired pursuant to
this section, the complaint, and the resolution of necessity if one is required,
shall refer specifically to this section.”

B. General Prerequisites Applicable to All Condemnations
Regardless of whether the property sought to be condemned already is appropriated to a public use
or is held for a private use, section 1240.030 specifies some of the prerequisites to condemnation:

“The power of eminent domain may be exercised to acquire property for a
proposed project only if all of the following are established: [{]] (a) The public
interest and necessity require the project. [{] (b) The project is planned or located
in the manner that will be most compatible with the greatest public good and
the least private injury. [Y] (c) The property sought to be acquired is necessary
for the project.”

These three prerequisites to condemnation have been described as “the public necessity
elements.” (Legis. Com. com., 19 West's Ann.Code Civ. Proc. (1982 ed.) foll. § 1240.030, pp.
489, 490.)

ITI. Section 1240.030 Was Applied Correctly in This Case

The referee explicitly found “that the public interest and necessity require this project” and thus
concluded the pipeline met the requirements of subdivision (a) of section 1240.030. BNSF does
not challenge this finding on appeal. (See Shell Cal. Pipeline Co. v. City of Compton (1995)
35 Cal.App.4th 1116, 41 Cal.Rptr.2d 753 [after franchise agreement with city lapsed, public
utility pipeline company filed eminent domain proceeding to obtain a subsurface easement for the
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existing pipeline; finding of public interest and necessity upheld because pipeline reduced price
of gasoline provided to public and reduced use of tanker trucks to transport oil products].)

With respect to the requirements in subdivisions (b) and (c) of section 1240.030, the referee
explicitly found that (1) the pipelines were not located in the manner that will be most compatible
with the greatest public good and *469 least private injury and (2) “SFPP has failed to establish
a legal necessity for taking this particular piece of property.” Appellants challenge these findings
by asserting that they are based on “(1) an improper and legally irrelevant analysis regarding
alternative locations for SFPP's pipeline, and (2) insufficient and speculative evidence regarding
the alleged incompatibility of SFPP's existing pipelines and BNSF's proposed second track.”

A. Evidence Regarding Other Locations Was Relevant
Appellants contend the referee's analysis of an alternate location was error because it (1)
improperly balanced the equities between the parties, (2) did not give effect to the presumption of
public necessity applicable to the existing location of the pipeline, and (3) failed to consider the
wide discretion given to a condemner in selecting a location. (See Kachadoorian v. Calwa County
Water Dist. (1979) 96 Cal.App.3d 741, 749, 158 Cal.Rptr. 223 (Kachadoorian ); City of Pasadena
v. Stimson (1891) 91 Cal. 238, 255-256, 27 P. 604.)

The question whether the referee properly analyzed possible alternate locations **109 for the
pipeline involves (1) an analysis of the language used in subdivision (b) of section 1240.030, and
(2) the consideration of the case law and related arguments presented by appellants.

1. Application of the unambiguous language of subdivision (b) of section 1240.030
Our analysis of whether the referee was authorized by subdivision (b) of section 1240.030 to
consider the availability of alternative locations for SFPP's pipeline begins with the statute itself.
We must ascertain the intent of the Legislature so as to effectuate the purpose of section 1240.030,
subdivision (b). (See Day v. City of Fontana (2001) 25 Cal.4th 268, 272, 105 Cal.Rptr.2d 457,
19 P.3d 1196.)

[10] [11] First, in construing the meaning of that statutory provision, we must look to the

words used by the Legislature, giving them their usual, ordinary meaning. 8 (Garciav. McCutchen
(1997) 16 Cal.4th 469, 476, 66 Cal.Rptr.2d 319, 940 P.2d 906.) The words “most,” “greatest” and
“least” are comparative terms that relate to both the plans and the location of the project. Such
*470 comparative terms cannot be applied in the abstract; instead, they unambiguously show
the Legislature's intent that the condemner's proposed location be compared with other potential
locations to see how those other locations compare in effect on the public good and private injury
resulting from the project.
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8 Appellants did not present an explicit analysis of the language in section 1240.030,

subdivision (b) despite the following inquiry in our request for supplemental briefing: “(4.B)
As a matter of statutory construction, explain how the comparative terms ‘most,” ‘greatest’
and ‘least’ (can/cannot) be applied to a project's location without matching that location up
against other locations?” In their supplemental brief, appellants chose to ignore this specific
question. (See also fn. 9, post.)

[12] Generally, the analysis of statutory language ends once a court has determined that the
words used are clear and unambiguous. (Hughes v. Board of Architectural Examiners (1998) 17
Cal.4th 763, 775, 72 Cal.Rptr.2d 624, 952 P.2d 641 [judicial construction is generally unnecessary
where statutory language is clear and unambiguous, i.e., has only one reasonable construction].)
Nevertheless, it is not uncommon for a court to review legislative history, which is another source
for the expression of legislative intent, to confirm its statutory analysis. (E.g., In re Vicki H. (1979)
99 Cal.App.3d 484, 494, 160 Cal.Rptr. 294 [Fifth App. Dist. observed that its statutory analysis
was supported by legislative comment]; see North Hollywood Project Area Com. v. City of Los
Angeles (1998) 61 Cal.App.4th 719, 723, 71 Cal.Rptr.2d 675.)

In this case, the clarity with which the Legislature expressed itself is supported by readily available
legislative history regarding subdivision (b) of section 1240.030. The 1975 Senate Legislative
Committee comment appended to section 1240.030 provides in part:

“Subdivision (b). Subdivision (b) prevents the taking of property by eminent domain unless
the proposed project is planned or located in the manner that will be most compatible with the
greatest public good and the least private injury. This limitation, which involves essentially a
comparison between two or more sites, has also been described as ‘the necessity for adopting a
particular plan’ for a given public improvement. People v. Chevalier, 52 Cal.2d 299, 307, 340
P.2d 598, 603 (1959). See also City of Pasadena v. Stimson, supra, Eel R. **110 & E. R.R. v.
Field, 67 Cal. 429, 7 P. 814 (1885).

“Proper location is based on two factors: public good and private injury. Accordingly, the
condemnor's choice is correct or proper unless another site would involve an equal or greater
public good and a lesser private injury. A lesser public good can never be counter-balanced by
a lesser private injury to equal a more proper location. See Montebello etc. School Dist. v. Keay,
55 Cal.App.2d 839, 131 P.2d 384 (1942). Nor can equal public good and equal private injury
combine to make the condemnot's choice an improper location. California Cent. Ry. v. Hooper,
76 Cal. 404, 412413, 18 P. 599, 603 (1888).” *471 (Legis. Com. com., 19 West's Ann.Code

Civ. Proc., supra, foll. § 1240.030, p. 490.)°

Despite the ease with which this legislative comment can be found and the specific citation
to the related Law Revision Commission Report in our request for supplemental briefing,
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SFPP v. Burlington Northern & Santa Fe Ry. Co., 121 Cal.App.4th 452 (2004)
17 Cal.Rptr.3d 96, 34 Envtl. L. Rep. 20,066, 04 Cal. Daily Op. Serv. 7111...

appellants' supplemental brief included the representation that “SFPP is unaware of any ...
legislative history or comment ... that construes or applies one or more of the terms ‘most
compatible,” ‘greatest public good’ and ‘least private injury’ contained in subdivision (b) of
section 1240.030....”

[13] Accordingly, we hold that subdivision (b) of section 1240.030 permitted the referee to
consider other locations when determining whether the project was located in the proper manner.
Thus, the analysis used by the referee to apply subdivision (b) of section 1240.030 to the facts of
this case does not contain legal error.

2. The case law relied upon by appellants does not apply to subdivision (b) of section
1240.030
Appellants arguments were based on case law rather than an analysis of the language used in
subdivision (b) of section 1240.030. Therefore, we consider whether the case law compels a result
different than the one reached through statutory analysis.

In Kachadoorian, a municipal utility operated a water line on land that had been a public alley.
After the county abandoned the alley, the owner of the land brought a quiet title action seeking
to enjoin the utility from asserting any interest in the land. On the question of whether the water
line of the utility was trespassing on the landowner's property, the court held that full title had
reverted to the landowner as a result of the county's abandonment and therefore a trespass was
occurring. (Kachadoorian, supra, 96 Cal.App.3d at p. 747, 158 Cal.Rptr. 223.) Next, the court
considered what remedy was available to the landowner and held the trial court erred in quieting
title and enjoining the utility's use of the land. (/d. at p. 750, 158 Cal.Rptr. 223.) The court ruled the
proper form of relief was damages based on inverse condemnation, provided that the utility could
establish a public use and the necessity of maintaining that use. (/d. at p. 747, 158 Cal.Rptr. 223.)

In holding that the utility had made a sufficient showing regarding public use and necessity, the
court held the trial court committed legal error by balancing the equities and determining that
the owner's property right outweighed the utility's public service right. (Kachadoorian, supra,
96 Cal.App.3d at p. 747, 158 Cal.Rptr. 223.) In addition, the court stated that the requirement
concerning the necessity of the property for the project merely required the land be reasonably
suitable and useful for the improvement. (Id. at p. 749, 158 Cal.Rptr. 223.) The citations used
to support this statement, which included a reference to a *472 Legislative Committee **111

comment, '° clearly establish that this determination relates to the requirement in subdivision
(c) of section 1240.030 that the “property sought to be acquired is necessary for the project.”
Furthermore, the court stated that “the absence of a substantial public use ... is not established
merely by showing the existence of other physical alternatives to the use of a landowner's
property....” (Kachadoorian, supra, at p. 749, 158 Cal.Rptr. 223.) The court then adopted a
presumption of public necessity for continued use of the land based on the 50 years the pipeline
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17 Cal.Rptr.3d 96, 34 Envtl. L. Rep. 20,066, 04 Cal. Daily Op. Serv. 7111...

had been in existence and concluded the evidence presented did not overcome that presumption.
(Id. at pp. 749-750, 158 Cal.Rptr. 223.) Accordingly, the court ruled the pipeline could remain
where it was and the landowner was relegated to obtaining damages for the taking of his property.
(Id. at p. 750, 158 Cal.Rptr. 223.)

10 The Legislative Committee comment provides that the aspect of necessity addressed in

subdivision (c) of section 1240.030 “includes the suitability and usefulness of the property
for the public use. See City of Hawthorne v. Peebles, 166 Cal.App.2d 758, 763,333 P.2d 442,
445 (1959) (‘necessity does not signify impossibility of constructing the improvement ...
without taking the land in question, but merely requires that the land be reasonably suitable
and useful for the improvement’). Accord, Rialto Irr. Dist. v. Brandon, 103 Cal. 384, 37 P.
484 (1894). Thus, evidence on the aspect of necessity covered by subdivision (c) is limited
to evidence showing whether the particular property will be suitable and desirable for the
construction and use of the proposed public project.” (Legis. Com. com., 19 West's Ann.Code
Civ. Proc., supra, foll. § 1240.030, p. 491.)

Kachadoorian is distinguishable from the present case because, among other things, (1) the trial
court in Kachadoorian did not make any findings of fact regarding the requirements of subdivision

(b) of section 1240.030; i (2) the issues regarding the greatest public good and the least private
injury were not addressed on appeal; and (3) the decision did not mention any facts that suggested
any public good resulting from the landowner's use of the property would be adversely affected
by continuing to operate the pipeline at that location. Furthermore, the present case involved more
than a mere showing of an alternative to the easement requested by SFPP because BNSF made
a showing of a better alternative.

1 Similarly, Shell Cal. Pipeline Co. v. City of Compton, supra, 35 Cal.App.4th 1116, 41

Cal.Rptr.2d 753, the other preexisting pipeline case, did not address the requirements of
subdivision (b) of section 1240.030.

[14] The presumption adopted in Kachadoorian regarding the necessity of continuing the use of

the pipeline 12 might support the referee's finding under subdivision (a) of section 1240.030 “that
the public interest and necessity require this project.” Nevertheless, Kachadoorian is not authority
for the proposition that such a presumption is required when considering the issues *473 of the
greatest public good and least private injury that arise under subdivision (b) of section 1240.030.
Insofar as we are aware, no appellate court has extended the use of such a presumption to the
analysis of whether the “project is planned or located in the manner ... most compatible with
the greatest public good and the least private injury” (ibid.). We will not be the first to do so.
There is nothing in the statutory language or legislative history to suggest that such a presumption
was intended by the Legislature **112 or furthers the purpose of the statute, i.e., the efficient
utilization of land. We, therefore, hold that a finder of fact inquiring into greatest public good and
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least private injury should consider all the facts and circumstances, and the preexisting location of
an improvement is only one of the factors relevant to that inquiry.

12 Unlike the public utility in Kachadoorian, SFPP is not a public entity with a governing

body that could have adopted a resolution of necessity. (See §§ 1245.210, 1245.220 &
1245.230.) Thus, the presumption adopted in Kachadoorian might be limited to cases where
the condemner has the authority to adopt a resolution of necessity.

Appellants also argue that consideration of alternate locations is inappropriate because of the ease
with which condemnation proceedings could be thwarted by showing other locations are “just as
good.” (City of Pasadena v. Stimson, supra, 91 Cal. at p. 256, 27 P. 604.) This argument misses the
mark in this case because the standard applied by the referee was not whether an alternate location
west of the existing track was just as good, but whether that alternate location was better, i.e., was
“compatible with the greatest public good and the least private injury.” (§ 1240.030, subd. (b).)

In summary, we hold the principles of law contained in the cases relied upon by appellants did not
prohibit the referee from evaluating alternate locations when applying subdivision (b) of section
1240.030 to the facts of this case.

B. Analysis of Offer of Alternate Location Was Not Prejudicial Error
Because of the clarity of the statutory language in subdivision (b) of section 1240.030 and its
legislative history, the referee's decision can be upheld without considering the requirements in
subdivision (c) of section 1240.030. Thus, we need not discuss appellants' attacks on the referee's
analysis of the necessity requirement contained in that provision.

Nevertheless, to avoid a misunderstanding as to the future legal significance of the judgment and
the statement of decision, we specifically address appellants' argument relating to the following
paragraph from the statement of decision:

“The [referee] cautions, however, that the decision as to SFPP's right to an
easement, as requested in the Complaint, rested in large part upon BNSF's
ongoing offer of an alternate location for the pipeline. Should BNSF renege on
this offer, the Court would be justified in revisiting the issue of necessity.”

*474 Based on this paragraph, appellants contend that the referee committed legal error by
considering BNSF's purported offer of an alternate location. Our analysis begins by placing the
quoted paragraph from the statement of decision in context. First, the paragraph is contained in
the referee's discussion of BNSF's cross-complaint for declaratory relief of its rights under the
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license agreement. Second, the referee's earlier discussion of whether the property was necessary
for the project stated:

“Here the evidence is that BNSF has continually offered, to and through the
time of trial, an easement on the other side of the right of way which would
be compatible with the proposed second railroad track at this location. The fact
that no agreement was reached as to the specific location of such an alternate
easement is due to SFPP's refusal to consider such an option.... In Shell Oil v.
Compton, supra, the Court found necessity in part because the City failed to
suggest an alternate location for the pipeline; here several alternatives have been
suggested. The [referee] finds that SFPP has failed to establish a legal necessity
for taking this particular piece of property.”

Third, as support for the finding that the proposed easement was not located in the manner
most compatible with the greatest public good, the referee stated, “[a]s found above, BNSF has
continually **113 offered an alternate location which would satisfy SFPP's need for its pipeline
distribution system while allowing BNSF to operate its proposed second track continuously.”

Appellants argue that the purported offer of an alternate location should not have been considered
because the offer had not resulted in an agreement and the lack of specific terms in the unwritten
statements made by BNSF did not constitute an “offer” for purposes of the law governing contract
formation. (See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 128, pp. 153—154
[general nature and effect of an offer].)

Viewing the decision in the light most favorable to BNSF, we reject appellants' argument that
the referee's discussion of the availability of an alternate location for the pipeline constitutes
prejudicial legal error. The existence or nonexistence of a sufficiently definite offer, i.e., an offer
that could be accepted to form an enforceable contract, is not a criterion contained in subdivision
(b) of section 1240.030. Thus, the absence of a binding offer has no impact on the referee's
determination that the prerequisite to condemnation contained in that subdivision was not met.
Rather, the legally relevant aspect of the discussion is the alternate location itself—not the offer

—because the available !* alternate location allows for the achievement of *475 greater public
good 4 in comparison to the location of the easement sought by SFPP.

13 Appellants' argument that they will be placed in an untenable position if they must move

the pipeline is not compelling because that position is the result of SFPP's tactical choice in
this action not to seek the condemnation of an alternate location in the event its first choice
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was denied. In other words, the alternative location appears to be available to SFPP through
a second condemnation action that would not have been necessary had SFPP structured its
request for relief in this action more broadly.

14 In this case, the public good takes the form of less risk and more efficient performance of the

rail system. The public benefits from an efficient rail system include greater use of the public
transportation provided by AMTRAK and the related benefits of reduced automobile traffic,
which include less congested traffic and less air pollution from automobile exhaust. (See
generally Pub. Resources Code, § 25481 [legislative findings regarding the public interest
in the reduction of traffic and pollution].)

Also, the referee's statement about revisiting the issue of necessity could mean that if the parties
are not able to negotiate an agreement that allows the pipeline to be moved to the west side of the
right-of-way, then SFPP would be justified in filing another action to condemn an easement on the
west side of the right-of-way. The failure of the parties to reach an agreement on a new location
for the pipeline could not retroactively convert its present location into the location that is “most
compatible with the greatest public good and the least private injury” (§ 1240.030, subd. (b)) for
the long term. Thus, the referee's use of the term “revisiting” must allude to a subsequent lawsuit
and informs the parties that the decision and judgment rendered in this action is sufficiently narrow
so as not to bar a subsequent action seeking to condemn a different five-foot easement on the west

side of the right-of-way. 15

15 The referee might have used somewhat ambiguous language in discussing the purported offer

as part of warning BNSF against attempting to exercise its right under the license agreement
to remove the pipeline. If BNSF attempted to remove the pipeline without relocating it and
SFPP sought to temporarily enjoin that removal only until an appropriate alternate location
could be finalized, the reference to revisiting the issue of “necessity” could mean that the
court considering whether to grant temporary injunctive relief might decide that the current
location of the pipeline is the location most compatible with the greatest public good and the
least private injury only until a better location is identified and SFPP's rights to that location
are definitively resolved, either by agreement or a judgment obtained in an eminent domain
proceeding.

**114 Finally, the relief requested in the prayer of SFPP's complaint included “such other and
further relief as the court may deem proper.” The possibility that the parties could reach an
agreement as to the alternate location for the pipeline on the west side of the right-of-way might
have caused the referee to determine that it was not appropriate at that point in time to use that
broad language in the request for relief as a basis for condemning an easement in an alternate

location of the right-of-way. 16
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16 Because it was not raised by the parties, we do not address the question when it would be

appropriate for a court to enter a judgment condemning a property interest in a location on
the condemnee's land different than the one requested by the condemner.

Consequently, the referee's discussion of the purported offer from BNSF does not undermine the
determination that SFPP failed to establish the *476 prerequisite to condemnation set forth in
subdivision (b) of section 1240.030 or otherwise constitute reversible legal error.

C. Substantial Evidence Supports the Referee's Findings

In applying section 1240.030 to the facts of this case, the referee determined “that SFPP's proposed
location of the easement is not located in the manner most compatible with the greatest public
good. (See also the following discussion of CCP 1240.510.)” The referee's determination was
based in part on explicit findings that (1) maintenance and repair work on the pipeline “would
affect BNSF's on-time performance, having a domino effect on all trains in the Bakersfield to Port
Chicago corridor” and (2) “the use of the pipeline in its current location would substantially or
materially affect BNSF's efficient use of its proposed second track.” In reiterating these findings,
the referee stated “that the pipeline in its current location both interferes with BNSF's proposed
second track and poses a safety issue, at least as to the operation of the railroad.”

Appellants challenge these findings of fact and assert that substantial evidence demonstrates that
the pipeline will not unreasonably interfere with or impair BNSF's use of the property it seeks
to condemn. Appellants assert that “the substantial evidence presented at trial clearly establishes
that” the proximity between the proposed second track and its existing pipeline (1) does not pose
any legitimate risk to the pipeline, (2) does not pose any legitimate public safety concerns, (3) will
not prohibit or impede necessary pipeline maintenance or repair, and (4) will not affect adversely
the railroad's efficiency or on-time performance. With respect to risk and safety, appellants assert
that the stress or load that will be placed on the pipelines by the proposed second track falls within
the applicable limitations, the risk of damage to the pipeline from derailment of a train is so small
it is not a legitimate concern, and the construction and maintenance of the proposed track can be
accomplished in a manner that does not pose a discernable risk to the pipeline.

First, appellants' phrasing of their contentions regarding substantial evidence shows they have
turned that standard on its head. The question is not whether appellants can show that substantial
evidence supports their factual assertions, but whether appellants have shown that the **115
appellate record lacks any substantial evidence, contradicted or uncontradicted, to support the
referee's findings of fact. (Crawford v. Southern Pacific Co., supra, 3 Cal.2d at p. 429, 45 P.2d
183.) It is possible for each side to present substantial evidence in support of its position; thus,
appellants' reference to “the” substantial evidence presented at trial wrongly implies that there can
be only one body of evidence that is weighty enough to be regarded as substantial.
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*477 Second, in conjunction with its flawed presentation of the substantial evidence standard,
appellants have failed to establish that the record does not contain substantial evidence supporting
the referee's express and implied findings of fact. It is apparent from the statement of decision
that the referee gave greater weight to the testimony of John Fleming, a manager of engineering
for BNSF, and Jimmie Powers, the manager of pipelines and terminals for Parsons Transportation
Group, and gave lesser weight to the testimony presented on behalf of appellants. For example,
the statement of decision addressed an issue affecting the safety of the railroad as follows:

“Mr. Powers testified that he was concerned that a small leak from the pipeline
might spread under the railroad tracks, making the tracks less stable and possibly
causing sparking should it rise to the surface.”

In addition, the referee discussed the interference the pipeline would cause the second track:

“John Fleming testified that in order to construct the second track, new sub-
shoring would need to be installed to support the track; if the pipeline remained
in its current location, it would interfere with this sub-shoring. If not moved, the
pipeline would be permanently located in the embankment of the second track,
causing both problems with the construction of the second track and problems
with maintenance of both the tracks and the pipeline. In terms of maintenance
of the tracks, maintenance machines would have to use the right-of-way and the
embankment to work on the track, thus interfering with and possibly damaging
the pipeline.”

[15] We hold that the testimony of John Fleming, Jimmie Powers and the report of Parsons
Transportation Group are part of the substantial evidence in the record that supports the referee's
finding that the proposed easement was not located in the manner most compatible with the greatest
public good. Thus, SFPP failed to establish the prerequisite to its exercise of the power of eminent
domain set forth in subdivision (b) of section 1240.030 and may not condemn the easement sought
in its complaint.

IV. The Referee Did Not Err Regarding the Reasonableness of the Interference

Appellants claim the statement of decision shows the referee committed a clear error of law when
it stated that “[u]nder CCP section 1240.510, SFPP must establish that its proposed use of the
pipeline in its current location will not interfere with or impair the continuance of BNSF's use as it
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currently exists or may reasonably be expected to exist in the future.” Appellants assert they only
were required to show that the pipeline would not unreasonably interfere with or impair the use
of the proposed second track.

*478 After reviewing the statement of decision, we conclude that (1) the referee was aware that
section 1240.510 contained a reasonableness standard and (2) the referee impliedly found that the
pipeline's interference with the proposed second track was unreasonable.

First, the referee stated “the Court finds that CCP 1240.510 is the relevant **116 statute and that
SFPP is required to prove that the proposed use will not unreasonably interfere with or impair the
continuance of the use of the right-of-way for railway transportation as it currently exists or may
reasonably be expected to exist in the future.” (Italics added.) This language establishes that the
referee was aware that section 1240.510 contained a reasonableness standard. Given this explicit
statement of the correct legal standard, we cannot presume legal error in the subsequent application
of section 1240.510.

Second, under the doctrine of implied findings, we are required by law to infer that the referee
found the interference was unreasonable. (See pt. [.B., ante.) This implied finding is supported
by substantial evidence—the same evidence that supports the referee's finding that the current
location of the pipeline was not compatible with the greatest public good and the least private
injury. (See pt. III.C., ante.)

V. Referee's Determination of Value Is Dictum, Not Reversible Error

In light of our prior holdings, the determination by the referee of the value of the property that SFPP
sought to condemn is dictum and, therefore, cannot constitute reversible error. Consequently, we
need not consider appellants' claim that the determination of value is not supported by substantial
evidence.

DISPOSITION

The judgment is affirmed. Respondent BNSF shall recover costs on appeal.

WE CONCUR: VARTABEDIAN, Acting P.J., and CORNELL, J.
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SAN BERNARDINO COUNTY FLOOD CONTROL DISTRICT, Plaintiff and Respondent,
V.
PATRICK F. GRABOWSKI, Defendant and Appellant

No. E003690.
Court of Appeal, Fourth District, Division 2, California.
Nov 1, 1988.

SUMMARY

A flood control district brought an eminent domain action to acquire private property for
construction of a storm water detention basin. The trial court entered judgment confirming the
district's right to acquire the property and awarding compensation for the taking. (Superior Court
of Riverside County, No. 159275, J. William Mortland, Judge.)

The Court of Appeal reversed the judgment as to the amount of interest awarded and remanded
the matter to the trial court for a redetermination of the interest to be included as a part of the
overall award; in all other respects, it affirmed the judgment. The court held that it would not
consider the condemnee's contention that one of the votes cast in favor of the district's resolution
of necessity, which was required for initiation of the condemnation action, was invalid under the
conflict-of-interest provisions of the Political Reform Act (Gov. Code, § 81000 et seq.), since the
condemnee failed to raise the issue properly below. The court held that such a contention cannot
be asserted by way of an answer filed in the eminent domain action, but rather must be asserted
in a compulsory cross- complaint filed separately by the objecting party. The court also held that
substantial evidence supported the trial court's conclusion that the district board did not abuse
its discretion in adopting the resolution of necessity, and substantial evidence also supported the
trial court's conclusion that the district established at trial the three conditions precedent set forth
in Code Civ. Proc., § 1240.030, for valid exercise of the eminent domain power. The trial court
did not err in refusing to award the condemnee attorney fees as part of his overall recovery, the
court held, and its determination of what constituted market rates of interest was supported by
substantial evidence. However, it erred in utilizing market rates below the “legal interest” of 10
percent in arriving at an overall interest figure. (Opinion by Campbell, P. J., with McDaniel and
Dabney, JJ., concurring.) *886

HEADNOTES
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Classified to California Digest of Official Reports

(1)

Eminent Domain § 115--Condemnation Proceedings--Matters Appealable-- Motion for New Trial
and Attorney Fees Award.

On appeal of a judgment confirming a flood control district's right to acquire a condemnee's land
and awarding compensation for the taking, the reviewing court could address only the issues raised
directly by the judgment (the right to take and the proper computation of interest) and the issue
whether attorney's fees were allowable, notwithstanding that the condemnee purported to appeal
from the trial court's denial of his motion for new trial or, alternatively, for a redetermination of
interest and an award of attorney's fees. A denial of a motion for a new trial is an unappealable
order, and a denial of a motion to correct or amend a judgment is itself usually an unappealable
order. However, a postjudgment order determining costs, which under the Eminent Domain Law
(Code Civ. Proc., § 1120.010 et seq.) may include attorney fees, is appealable.

2)

Eminent Domain § 3--Nature of Power--Statutory Basis.

The entire framework which exists for the exercise of the inherent governmental power of eminent
domain in California is statutory; and these statutory provisions must be strictly complied with
when proceeding in an eminent domain action.

3)

Eminent Domain § 116--Condemnation Proceedings--Appeal--Scope and Extent of Review--Trial
Court Determination as to Bribery.

On appeal of a judgment confirming a flood control district's right to take a condemnee's property
and awarding compensation for the taking, the appellate court was bound by the trial court's
determination that activity challenged by the condemnee as violative of Code Civ. Proc., §
1245.270 (effect of bribery on validity of resolution of necessity), did not constitute bribery, since
there was substantial evidence to support it.

(4a, 4b, 4c)

Eminent Domain § 115--Condemnation Proceedings-- Preserving Issues for Appeal--Manner of
Raising Political Reform Act Violation in Trial Court.

On appeal of a judgment in an eminent domain proceeding confirming a flood control district's
right to take the condemnee's property and awarding compensation for the taking, the issue whether
one of the votes cast in favor of the district's resolution of necessity was invalid under the conflict-
of-interest provisions of the *887 Political Reform Act (Gov. Code, § 81000 et seq.) could not be
considered, where it was never properly raised in the trial court. An objection to a public entity's



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1245.270&originatingDoc=I3dac5f29fa9811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1245.270&originatingDoc=I3dac5f29fa9811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS81000&originatingDoc=I3dac5f29fa9811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



San Bernardino County Flood Control Dist. v. Grabowski, 205 Cal.App.3d 885 (1988)
252 Cal.Rptr. 676

“right to take” which is based on an alleged violation of § 81000 et seq. and which is not raised
until after the eminent domain action is filed, cannot be asserted by way of an answer filed in
the eminent domain action, but rather must be asserted in a compulsory cross-complaint filed
separately by the objecting party.

&)

Appellate Review § 160--Determination and Disposition of Cause-- Affirmance--Effect of Trial
Theory.

An appellate court can disregard the theory of the trial below in order to affirm the judgment.

(6)

Statutes § 21--Construction--Legislative Intent.

In construing a statute, a court begins with the fundamental rule that it should ascertain the intent
of the Legislature so as to effectuate the purpose of the law.

(7

Eminent Domain § 67--Condemnation Proceedings--Pleading--Objection to Right to Take--
Grounds.

Code Civ. Proc., § 1250.360, subd. (h) (grounds for objection to right to take include “any other
ground provided by law”), is intended generally to apply to grounds which arise from other than
a California statutory source (such as federal or constitutional grounds) or to grounds which are
based on specific statutory condemnation prerequisites set forth in other California codes.

[See Cal.Jur.3d, (Rev), Eminent Domain, § 164.]

®)

Eminent Domain § 63--Condemnation Proceedings--Conditions Precedent-- Resolution of
Necessity--Purpose of Requirement.

The statutory requirement that a public entity adopt a resolution of necessity before initiating a
condemnation action is designed to insure that public entities will verify and confirm the validity
of their intended use of the power of eminent domain prior to the application of that power in any
one particular instance.

[See Am.Jur.2d, Eminent Domain, § 385.]

(9a, 9b)
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Eminent Domain § 77--Condemnation Proceedings--Purpose or Necessity of Taking--Acquisition
of Property by Flood Control District for Detention Basin.

In a proceeding for acquisition of private property by a flood control district for construction of a
detention basin, substantial evidence supported the trial court's conclusion that *888 the district
board did not abuse its discretion in adopting the resolution of necessity required for initiating
the condemnation. Similarly, substantial evidence supported the trial court's conclusion that the
district established at trial the three conditions precedent set forth in Code Civ. Proc., § 1240.030,
for valid exercise of the eminent domain power. Evidence established the need for the project
arising as a result of redevelopment construction, and it also established that the condemnee's site
was the smallest and least expensive site that would serve to accommodate the project, and that
the site was especially topographically suitable and desirable as the location for the project.

(10)

Eminent Domain § 77--Condemnation Proceedings--Purpose or Necessity of Taking--Resolution
of Necessity--Result of Successful Challenge to Resolution.

Whether the resolution of necessity required for initiation of a condemnation action by a public
entity is successfully challenged as having been influenced by a gross abuse of discretion, or
whether the presumption of truth created by the valid adoption of a resolution of necessity is
overcome by the introduction of contradicting evidence at trial, the end result is the same: the
burden is placed on the condemnor to establish by a preponderance of the evidence that the
three conditions precedent required by Code Civ. Proc., § 1240.030, existed with respect to the
condemnation.

(11)

Eminent Domain § 119--Condemnation Proceedings--Attorney Fees--Where No Pretrial
Settlement Offered.

In a proceeding for acquisition of private property by a flood control district, the trial court did not
err in refusing to award the condemnee attorney fees as part of his overall recovery. Under Code
Civ. Proc., § 1250.410, an award of attorney fees is contingent on the tendering of a reasonable
pretrial settlement by the property owner. The condemnee's failure to comply with this provision
could not be excused simply because his main challenge at trial was to the district's right to take,
a challenge he would have to abandon if the district accepted a settlement offer.

(12)

Eminent Domain § 42--Compensation--Measure and Elements of Damages-- Interest.

In an eminent domain action in which the condemnor takes possession of the condemnee's property
some period of time before payment is made for the acquisition, the constitutionally mandated
measure of payment, “just compensation,” includes an element of interest. The interest is intended
to compensate the condemnee for its loss of the use of the money due as compensation for the
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acquisition of the property for that period of time between loss of possession and receipt of
payment. *889

(13a, 13b, 13¢)

Eminent Domain § 42--Compensation--Measure and Elements of Damages--Rate of Interest.

In a proceeding for the acquisition of private property by a flood control district, the trial court
considered appropriate money-market obligation data, and its determination of what constituted
market rates of interest was supported by substantial evidence; however, it erred in utilizing market
rates of interest below the “legal interest” of 10 percent in arriving at an overall interest figure.
In enacting Code Civ. Proc., § 1268.310, which serves to establish a 10 percent “floor” below
which eminent domain interest calculations cannot be carried, the Legislature reasonably could
have concluded that sound social policy requires that under no circumstances should condemnees
receive less than the statutory judgment interest rate prevailing in this state for all other judgment
creditors.

(14)

Eminent Domain § 116--Condemnation Proceedings--Appeal--Determination of Rate of Interest.
In an eminent domain proceeding, the fact finder's decision on the market rate of interest is upheld
if supported by substantial evidence, unless based on incorrect legal principles.

(15)

State of California § 14--Fiscal Matters--Limitation on Disposal--Gift of Public Funds--
Expenditure of Funds for Public Purpose.

An expenditure of public funds for a public purpose, notwithstanding incidental benefits to private
persons, does not violate the constitutional prohibition against gifts of public funds (Cal. Const.,
art. XVI, § 6).

COUNSEL

Goebel, Shensa & Beale and Louis E. Goebel for Defendant and Appellant.

Alan K. Marks, County Counsel, and E. H. Robinson, Deputy County Counsel, for Plaintiff and
Respondent.

CAMPBELL, P. J.

This is an eminent domain action. Appellant's (Grabowski's) real property is being sought by
respondent Flood Control District (District) for a flood control facility. Judgment was entered
confirming District's right to acquire the property and awarding Grabowski compensation *890
for the taking. (1)(See fn. 1.) Grabowski appeals from the judgment and certain postjudgment

rulings. !
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Grabowski purports to appeal from the trial court's denial of his motion for a new trial or,
alternatively, for a redetermination of interest and an award of attorney's fees. A denial of a
motion for a new trial is an unappealable order. (Fogo v. Cutter Laboratories, Inc. (1977) 68
Cal.App.3d 744, 748-749 [137 Cal.Rptr. 417].) Likewise, a denial of a motion to correct or
amend a judgment (in this instance, concerning the computation of interest) is itself usually
an unappealable order. (Simmons v. Santa Barbara Ice etc. Co. (1958) 162 Cal.App.2d 23, 28
[327 P.2d 141].) A postjudgment order determining costs (which, under the Eminent Domain
Law [pt. 3, tit. 7, Code Civ. Proc.], may include attorney's fees) is appealable. (Hennessy v.
Superior Court (1924) 194 Cal. 368, 372 [228 P. 862].) Thus, we address ourselves below
to the two disputed issues raised directly by the judgment (the “right to take” and the proper
computation of interest) and to the issue of whether attorney's fees are allowable.

Factual and Procedural Background
In December 1981, the Jurupa Hills Redevelopment Project was adopted by the Fontana
Redevelopment Agency. This project was intended to permit the eventual “build out” of the Jurupa
Hills area of the City of Fontana, in the County of San Bernardino, adjacent to the Riverside county
line. More specific development plans were approved by the redevelopment agency the following
year. These more specific plans provided for the development of a lesser, included area to be known
as the Southridge Village Project (the development) by Ten-Ninety, Ltd., a private developer.

The area in which the development was to be located encompassed a series of natural watersheds
and drainage courses that comprise a portion of what is known as the DeClez Channel drainage
system—a natural regional flood drainage system that eventually outlets into the Santa Ana River.
In order to reach the Santa Ana River, however, the system's drainage discharge must pass through
flood control facilities in Riverside County.

Inasmuch as the development was to be largely financed by mortgage revenue bonds issued under
a federal financing guarantee program, a federally-mandated environmental impact statement was
prepared with respect to the development. During the preparation of this statement, it became
clear for the first time that the County of Riverside was unable and unwilling to simply accept the
increased storm drainage flows that would be produced by the development.

Engineering discussions then ensued among the City of Fontana, the Fontana Redevelopment
Agency, the County of Riverside, and the San Bernardino County Flood Control District
to ascertain a solution to the problem of the increased drainage discharge created by the
development's *891 construction. As a result of these discussions, it was determined that the best
engineering solution to the problem was to build a detention basin upstream of the Riverside flood
control facilities to temporarily detain the peak flood flows draining from the development area.
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In April 1983, the Fontana Redevelopment Agency filed an action in eminent domain to acquire
Grabowski's real property, located in the County of Riverside, for the detention basin site.

In July 1983, the Fontana Redevelopment Agency authorized the issuance of federally guaranteed
mortgage revenue bonds to finance the construction of the development by Ten-Ninety, Ltd. A few
days later, the City of Fontana, the Fontana Redevelopment Agency, Ten-Ninety, Ltd., and Creative
Communities (a California corporation which controls Ten-Ninety) entered into an agreement
whereby Ten-Ninety agreed (and Creative Communities guaranteed) that Ten-Ninety would pay
all of the city's/redevelopment agency's costs in acquiring the Grabowski site and building the
detention basin.

In August 1983, the San Bernardino County Flood Control District entered into two agreements
with various of the parties already involved in the construction of the development, the net result
being that the District (rather than the redevelopment agency) would acquire the detention basin
site, that the District would own, operate and maintain the detention basin once it was built, and that
Ten-Ninety would bear the full cost of acquiring the detention basin site and constructing the basin
itself. Ten-Ninety further obligated itself to pay a substantial portion of the cost of maintaining
and operating the basin for the first several years of its existence.

In September 1983, the Fontana Redevelopment Agency abandoned its eminent domain action.
That same month, the District noticed a meeting of its governing body (Board) to consider the
adoption of a Resolution of Necessity preparatory to filing an eminent domain action to acquire
the detention basin site.

On October 10, 1983, the District Board conducted its hearing on a Resolution of Necessity
concerning the Grabowski site. Four of the five members of the Board were present. No one
appeared to speak in opposition to the adoption of the resolution. All four Board members who
were present voted in favor of the resolution. On October 13, 1983, the District filed its eminent
domain action—the action here in issue—to acquire Grabowski's property. Grabowski's answer to
the District's complaint generally denied the complaint's allegation that a Resolution of Necessity
had been validly adopted, but did not raise a Political Reform Act of 1974 ( 892 tit. 9, Gov. Code;
hereafter PRA) challenge to the validity of the Board's vote on that resolution. The District obtained
“immediate possession” of the property, pursuant to the provisions of the Eminent Domain Law,
and construction of the detention basin was undertaken forthwith. The basin was completed in
1984.

In June 1986, trial was commenced in the action. The trial court first heard evidence on
Grabowski's objections to the District's “right to take” the property and found in favor of the
District on those issues. The jury phase of the trial was then conducted to determine the fair market
value of the acquisition site.
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In August 1986, judgment was entered in the matter. Although Grabowski had been given the
opportunity to submit interest rate data to the court prior to entry of judgment, he had failed to
do so. Within a few weeks, Grabowski moved for a new trial, raising again his objections to the
District's “right to take” as well as issues relating to the computation of interest on the award and
the allowance of attorney's fees. Upon the trial court's denial of his motion, Grabowski filed the
appeal now before us.

In the analysis of the issues which follows, additional factual material will be referred to as
required.

Issues Presented
This appeal presents the following general and specific issues: (1) Can a challenge based on the
provisions of the Political Reform Act be asserted against the validity of an exercise of the eminent
domain power by way of a general denial in an answer filed in the eminent domain action?

(2) Did the District meet its burden of establishing the existence of the conditions precedent
necessary to a valid exercise of the eminent domain power?

(3) Did the trial court err in denying Grabowski an award of attorney's fees?

(4) Did the trial court err in computing the interest element of the overall condemnation award by
using market rates of interest lower than the statutory “legal interest” rate? *893

Discussion

I The Political Reform Act Challenge to the District's Eminent Domain Action
(2) The entire framework which exists for the exercise of the inherent governmental power of
eminent domain in California is statutory; and these statutory provisions must be strictly complied

with when proceeding in an eminent domain action. (Code Civ. Proc., § 1230.020; 2 Sacramento
etc. Drainage Dist. v. Truslow (1954) 125 Cal.App.2d 478, 488 [270 P.2d 928].)

Unless otherwise specified, all statutory section citations refer to the Code of Civil Procedure.

In order to properly file an eminent domain action, a public agency must first have adopted, upon
noticed hearing, a Resolution of Necessity which supports the initiation of the action. (§§ 1240.040,
1245.220.) The resolution must be approved by a two-thirds majority of all the members of the
condemning agency's governing body. (§ 1245.240.) Inasmuch as the District's Board is a five-
member body, a minimum of four votes was needed to approve the District's resolution in favor of
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the acquisition of Grabowski's property. All four of the Board members who were present at the
hearing held to consider the resolution voted in favor of it.

(3)(See fn. 3.), ( 4a) Grabowski contends that one of the votes cast in favor of the resolution was
invalid under the conflict-of-interest provisions of the PRA and, thus, that the District's actions

failed to meet the mandatory procedural requirements of the Eminent Domain Law. 3 In brief,
Grabowski is challenging the District's “right to take.” ( 5)(See fn. 4.) Whatever the merits of
Grabowski's PRA contention might be, we conclude here that the contention was never properly

raised in this eminent domain action.* For the reasons discussed below, we hold that a challenge
to *894 a public agency's “right to take” which is based on the provisions of the PRA, and which
is asserted after an eminent domain action has been filed, must be raised by way of a compulsory
cross-complaint. (§ 426.30, subd. (a); § 426. 70.)

Grabowski also challenged the validity of the same Board member's vote under the bribery
provisions of section 1245.270. The trial court enjoyed the luxury of being able to actually
weigh the credibility of the witnesses as they testified on the conflict-of-interest issue, and
concluded that the activity in question did not constitute bribery (which, under subdivision 6
of section 7 of the Penal Code, requires a “corrupt intent to influence, unlawfully’). Inasmuch
as there was substantial evidence to support the trial court's conclusion, we are bound by
that determination.

In oral argument, Grabowski's counsel argued that we are obligated to reach this issue on the
merits because the trial court ruled on the issue. Counsel is in error. It is well settled that an
appellate court can disregard the theory of the trial below in order to affirm the judgment.
(Superior Motels, Inc. v. Rinn Motor Hotels, Inc. (1987) 195 Cal.App.3d 1032, 1055, fn. 13
[241 Cal.Rptr. 487], citing 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 322, p. 333.)
Our concern is with the trial court's decision, not its reasons. (/bid.)

(4b) As noted, Grabowski's PRA challenge to the validity of this eminent domain action constitutes
an objection to the District's “right to take” and an attempt to secure judicial review of the validity
of the District's Resolution of Necessity. As such, Grabowski's PRA challenge is subject to the
provisions of section 1245.255, subdivision (a)(2), which states that judicial review of the validity
of a resolution may be obtained, once the eminent domain action is commenced, “by objection to
the right to take pursuant to this title.” (Italics added.)

Section 1250.350 specifies the conditions under which an objection to the right to take may be
asserted in an eminent domain action: “A defendant may object to the plaintiff's right to take,
by demurrer or answer as provided in Section 430.30, on any ground authorized by Section

1250.360 or Section 1250.370. ...” (Italics added.) > Reference to sections 1250.360 and 1250.370
reveals only two grounds which arguably might serve as a basis for Grabowski's PRA challenge:
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section 1250.360, subdivision (h), and section 1250.370, subdivision (a). (6) In ascertaining the
applicability of these statutory provisions to the situation at hand, we are guided by a fundamental
rule of statutory interpretation: “In construing a statute 'we begin with the fundamental rule that
a court should ascertain the intent of the Legislature so as to effectuate the purpose of the
law.* [Citations.]” (California Teachers Assn. v. San Diego Community College Dist. (1981) 28
Cal.3d 692, 698 [170 Cal.Rptr. 817, 621 P.2d 856].)

Section 1250.350 also requires that an objection to the right to take which is asserted by
way of an answer set forth the specific grounds and facts underlying the objection. Such a
requirement is especially critical in cases, such as this one, where the condemning agency
wishes to obtain “immediate possession” of property in order to proceed promptly with the
construction of a public project. Condemnors are entitled to know at the outset whether the
construction of a project will be placed at risk by a potentially meritorious challenge to the
“right to take.” Grabowski's answer manifestly fails to meet this requirement with respect to
his PRA challenge. However, inasmuch as this pleading defect was not properly challenged
below, we reach beyond that shortcoming in our PRA analysis. (Sommer v. Martin (1921)
55 Cal.App. 603, 610 [204 P. 33]; see 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 311,
pp. 321-322))

Section 1250.360, subdivision (h), permits an objection to the right to take, irrespective of whether
a public entity has adopted a resolution of necessity in conformity with the requirements of the
Eminent Domain Law, *895 on “[a]ny other ground provided by law.” While such language might
superficially seem to permit a PRA challenge to the right to take, an analysis of the legislative intent
underlying section 1250.360, subdivision (h) leads us to conclude otherwise. (7) The Legislative
Committee Comment (Assem., 1975) makes it clear that section 1250.360, subdivision (h), is
intended generally to apply to grounds which arise from other than a California statutory source
(such as federal or constitutional grounds) or to grounds which are based on specific statutory
condemnation prerequisites set forth in other California codes. Neither category is applicable to
Grabowski's PRA challenge.

Section 1250.370, subdivision (a), permits an objection to the right to take, where (as here) the
Resolution of Necessity is not entitled to a presumptively “conclusive” effect, on the ground
that the public entity “has not adopted a resolution of necessity that satisfies the requirements of
Article 2 (commencing with Section 1245.210) of Chapter 4.” Article 2, in turn, sets forth three
requirements that a valid Resolution of Necessity must “satisfy”: (1) it must contain all of the
information required by section 1245.230; (2) it must be adopted only after a noticed hearing is
held to allow affected property owners to be heard on the matter of the proposed condemnation (§
1245.235); and (3) it must be adopted by a two-thirds vote of all the members of the condemning
entity's governing body (§ 1245.240). Grabowski's PRA challenge is not directed against any of
these three requirements. (While the PRA challenge touches on the “taintedness” of one of the
votes, it does not question the actual number of votes cast. Extensive research into the background
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of section 1245.240 has failed to reveal any indication that the section was intended to deal
with anything other than the actual number of votes needed for the adoption of a Resolution of
Necessity.)

All of this is not to say, however, that such a PRA challenge cannot be raised at all. While the
legislative committee comments to section 1245.255, subdivision (a) (respecting both the original
1975 legislation and the 1978 amendment) make it clear that that subsection is intended to permit
Resolutions of Necessity to be collaterally attacked for failure to meet the requirements of the
Eminent Domain Law itself, these same comments go on to expressly acknowledge that a direct

attack can be separately made against the validity of a Resolution of Necessity under the PRA. 6
The language used in the Legislative Committee Comments, then, points to a legislative intent
to differentiate between direct PRA attacks on Resolutions of Necessity and collateral attacks
arising under the provisions of the Eminent Domain Law. *896 The question then becomes
one of determining how such a “direct” attack must be procedurally postured. The answer lies
in the general rules of civil pleading which, under section 1230.040, apply to eminent domain
proceedings.

6 For an in-depth analysis of the legislative background of section 1245.255, see Anaheim

Redevelopment Agency v. Dusek (1987) 193 Cal.App.3d 249, 254-258 [239 Cal.Rptr. 319].

(4c) A PRA challenge to the validity of a Resolution of Necessity falls within the range of
issues assertable by way of a cross-complaint under section 428.10, subdivision (b). Indeed, such
a cause of action is subject to the mandatory pleading requirements applicable to compulsory
cross-complaints. (§ 426.30.) It should be noted that section 426.70 makes the compulsory cross-
complaint provisions of the Code of Civil Procedure specifically applicable to eminent domain
proceedings. Further, as set forth in section 428.40, a cross-complaint must be a separate document.
Therefore, we hold that an objection to a public entity's “right to take” which is based on an alleged
violation of the Political Reform Act, and which is not raised until after the eminent domain action
is filed, cannot be asserted by way of an answer filed in the eminent domain action but, rather,

must be asserted in a compulsory cross-complaint filed separately by the objecting party. ’

7 We note in passing that Grabowski's PRA challenge, in addition to having been asserted

in a procedurally impermissible manner, was also totally lacking in evidentiary support.
Grabowski never made the necessary evidentiary showing in trial that the gift which
purportedly invalidated a Board member's vote in favor of the Resolution of Necessity was:
(a) $250 or more in value; and (b) “provided to, received by or promised to the public official
within 12 months prior to the time when the decision is made.” (Gov. Code, § 87103, subd.
(c). Itis subd. (c) of § 87103, as it was worded and applied in 1983, which pertains to the facts
of this case—not subd. (e) of the statute, as argued by Grabowski.) Grabowski's efforts to



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=193CAAPP3D249&originatingDoc=I3dac5f29fa9811d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_254 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=193CAAPP3D249&originatingDoc=I3dac5f29fa9811d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_254 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987103652&pubNum=227&originatingDoc=I3dac5f29fa9811d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS87103&originatingDoc=I3dac5f29fa9811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS87103&originatingDoc=I3dac5f29fa9811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS87103&originatingDoc=I3dac5f29fa9811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



San Bernardino County Flood Control Dist. v. Grabowski, 205 Cal.App.3d 885 (1988)
252 Cal.Rptr. 676

overcome this evidentiary shortcoming by moving the trial court for a new trial on the basis of
“newly discovered evidence” (Code of Civ. Proc., § 657, subd. 4) were correctly rejected by
the trial court: Grabowski never made the necessary showing that he could not have produced
the evidence in question at the trial through the use of “reasonable diligence.” (/bid.)

IT The Validity of the Exercise of the Eminent Domain Power

As noted above, the proper adoption of a Resolution of Necessity is an essential prerequisite to
the filing of a valid eminent domain action. (§§ 1240.040, 1245.220.) The governing body of the
condemnor must conduct a noticed, public hearing to consider the public necessity for going ahead
with the proposed project. (§ 1245.235.) Following the hearing, the governing body must decide
whether to adopt a Resolution of Necessity authorizing the initiation of a condemnation action. If
such a resolution is to be adopted, *897 it must contain a declaration stating, among other things,
that each of the following has been found and determined to be the case: “(1) The public interest
and necessity require the proposed project. [] (2) The proposed project is planned or located in the
manner that will be most compatible with the greatest public good and the least private injury. [{]
(3) The property described in the resolution is necessary for the proposed project ....” (§ 1245.230,
subd. (c).) These three “findings” mirror the three conditions precedent which must exist before
the inherent governmental power of eminent domain can be validly exercised. (§ 1240.030.) It has
been judicially recognized that “[i]mplicit in this requirement of a hearing and the adoption of a
resolution of necessity is the concept that in arriving at its decision to take, the Agency engage in a
good faith and judicious consideration of the pros and cons of the issue and that the decision to take
be buttressed by substantial evidence of the existence of the three basic requirements set forth in
Code of Civil Procedure, section 1240.030, ...” (Redevelopment Agency v. Norm's Slauson (1985)
173 Cal.App.3d 1121, 1125-1126 [219 Cal.Rptr. 365].) (8) In short, the statutory requirement that
a public entity adopt a Resolution of Necessity before initiating a condemnation action is designed
to ensure that public entities will verify and confirm the validity of their intended use of the power
of eminent domain prior to the application of that power in any one particular instance.

Where, as here, the condemning entity is seeking to acquire property lying outside of its own
boundaries, the adoption of a Resolution of Necessity creates a rebuttable presumption that the

three matters referred to in section 1240.030 are true. (§ 1245.250, subd. (b).) 8 Under section
1245.255, subdivision (b), however, the adoption of a Resolution of Necessity does not enjoy such
a presumption of truth if it is shown that either the adoption of the resolution or the contents of the
resolution “were influenced or affected by gross abuse of discretion by the governing body.”

This presumption of truth is a presumption “affecting the burden of producing evidence.” (§
1245.250, subd. (b).) A presumption affecting the burden of producing evidence has the
effect of requiring “the trier of fact to assume the existence of the presumed fact unless and
until evidence is introduced which would support a finding of its nonexistence, in which case
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the trier of fact shall determine the existence or nonexistence of the presumed fact from the
evidence and without regard to the presumption.” (Evid. Code, § 604.)

(9a) Grabowski contends that the District failed to establish the existence of the three conditions
precedent necessary to a valid exercise of the eminent domain power and, thus, that the District
never perfected its “right to take” with regard to Grabowski's property. Grabowski's contention
is actually two-fold: (a) The District's Board failed to engage in a “good faith and judicious
consideration of the pros and cons of the issue” in *898 conducting its hearing on the Resolution
of Necessity. Specifically, Grabowski asserts that the Board's decision to adopt a Resolution of
Necessity favoring the acquisition was nothing more than the “rubber stamp” of a predetermined
result which was itself unsupported by any substantial evidence (i.e., a “gross abuse of discretion”).
Consequently, absent the adoption of a valid Resolution of Necessity, the existence of the
three conditions precedent necessary to a valid act of condemnation was never presumptively
established.

(b) Even if the Resolution of Necessity was properly adopted, thus presumptively establishing the
existence of the three conditions precedent, this rebuttable presumption of truth was overcome at
trial by the introduction of contradictory evidence; and the District then failed to meet its burden
of establishing the existence of those three conditions precedent by direct evidence.

(10) It should be noted that, in this case, the end result is the same whether (1) the Resolution of
Necessity is successfully challenged as having been influenced by a gross abuse of discretion, or (2)
the presumption of truth created by the valid adoption of a Resolution of Necessity is overcome by
the introduction of contradicting evidence at trial: the burden is placed on the District to establish
by a preponderance of the evidence that the three section 1240.030 conditions precedent existed
with respect to the District's condemnation. (Redevelopment Agency v. Norm's Slauson, supra, 173
Cal.App.3d 1121, 1128.) Our review of the trial court's determination in this regard is limited by
the substantial evidence test. (/bid.)

Grabowski relies almost exclusively on the Norm's Slauson case, supra, for support for his
argument that the District committed a gross abuse of discretion in adopting a Resolution of
Necessity. Grabowski's reliance is misplaced. We deal here with a clearly distinguishable factual
situation: (a) In Norm's Slauson, the condemnor had misled the condemnee as to the scope of
the project, thus effectively depriving the condemnee of an opportunity to present countervailing
information to the condemnor's governing body at the hearing held to consider the adoption of
a Resolution of Necessity. In this case, Grabowski received notice of the District's hearing, but
chose not to present countervailing information, suggest alternative plans, or ask for a continuance
of the hearing so as to have more time to pursue the matter further.

(b) In Norm's Slauson, the condemnor was bound by preexisting financial and construction
obligations when it met to “consider” the adoption of a resolution. In this case, the District had
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no financial obligations concerning *899 the project. (Neither, for that matter, did the Fontana
Redevelopment Agency.) The entire risk for funding the repayment of the revenue bonds, over and
beyond tax increment receipts, was borne by the developer—as were all project construction costs.
Further, there was testimony that the District never felt “bound” by the initial project proposals,
but rather was prepared to consider alternative construction proposals, had any been made.

(¢) In Norm's Slauson, the record was devoid of any indication that meaningful, specific
information was presented to the condemning agency's governing body to support a conclusion
that the three section 1240.030 conditions precedent were met with regard to the project being
considered. In this case, the record indicates that engineering representatives from both the District
staff and the developer presented detailed project specifics to the District's Board at the hearing.
These specifics directly addressed the existence of the three critical issues.

(9b) After a thorough review of the record before us, we are compelled to conclude that there is
substantial evidence to support the trial court's conclusion that the Board did not commit an abuse
of discretion in adopting the Resolution of Necessity.

Likewise, there is substantial evidence to support the trial court's conclusion that the District
established at trial the three section 1240.030 conditions precedent necessary to its valid exercise
of the eminent domain power. Evidence established the need for the project arising as a result
of redevelopment construction (“public interest and necessity”). Evidence also established that
Grabowski's site was the smallest and least expensive site which would serve to accommodate the
project (“the greatest public good and the least private injury”). Finally, evidence established that
the Grabowski site was especially topographically suitable and desirable as the location for the
project (“necessary for the project”).

We conclude that the District met its burden in establishing its right to exercise the power of
eminent domain and that the trial court was thus correct in upholding the District's “right to take.”

IIT Attorney's Fees
(11) Grabowski contends that the trial court erred in refusing to award him reasonable attorney's
fees as a part of his overall recovery. We conclude that the trial court was correct. *900

The issue of attorney's fees is primarily controlled in this instance by section 1250.410 of the
Eminent Domain Law. This provision makes an award of attorney's fees in an eminent domain case
contingent on, among other things, the tendering of a reasonable pretrial settlement offer by the
property owner. Grabowski concedes, as he must, that he never complied with the clear language
of the statute in this regard.
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Grabowski contends, however, that he should not be bound by the requirements of section
1250.410 under the “unique and particular circumstances of this case.” Apparently, Grabowski's
argument is that he could not be certain of being able to pursue his objection to the District's “right
to take” if he were obliged to make a settlement offer susceptible of being accepted by the District
—and, thus, that section 1250.410 unfairly required him to risk having to abandon his primary
litigative position in order to “qualify” for an award of attorney's fees.

Grabowski's contention fails to take the entire legislative scheme which applies to this case into
account. Opting to pursue his objections to the District's “right to take” did not deprive Grabowski
of any and all opportunity to obtain an award of attorney's fees. If Grabowski had prevailed in
his challenge to the District's “right to take” under the provisions of the Eminent Domain Law,
section 1268.610 would have provided him with a recovery of attorney's fees. If Grabowski had
prevailed in his challenge to the District's “right to take” under the provisions of the PRA, sections
91003, subdivision (a) and 91012 of the Government Code would have provided a means by which
to seek a recovery of attorney's fees. Grabowski, however, has prevailed under neither of these
legislative frameworks.

Neither equity nor the Eminent Domain Law requires an award of attorney's fees to a party which
insists on litigating losing causes. The choice as to whether to attempt a settlement of this litigation

was Grabowski's. He made his choice and must now live with the consequences of that decision. ?
*901

Grabowski's brief also suggests the availability of the “private attorney general” statute
(Code Civ. Proc., § 1021.5) as a basis for an award of attorney's fees. This statute, however,
only provides for attorney's fees if a “successful party” moves a court for such fees. While
Grabowski's posttrial motion casually mentioned section 1021.5 as a basis for an award of
attorney's fees, as does his opening brief on this appeal, the issue has not been specifically
addressed or argued to either the trial court or to us. Consequently, we deem the argument
to have been waived and need not reach the issue of whether section 1021.5 would have
otherwise supported a partial award of attorney's fees with regard to the interest rate issue
raised in this case. (Utz v. Aureguy (1952) 109 Cal.App.2d 803, 807 [241 P.2d 639]; see 9
Witkin, Cal.Procedure (3d ed. 1985) Appeal § 479, pp. 469-471.)

IV Interest
(12) In an eminent domain action such as this one, where the condemnor takes possession of
the condemnee's property some period of time before payment is made for the acquisition, the
constitutionally mandated measure of payment, “just compensation,” includes an element of
interest. (Redevelopment Agency v. Gilmore (1985) 38 Cal.3d 790, 797 [214 Cal.Rptr. 904, 700
P.2d 794].) The interest is intended to compensate the condemnee for its loss of the use of the
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money due as compensation for the acquisition of the property for that period of time between loss
of possession and receipt of payment. ( /d., at p. 799.)

Prior to the Gilmore decision, the interest rate to be utilized in calculating the amount of interest
includable in the overall compensation award was arguably fixed by section 1268.310 of the
Eminent Domain Law. At all times relevant to this case, that section required the payment of

“legal interest.” 10 Traditionally, the “legal interest” payable in eminent domain cases, both pre-
and postjudgment, has been understood to be that rate established by the Legislature for judgment
interest. ( Gilmore, supra, 38 Cal.3d at p. 795, fn. 2.) The “legal interest” applicable at all times
in this case was 10 percent. (§ 685.010.)

10 We are aware of the amendment to section 1268.310, effective on January 1, 1987, by

which the Legislature replaced the direct reference to “legal interest” with a reference to a
variable rate defined elsewhere in the Eminent Domain Law. Nothing we say in this opinion
is intended to reflect on that more recent legislative scheme.

In Gilmore, the California Supreme Court held that the interest element of just compensation was
to be based on judicially determined “market rates” and that statutory rates of “legal interest” could
not act as a “ceiling” on those market rates. The Supreme Court expressly declined to reach the
issue of whether the interest calculation could be based on market rates below statutory rates. (
Gilmore, supra, 38 Cal.3d at p. 802, fn. 13.) We reach that issue in this case.

(13a) Grabowski contends that the trial court erred in computing the interest element of the
just compensation required to be paid in this case. In brief, Grabowski argues that the court's
computation of interest fell short of that which is legally mandated in that it was based on rates of
return that were less than appropriate market rates of interest, or, at least, that were less than the
statutory rate of 10 percent per annum. Grabowski's contention as to “appropriate” market rates
of interest may be disposed of without *902 lengthy discussion. Grabowski's argument in this
regard, that the trial court should have used higher rates deriving from longer-term money-market
obligations, is analogous to that made by the condemnee, and rejected by the court, in Coachella
Valley Water Dist. v. Western Allied Properties, Inc. (1987) 190 Cal.App.3d 969, 979-980 [235
Cal.Rptr. 725]. ( 14) As the court stated in that case, “The factfinder's decision on the market rate of
interest is upheld if supported by substantial evidence, unless based on incorrect legal principles.” (
1d., at p. 980, citing directly to Redevelopment Agency v. Gilmore, supra, 38 Cal.3d 790, 807.) (
13b) In this case, we find that the trial court considered appropriate money-market obligation data
and that the trial court's determination of what constituted market rates of interest was supported
by substantial evidence. Thus, we uphold the trial court's decision as to what appropriate market
rates of interest were during the period of time here in issue.
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We agree with Grabowski, however, that the trial court erred in utilizing market rates of interest

below the “legal interest” of 10 percent in arriving at an overall interest figure. i

i In arriving at an overall interest figure, the trial court quite properly used a matrix of several

different “interim market rates” to reflect the flux of rates which existed during the period
of time in question. Only some of these interim rates were below 10 percent.

The District argues forcefully that, if “just compensation” requires only the payment of market
interest, an obligation to pay interest at a higher statutory rate would unjustly award condemnees
with more than that which is constitutionally required. Our Supreme Court answered this argument
in its Gilmore decision: “The Legislature may choose to recompense the owner of property
or a business for a variety of losses caused by exercise of the eminent domain power. Its
choices, however, are not necessarily the measure of the 'just' compensation constitutionally due.
[Citations.] 4 statute's provisions may exceed constitutional requirements in one area while failing
to fulfill them in another.” ( Gilmore, supra, 38 Cal.3d at p. 801, italics added.)

Unless we are compelled, then, to cast aside section 1268.310 as being in some manner an invalid
exercise of the legislative power, that section serves to establish a 10 percent “floor” below which
eminent domain interest calculations cannot be carried— irrespective of the concurrent market
rate of interest. In inquiring into whether the Legislature can validly require a payment of interest
in excess of constitutional requirements, we are mindful of the general sentiment once expressed
by our Supreme Court in a somewhat different eminent domain context: “The courts, ... have in
essence recognized their limitations in providing overall fair treatment for persons who suffer
injuries as a result of public projects. The legislative branch of *903 government, recognizing
its peculiar competence in this area, has undertaken responsive steps and evidences a willingness
to continue to deal with the difficult and involved questions of social policy which underlie the
task. In these circumstances wisdom lies in the direction of judicial deference to the legislative
branch.” (Community Redevelopment Agency v. Abrams (1975) 15 Cal.3d 813, 832 [126 Cal.Rptr.
473,543 P.2d 905, 81 A.L.R.3d 174].)

The only basis suggested by the District's brief for challenging the legislative validity of a statutory
interest “floor” of 10 percent is the constitutional prohibition against making a gift of public funds.

(Cal. Const., art. XVI, § 6.) 2

12 In turn, of course, this suggestion derives directly from Justice Mosk's concurring opinion

in Gilmore. ( Redevelopment Agency v. Gilmore, supra, 38 Cal.3d 790, 809.)

(15) It 1s the general rule in California that an expenditure of public funds for a public
purpose, notwithstanding incidental benefits to private persons, does not violate the constitutional
prohibition against gifts of public funds. (Schettler v. County of Santa Clara (1977) 74 Cal.App.3d
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990, 1002-1006 [141 Cal.Rptr. 731].) Further, the determination of what constitutes a “public
purpose” is primarily a matter left to legislative discretion, assuming only a reasonable basis for the
determination. ( Schettler, supra, at p. 1005, citing California Emp. etc. Com. v. Payne (1947) 31
Cal.2d 210,216-217 [187 P.2d 702].) ( 13c) Our inquiry, then, is into whether there is a reasonable
basis for a 10 percent “floor” below which eminent domain interest calculations cannot be carried.

Condemnees suffer a particular, irreversible injury in each instance where the power of eminent
domain is exercised: the loss of all future options concerning the use and enjoyment of the
condemned property. In cases where payment for a condemned parcel is made only some time after
possession of the parcel is taken by the condemnor, the condemnee is subjected to the further injury
of having to involuntarily “loan” the condemnor the interim use of the compensation, at interest
rates which the condemnee is not free to negotiate, until such time as payment is actually made (an
injury which the Gilmore decision [ Gilmore, supra, 38 Cal.3d at p. 802] accurately characterized
as an “involuntary financing burden”). The Legislature, “in providing overall fair treatment for
persons who suffer injuries as a result of public projects” ( Community Redevelopment Agency v.
Abrams, supra, 15 Cal.3d at p. 832), reasonably could have concluded that sound social policy
requires that under no circumstances should condemnees receive /ess than the statutory judgment
interest rate prevailing in this state for all other judgment creditors. *904

Inasmuch as there is a reasonable basis for the Legislature's having fixed a 10 percent interest rate
“floor” for eminent domain cases, we conclude that that rate, notwithstanding lower extant market
rates of interest, is not invalidated by the constitutional prohibition against gifts of public funds.

We therefore hold that the statutory interest rate of 10 percent required by section 1268.310 acted
as a minimum rate in this case for the purpose of calculating the interest element of the overall
award of just compensation.

Disposition
The judgment is affirmed in part and reversed in part.
We reverse as to the amount of interest to be awarded in this case and remand this matter to the trial
court for a redetermination of the interest to be included as a part of the overall award. It will not be
necessary to completely recalculate the interest, but only to recompute the total award of interest

by substituting a value of 10 percent in the original calculations where a lesser rate had been used.

In all other respects, the judgment is affirmed.

McDaniel, J., and Dabney, J., concurred.
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Appellant's petition for review by the Supreme Court was denied January 25, 1989.
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SANTA CRUZ COUNTY REDEVELOPMENT AGENCY, Plaintiff and Respondent,
V.
KENNETH F. IZANT et al., Defendants and Appellants.

No. HO12101.
Court of Appeal, Sixth District, California.
Jul 27, 1995.

SUMMARY

A redevelopment agency adopted a resolution of necessity and then filed a complaint in eminent
domain against the property owners. After prohibiting defendants from introducing any evidence
except for a four-page document, the trial court ruled that the agency possessed the right to take the
property. Compensation was set, and a judgment in condemnation was entered. (Superior Court
of Santa Cruz County, No. 115750, William M. Kelsay, Judge.)

The Court of Appeal reversed. The court held that the trial court committed reversible error in
granting plaintiff's motion to exclude all evidence proffered by defendants concerning the agency's
right to take the property, except for the four-page document. The trial court erroneously applied
the standard of review for an attack on the resolution of necessity (Code Civ. Proc., § 1240.030)
to all of the trial proceedings on the right to take. Although no new evidence may be admitted in
considering whether an agency committed a gross abuse of discretion in adopting the resolution
of necessity, evidence was admissible on defendants' other objections to the agency's right to take.
In their answer to the complaint, defendants raised many of the statutory objections listed in Code
Civ. Proc., § 1250.360, along with other affirmative defenses, including the allegation that the
stated purpose was not a public use, that the primary purpose of the taking was for the private
benefit of a bank, and that the agency did not intend to devote the property to the stated purpose.
Defendants were plainly entitled to a trial on their objections to the right to take and were entitled
to introduce evidence in support of those claims. Code Civ. Proc., § 1250.360, authorizes such
objections in any eminent domain proceedings regardless of whether the plaintiff has adopted a
resolution of necessity that is given conclusive effect on other issues. (Opinion by Elia, J., with
Cottle, P. J., and Premo, J., concurring.) *142
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Classified to California Digest of Official Reports

(1)

New Trial § 11--Grounds for New Trial--Inability to Obtain Transcript.

For a new trial to be granted because of destruction of the reporter's transcript, the moving
party must show the impossibility of securing the transcript, the presence of substantial issues
establishing the necessity of a transcript, and reasonable diligence. A new trial motion on the
ground that the reporter's transcript has become unavailable should ordinarily be granted where
a reasonable showing is made that the transcript is necessary to present substantial issues. To
determine if that is the case, a reasonable test of substantiality is whether questions the appellant
desires to raise on appeal could be properly considered without the lost portion of the transcript.
If they could, then the loss would not be considered substantial.

(2a, 2b)

Eminent Domain § 78--Condemnation Proceedings--Trial-- Evidence--Admissibility--Right to
Take--Effect of Resolution of Necessity.

In an eminent domain proceeding by a redevelopment agency, the trial court committed reversible
error in granting plaintiff's motion to exclude all evidence proffered by defendants concerning the
agency's right to take the property, except for a four-page document. The trial court erroneously
applied the standard of review for an attack on the resolution of necessity (Code Civ. Proc.,
§ 1240.030) to all of the trial proceedings on the right to take. Although no new evidence
may be admitted in considering whether an agency committed a gross abuse of discretion in
adopting the resolution of necessity, evidence was admissible on defendants' other objections to
the agency's right to take. In their answer to the complaint, defendants raised many of the statutory
objections listed in Code Civ. Proc., § 1250.360, along with other affirmative defenses, including
the allegation that the stated purpose was not a public use, that the primary purpose of the taking
was for the private benefit of a bank, and that the agency did not intend to devote the property to
the stated purpose. Defendants were plainly entitled to a trial on their objections to the right to take
and were entitled to introduce evidence in support of those claims. Code Civ. Proc., § 1250.360,
authorizes such objections in any eminent domain proceedings regardless of whether the plaintiff
has adopted a resolution of necessity that is given conclusive effect on other issues.

[See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, § 1006.] *143

3)

Eminent Domain § 4--Basis and Source of Power.
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The power of eminent domain is an inherent attribute of sovereignty, which has two important
constitutional limitations. Property may only be taken or damaged for public use, and just
compensation must be awarded for property taken.

4

Eminent Domain § 63--Condemnation Proceedings--Conditions Precedent-- Finding of Public
Necessity.

An exercise of the eminent domain power requires a finding of public necessity (Code Civ. Proc.,
§ 1240.030), of which there are three elements. First, public interest and necessity must require the
project; second, the project must be planned or located in the manner that will be most compatible
with the greatest public good and the least private injury; and third, the property sought to be
acquired must be necessary for the project. The condemning agency must hold a public hearing
to consider those issues, and the person whose property is to be acquired must be given notice
and an opportunity to be heard. If the agency decides the taking meets the criteria, it must adopt a
resolution of necessity, which conclusively establishes the three criteria. However, a person having
an interest in the property may still obtain judicial review of the validity of the resolution (Code
Civ. Proc., § 1245.255). Review is available before the eminent domain action via a writ of mandate
(Code Civ. Proc., § 1085), and also after the commencement of the proceeding by objection to the
right to take. The resolution does not have conclusive effect to the extent it involved a gross abuse
of discretion by the condemnor, which may be shown by a lack of substantial evidence supporting
the resolution. It may also be shown that the condemnor had irrevocably committed itself to the
taking regardless of the evidence presented at the hearing.

(5)

Eminent Domain § 63--Condemnation Proceedings--Conditions Precedent-- Resolution of
Necessity--Judicial Review.

Under Code Civ. Proc., § 1245.255, the trial court's review in condemnation proceedings of
the validity of the condemnor's resolution of necessity is limited to a review of the agency's
proceedings. No additional evidence may be admitted.

COUNSEL

Bertram C. Izant, in pro. per. and for Defendants and Appellants.

Dwight L. Herr, County Counsel, Samuel Torres, Jr., Assistant County Counsel, Wylie, McBride,
Jesinger, Sure & Patten and Richard J. Wylie for Plaintiff and Respondent. *144

ELIA, J.

The Santa Cruz Redevelopment Agency (Agency) sought an easement over a private parking area

owned by appellants. ! Agency adopted a resolution of necessity and then filed a complaint in
eminent domain. After prohibiting appellants from introducing any evidence except for a four-page
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document, the trial court ruled that Agency possessed the right to take. Compensation was set at
$125,000 and a judgment in condemnation was entered. For reasons we shall explain, we reverse.

Appellants are Kenneth F. 1zant, Gladys E. Izant, Bertram C. Izant, David W. Izant, Norman
Bei, T. J. Scott, and Does 1 through 10, inclusive.

Facts and Procedural Background

This case concerns an easement over appellants' property. The easement is to be used by the public
and Pacific Western Bank patrons. The area in dispute is located in Soquel Village. It consists of
four parcels. One parcel is owned by Pacific Western Bank. It is the site of the bank building, four
drive-through windows, an automatic teller machine, and parking lot. The property has frontage
on Porter Street and Soquel Drive. However, the only access is by a one-way entrance on Porter
Street and a one-way exit via a ramp and easement to Soquel Drive. The easement is shared by
all businesses on Soquel Drive between Porter Street and Soquel Creek, as well as being the only
access to the Hearts of Soquel Mobile Home Park.

Two other parcels are also owned by the bank. They are a parking lot and easement to the southeast
of the bank. The last parcel is owned by appellants. It consists of a small retail/office complex
containing a laundromat, two offices, and a parking lot. The site fronts on Porter Street and is
accessed by a two-way driveway at the southwestern corner of the property.

In 1977, Pacific Western Bank's predecessor sought to amend existing bank use to build additional
parking, drive-through depository teller bays, and a retaining wall. The application was approved
so long as there was a “shared circulation easement” to the property to the southeast (appellants'
parcel). Shortly after construction was complete, traffic problems occurred. The bank filed for an
amendment to the 1977 approval. It sought to revise parking circulation for the bank and appellants'
property. Appellants were listed as co-applicants. The amendment proposed a joint circulation
pattern between the two properties with two-way access through appellants' property to Porter
Street. In 1979, this request was approved.

The 1979 permit amendment resulted in a traffic circulation plan providing for a one-way entrance
to the bank property from Porter Street, and *145 entrance and exit for both properties on Porter
Street through appellants' property, and an exit via a ramp and right-of-way to the east which
eventually connects to Soquel Drive.

In order to comply with the permit amendment, the bank entered into a 10-year lease agreement
with appellants to use their entire property, including the buildings, parking, and access. When the
10 years expired, the bank decided not to renew the lease. In 1989, appellants leased the property
to Norman Bei et al.
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In March 1989, the traffic circulation plan was blocked when the new lessee placed wooden
sawhorse barriers across the connection between appellants' property and the bank property.
Because the access was closed, the exit for bank patrons was via the ramp and easement to Soquel
Drive. Parking spaces previously used were also unavailable.

In 1989, the planning commission determined that the bank was not complying with its use permits.
The planning commission concluded that the changed traffic pattern had created hazardous traffic
conditions. On August 9, 1990, a resolution amending the bank's use permit was passed. It required
the bank to enter into an agreement with the county/Agency to bear the expense of acquiring an
access easement to reinstate the shared access between the bank property and appellants' property.

The amendment included the following language: “Within 5 days of the date of the amendment
approval, the permit holder shall either record a perpetual reciprocal circulation and maintenance
agreement in a form approved by the Planning Director with the adjacent landowner to provide
through traffic circulation between [the properties] or the permit holder shall enter into an
agreement with the County to pay for the County's costs, including personnel salaries and benefits,
legal fees and costs, and compensation to the landowner and/or lessee for acquiring an interest
in the adjacent land which will permit through circulation .... In the event the County fails to
commence condemnation proceedings to acquire the off-site property interest within 120 days of
the execution of the agreement, then this condition which is dependent upon the property interest
acquisition shall be deemed to be waived.”

Shortly after the permit was amended, the county filed a lawsuit against appellants, the tenant, and
the bank in which the county claimed, among other things, that the barricades erected constituted a
public nuisance. Appellants' demurrer to county's first amended complaint was sustained without
leave to amend. Subsequent litigation between appellants and the bank resulted in bank dismissing
its complaint. *146

Bank and Agency made a joint offer to appellants to acquire the property. Those negotiations were
unsuccessful. Accordingly, the plans for an eminent domain action began.

On June 26, 1990, the bank, Agency, and county entered into an agreement regarding the proposed
eminent domain action. Under the agreement, the Agency would commence and prosecute an
eminent domain action to acquire (1) an easement for parking spaces on appellants' property for
public parking purposes; (2) a nonexclusive easement to reestablish the shared access between the
bank property and appellants' property; and (3) a nonexclusive easement to obtain access from
Porter Street across appellants' property to provide access to the public parking spaces and to
the shared access easement. Among other things, Agency and the bank agreed to share litigation
expenses, agreed to share equally the amount of any judgment in condemnation, and agreed to
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share the expense of maintaining the easements. Agency also agreed to dismiss its action against
bank, and bank would dismiss its cross-complaint in that action.

On September 11, 1990, Agency held a public hearing on the issue of condemnation. The hearing
resulted in Agency's unanimous adoption of a resolution of necessity.

On October 22, 1990, Agency filed a complaint in eminent domain. Appellants objected to
Agency's right to take. After various pretrial proceedings, a court trial on Agency's right to take was
held. On the first day of trial, Agency moved to prohibit appellants from introducing any evidence
not included in the record from the Agency hearing. The trial court ultimately granted Agency's
motion and excluded all evidence offered by appellants, except for the June 26, 1990, agreement.

On October 27, 1992, the trial court ruled that Agency possessed the right to take. A trial on
compensation resulted in appellants being awarded $125,000. After appellants appealed, they filed
a motion with our court to vacate the judgment and remand for a new trial. The motion was based
upon the fact that the reporter inadvertently lost or destroyed the reporter's transcript for the first
day of trial. Agency opposed the motion, arguing that the transcript was not necessary to determine
the merits of the appeal. We deferred deciding the motion, preferring to consider it with the merits
of this appeal.

Discussion

I. Missing Portion of Reporter's Transcript
Appellants claim the judgment should be vacated and a new trial ordered because the court reporter
lost or inadvertently destroyed a portion of the *147 reporter's transcript. Agency opposed the
motion, claiming the appeal could be decided despite the missing portion of the transcript.

Code of Civil Procedure section 9142 provides, in pertinent part, “When the right to a
phonographic report has not been waived and when it shall be impossible to have a phonographic
report of the trial transcribed by a stenographic reporter as provided by law or by rule, because
of the death or disability of a reporter who participated as a stenographic reporter at the trial or
because of the loss or destruction, in whole or in substantial part, of the notes of such reporter,
the trial court or a judge thereof, or the reviewing court shall have power to set aside and vacate
the judgment, order or decree from which an appeal has been taken or is to be taken and to order
a new trial of the action or proceeding.” (Italics added.)

2 All further unspecified statutory references are to the Code of Civil Procedure.

(1) For a new trial to be granted because of destruction of the reporter's transcript, the moving
party must show the impossibility of securing the transcript, the presence of substantial issues
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establishing the necessity of a transcript, and also demonstrate reasonable diligence. (Duarte v.
Rivers (1949) 90 Cal.App.2d 152, 155 [202 P.2d 612].) A new trial motion on the ground that
the reporter's transcript has become unavailable should ordinarily be granted where a reasonable
showing is made that the tran script is necessary to present substantial issues. (Rambo v. Rambo
(1948) 84 Cal.App.2d 632, 634 [191 P.2d 480].)

To determine if the reporter's transcript is necessary to present substantial issues, a reasonable
test of substantiality is whether questions appellant desired to raise on appeal could be properly
considered without the lost portion of the transcript. If they could, then the loss would not be
considered substantial. (Lilienthal v. Hastings Clothing Co. (1954) 123 Cal.App.2d 91, 93 [266
P.2d 56].) In Aylmer v. Aylmer (1956) 139 Cal.App.2d 696 [294 P.2d 98], it appeared that evidence
taken at the first hearing was necessary to a proper determination of the plaintiftfs' claims. Thus,
the court held it was an abuse of discretion not to grant the new trial motion.

In this case, there was a two-day trial on the right to take. The notes from the first day, October 26,
1992, are missing. It appears that a settled statement is not possible. However, one of appellants'
issues on appeal can be decided without the missing portion of the transcript, and since it requires
reversal, we will now proceed to consider the merits of that issue.

IL. Exclusion of Evidence
(2a) At trial, appellants were prohibited from introducing any evidence except for the June 26,
1990, agreement. Agency argued that the scope of the *148 trial court's review was limited to
examining the record of Agency's proceedings, including evidence received by Agency prior to its
decision. Although the trial court asked appellants for an offer of proof, it ultimately agreed with
Agency. The trial court stated, “Counsel, I asked you repeatedly for an offer of proof by specific

witnesses. > 1 never did get it, but let's assume everything possible in your favor as far as your,
what I consider, an opening statement. Really, I don't think there's anything here that it takes it
out of the authority that has been cited and the motion in limine will be granted, and we'll limit
ourselves to the record of the proceedings.”

Because of the missing transcript, we cannot determine whether appellant provided an
adequate offer of proof. Thus, we cannot affirm based upon an inadequate offer of proof.

The trial court's decision to exclude appellants' evidence stemmed from its confusion about the
standard of review. It applied the standard of review for an attack on the resolution of necessity
to all of the trial proceedings on the right to take. Although no new evidence may be admitted
in considering whether Agency committed a gross abuse of discretion in adopting the resolution
of necessity, evidence is plainly admissible on a defendant's other objections to the condemning
authority's right to take. Because of the dearth of authority on this issue, we will first review the
statutory condemnation scheme before explaining our conclusion.
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(3) “ '"The power of eminent domain is an inherent attribute of sovereignty.' ” (City of Oakland v.
Oakland Raiders (1982) 32 Cal.3d 60, 64 [183 Cal.Rptr. 673, 646 P.2d 835, 30 A.L.R.4th 1208],
citing County of San Mateo v. Coburn (1900) 130 Cal. 631, 634 [63 P. 78].) The government's
eminent domain power has two important constitutional limitations. (City of Oakland v. Oakland
Raiders, supra, 32 Cal.3d at p. 64.) First, property may only be taken or damaged for a public
use. (U.S. Const., Amends. V, XIV; Cal. Const., art. I, § 14; City of Oakland v. Oakland Raiders,
supra, 32 Cal.3d at p. 64.) Second, just compensation must be awarded for properties taken. (Cal.
Const., art. I, § 14.)

(4) The exercise of the eminent domain power requires a finding of public necessity. (§ 1240.030.)
There are three elements to such a finding. First, public interest and necessity must require the
project. Second, the project must be planned or located in the manner that will be most compatible
with the greatest public good and the least private injury. Third, the property sought to be acquired
must be necessary for the project. (§ 1240.030; see also Redevelopment Agency v. Norm's Slauson
(1985) 173 Cal.App.3d 1121, 1125 [219 Cal.Rptr. 365].)

A public agency must hold a hearing to consider whether the taking meets these three criteria. (§
1245.235; *149 Redevelopment Agency v. Norm's Slauson, supra, 173 Cal.App.3d at p. 1125.)
The person whose property is to be acquired must be given notice and an opportunity to be heard.
(§ 1245.235; Conejo Recreation & Park Dist. v. Armstrong (1981) 114 Cal.App.3d 1016 [170
Cal.Rptr. 891].) After the hearing, if the agency decides the taking meets the criteria, then it must
adopt a resolution of necessity. (§§ 1240.040; 1245.220.) A resolution of necessity is a prerequisite
to beginning a condemnation action. (§§ 1240.040, 1245.220.)

Once a resolution of necessity is adopted, the resolution conclusively establishes the three criteria

set forth under section 1240.030. (§ 1245.250.) * However, a person having an interest in property
described in a resolution of necessity may still obtain judicial review of the validity of the
resolution. (§ 1245.255.) Review is available before the eminent domain action via a writ of
mandate pursuant to section 1085. (§ 1245.255.) Review is also available after the commencement
of the eminent domain proceeding by objection to the right to take. (§ 1245.255; Anaheim
Redevelopment Agency v. Dusek (1987) 193 Cal.App.3d 249, 255 [239 Cal.Rptr. 319]; City of
Morgan Hill v. Alberti (1989) 211 Cal.App.3d 1435, 1438 [260 Cal.Rptr. 42].)

4 Section 1245.250 provides, in pertinent part, “(a) Except as otherwise provided by statute,

a resolution of necessity adopted by the governing body of the public entity pursuant to this
article conclusively establishes the matters referred to in Section 1240.030.”

A resolution of necessity will not have a conclusive effect as to the three criteria set forth under
section 1240.030 “to the extent that its adoption or contents were influenced or affected by gross
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Santa Cruz County Redevelopment Agency v. Izant, 37 Cal.App.4th 141 (1995)
43 Cal.Rptr.2d 366, 95 Cal. Daily Op. Serv. 5940, 95 Daily Journal D.A.R. 10,082

abuse of discretion by the governing body.” (§ 1245.255, subd. (b); Anaheim Redevelopment

Agency v. Dusek, supra, 193 Cal.App.3d at p. 255.) S\ gross abuse of discretion may be
shown by a lack of substantial evidence supporting the resolution of necessity. (Huntington Park
Redevelopment Agency v. Duncan (1983) 142 Cal.App.3d 17, 24 [190 Cal.Rptr. 744].) It may also
be shown where at the time of the agency hearing, the condemnor had irrevocably committed
itself to the taking of the property regardless of the evidence presented. (Redevelopment Agency
v. Norm's Slauson, supra, 173 Cal.App.3d 1121.)

Section 1245.255 provides in pertinent part, “(a) A person having an interest in the property
described in a resolution of necessity adopted by the governing body of the public entity
pursuant to this article may obtain judicial review of the validity of the resolution: [{] ... []
(2) After the commencement of the eminent domain proceeding, by objection to the right to
take pursuant to this title. []] (b) A resolution of necessity does not have the effect prescribed
in Section 1245.250 to the extent that its adoption or contents were influenced or affected
by gross abuse of discretion by the governing body.”

In Anaheim Redevelopment Agency v. Dusek, supra, 193 Cal.App.3d at page 255, the court
examined section 1245.255's legislative history to clarify *150 the trial court's scope of review
of the resolution of necessity. Although the 1975 legislative committee comments to section
1245.255 suggested that the abuse of discretion standard under section 1094.5 applied, the 1978
legislative committee comments indicated that gross abuse of discretion was the appropriate
standard. (Anaheim Redevelopment Agency v. Dusek, supra, 193 Cal.App.3d at pp. 255-257.)
According to the 1978 legislative committee comments, “Subdivision (a)(1) is added to Section
1245.255 to make clear that ordinary mandamus (Section 1085) is an appropriate remedy for the
owner of property described in a resolution of necessity to challenge the validity of the resolution
of necessity.... [] Judicial review of the resolution of necessity by ordinary mandamus on the
ground of abuse of discretion is limited to an examination of the proceedings to determine whether
adoption of the resolution by the governing body of the public entity has been arbitrary, capricious,
or entirely lacking in evidentiary support ....” (Legis. committee com.) Deering's Ann. Code Civ.
Proc. (1981 ed.) § 1245.255, pp. 101-102, italics added.) Accordingly, the court reviews the
agency's decision for a gross abuse of discretion to determine whether adoption of the resolution
of necessity was arbitrary, capricious, or entirely lacking in evidentiary support. The court must
not “retrace the legislative body's analytic route when the statutory scheme requires much greater
deference to the a condemning body's determination of necessity.” (Anaheim Redevelopment
Agency v. Dusek, supra, 193 Cal.App.3d at p. 261.)

(5) From the comments, cases, and statutory language, it is clear that the trial court's review of
the validity of the resolution of necessity under section 1245.255 is limited to a review of the
agency's proceedings. No additional evidence may be admitted. Our reasons are as follows. First,
the legislative committee comments support this interpretation. The comments state that review
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“is limited to an examination of the proceedings.” This wording indicates that no new evidence
may be admitted. Second, the resolution of necessity is a legislative act (Anaheim Redevelopment
Agency v. Dusek, supra, 193 Cal.App.3d at p. 261) and thus great deference must be given to
the legislative determination. (/bid.) Finally, the property owner has an opportunity to introduce
evidence during the agency proceedings and thus can attack the showing of public necessity during
that hearing. (§ 1245.235.)

In sum, we conclude the trial court's review of the validity of the resolution of necessity under
section 1245.255 is limited to a review of the agency's proceedings and therefore no new evidence
may be admitted. Thus, in this case, the trial court's decision to exclude evidence was correct with
respect to the resolution of necessity. (2b) However, the trial on Agency's right to take was not
limited to deciding the validity of the resolution of *151 necessity. Other issues were presented.
As we explain below, appellants were entitled to introduce evidence on these other issues.

Once an agency adopts a resolution of necessity, it may then file a complaint in eminent domain.
The property owner may object to the agency's right to take. The objections may be raised by
demurrer or answer, and they must be specifically pleaded. (§ 1250.350.)

Section 1250.360 sets forth grounds for objecting to the right to take. These grounds apply
regardless of whether the agency has adopted a resolution of necessity. (§ 1250.360.) The grounds
for objection are “(a) The plaintiff is not authorized by statute to exercise the power of eminent
domain for the purpose stated in the complaint. []] (b) The stated purpose is not a public use. []] (c)
The plaintiff does not intend to devote the property described in the complaint to the stated purpose.
[9] (d) There is no reasonable probability that the plaintiff will devote the described property to
the stated purpose within (1) seven years, or (2) 10 years where the property is taken pursuant
to the Federal Aid Highway Act of 1973, or (3) such longer period as is reasonable. [{]] (e) The
described property is not subject to acquisition by the power of eminent domain for the stated
purpose. [q] (f) The described property is sought to be acquired pursuant to Section 1240.410
(excess condemnation), 1240.510 (condemnation for compatible use), or 1240.610 (condemnation
for more necessary public use), but the acquisition does not satisfy the requirements of those
provisions. [] (g) The described property is sought to be acquired pursuant to Section 1240.610
(condemnation for more necessary public use), but the defendant has the right under Section
1240.630 to continue the public use to which the property is appropriated as a joint use. [{] (h)
Any other ground provided by law.” (/bid.)

The 1975 legislative committee comments state that “Section 1250.360 prescribes the grounds for
objection to the right to take that may be raised in any eminent domain proceeding regardless
of whether the plaintiff has adopted a resolution of necessity that is given conclusive effect on
other issues.” (Legis. committee com., Deering's Ann. Code Civ. Proc., supra, § 1250.360, p. 149,
italics added.) With reference to subdivision (h), the comments note: “While the provisions of
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Section 1250.360 catalog the objections to the right to take available under the Eminent Domain
Law where the resolution is conclusive, there may be other grounds for objection not included in
the Eminent Domain Law, e.g., where there exist federal or constitutional grounds for objection
or where prerequisites to condemnation are located in other codes.” (/d. at p. 150.) *152

Objections to the right to take are heard before determining the issue of compensation. (§
1260.110.) Section 1260.110 provides, “(a) Where objections to the right to take are raised, unless
the court orders otherwise, they shall be heard and determined prior to the determination of the
issue of compensation. [§] (b) The court may, on motion of any party, after notice and hearing,
specially set such objections for trial.” (§ 1260.110, italics added.)

In City of Los Angeles v. Keck (1971) 14 Cal.App.3d 920 [92 Cal.Rptr. 599], there was a trial
on plaintiff's right to take, with evidence and testimony admitted. In San Bernandino County
Flood Control Dist. v. Grabowski (1988) 205 Cal.App.3d 885, 892 [252 Cal.Rptr. 676], “trial was
commenced in the action [and the] trial court first heard evidence on [defendant's] objections to the
[condemning agency's] 'right to take' the property ....” In Long Beach Community Redevelopment
Agency v. Morgan (1993) 14 Cal.App.4th 1047 [18 Cal.Rptr.2d 100], “the first phase of trial on
the 'right to take' issue was conducted over three days ....” (Id. at p. 1050.)

In City of Oakland v. Oakland Raiders, supra, 32 Cal.3d 60, the California Supreme Court reversed
a summary judgment in favor of the property owner, and remanded the case for a “full evidentiary
trial of the issues” on the government's right to take. (/d. at p. 63.) In so doing, the court recognized
that there were triable issues regarding whether the proposed use of the property was a public
use: “Our conclusion requiring a trial on the merits is reinforced by the long recognized and
fundamental importance of the 'facts and circumstances' of each case in determining whether a
proposed use 1s a proper public use. [Citations.] City and the Raiders should be afforded a full
opportunity before a trial court to present the 'facts and circumstances' of their respective sides
during a trial on the merits.” (City of Oakland v. Oakland Raiders, supra, 32 Cal.3d at pp. 75-76.)

In this case, appellants objected to Agency's right to take. In their answer to the complaint, they
raised many of the statutory objections listed in section 1250.360, along with other affirmative
defenses. For example, appellants alleged that the stated purpose was not a public use, that the
primary purpose of the taking was for the private benefit of the bank, and that Agency did not
intend to devote the property to the stated purpose. Appellants are plainly entitled to a trial on their
objections to the right to take, and are entitled to introduce evidence in support of those claims. As
the comments to section 1250.360 note, these objections “may be raised in any eminent domain
proceeding regardless of whether the plaintiff has adopted a *153 resolution of necessity that is
given conclusive effect on other issues.” (Deering's Ann. Code Civ. Proc., supra, § 1250.360, p.
149, italics added.) Accordingly, the trial court erred in prohibiting appellants from introducing
evidence and therefore the judgment must be reversed.
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Disposition
The judgment of condemnation is reversed. Costs on appeal to appellants.

Cottle, P. J., and Premo, J., concurred.
A petition for a rehearing was denied August 17, 1995. *154
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