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PETITION FOR REVIEW 

ISSUES PRESENTED 

1. California courts have consistently held that—

outside a narrow exception applicable to on-duty police officers—

employers are not vicariously liable for an employee’s sexual 

misconduct as that conduct is outside the scope of employment.  

Should the law be extended to permit a healthcare employer to be 

held vicariously liable for the actions of an employee who, based 

on his own unknown and aberrant predisposition, engages in 

sexual misconduct with patients?  Alternatively, may the 

healthcare employer be held liable for ratification of such conduct 

when it immediately terminates the employee even before it 

learns the full extent of the misconduct?  

2. May a healthcare employer be held liable for failing 

to uncover an employee’s prior convictions—including expunged 

convictions—when the employer conducts a professional 

background check that comes back clear and a California 

regulation expressly prohibits employers from seeking 

information about expunged convictions? 

3. In Covenant Care, Inc. v. Superior Court (2004) 32 

Cal.4th 771 (Covenant Care), this Court reaffirmed that the 

statutory definition of “neglect” under the Elder Abuse and 

Dependent Adult Civil Protection Act (Elder Abuse Act) (Welf. & 

Inst. Code, § 15600 et seq.) “refers not to the substandard 

performance of medical services but, rather, to the ‘failure of 

those responsible for attending to the basic needs and comforts of 

elderly or dependent adults . . . to carry out their custodial 
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obligations.’ ”  (Covenant Care, at p. 783, quoting Delaney v. 

Baker (1999) 20 Cal.4th 23, 34 (Delaney).)  Does a psychiatric 

hospital’s alleged negligent supervision or training of an 

unlicensed mental health worker constitute “neglect” under the 

act?  If so, can a finding of recklessness be based on the hospital’s 

policy of hiring unlicensed mental health workers when 

California law expressly permits a psychiatric hospital to do so? 

4. The Elder Abuse Act expressly incorporates the 

$250,000 cap on noneconomic damages set forth in Civil Code 

section 3333.2, part of the Medical Injury Compensation Reform 

Act of 1975 (MICRA).  Does the Elder Abuse Act cap apply to all 

noneconomic damages awarded for “neglect,” or is it limited to 

damages awarded in survival actions under Code of Civil 

Procedure section 377.30 et seq. for a decedent’s pain and 

suffering? 

INTRODUCTION 

At a time when the availability of healthcare services is 

paramount, this case presents, in a single vehicle, several critical, 

unresolved issues affecting California healthcare employers.  

These issues are of substantial interest to both courts and 

litigants, and the continued uncertainty caused by conflicting 

holdings on several of them demands this Court’s attention and 

resolution. 

The facts concern the conduct of an unlicensed mental 

health worker who secretly engaged in sexual misconduct with 

two women while they were patients at a psychiatric hospital.  

There is no dispute that the negligent hiring, supervision, or 
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training of such an employee would support an action against the 

psychiatric hospital for negligence.  The Court of Appeal’s 

published decision, however, arrives at several holdings that 

dramatically expand a healthcare employer’s liability well beyond 

what has been recognized under established law.   

First, the opinion holds that the hospital and its 

management company may be vicariously liable for the 

employee’s sexual misconduct under a respondeat superior theory 

or may be directly liable for ratifying that conduct even though 

the hospital terminated the employee upon learning he had 

violated the hospital’s fraternization policy and before learning 

the full extent of his misconduct.  The holding on vicarious 

liability conflicts with a long line of appellate decisions 

recognizing that employers may not be vicariously liable for an 

employee’s sexual misconduct as that conduct is outside the scope 

of employment.  The one exception to that line of cases is Mary 

M. v. City of Los Angeles (1991) 54 Cal.3d 202, 207, 213–221 

(Mary M.), in which this Court held that a police department may 

be vicariously liable for the conduct of an on-duty police officer 

who misused his official authority by raping a woman he had 

detained for a traffic violation.  The Court of Appeal’s decision 

conflicts with decisions of this Court and lower appellate courts 

recognizing that Mary M. is limited to its facts.  In addition, the 

Court of Appeal’s holding that an employer may be liable under a 

ratification theory despite having terminated the employee 

conflicts with appellate decisions finding sufficient evidence or 
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allegations of ratification only where the employee was not 

disciplined or terminated.  

Second, the opinion upholds several special jury 

instructions that effectively told the jury that the hospital and its 

management company had a duty to uncover the mental health 

worker’s prior expunged statutory rape conviction even though 

the hospital had arranged for a professional background check 

that came back clear.  The court’s decision conflicts with a 

California regulation expressly precluding employers from 

seeking out expunged convictions when making employment 

decisions.  

Third, the opinion holds that the hospital and its 

management company are liable for “neglect” under the Elder 

Abuse Act based on their negligent supervision or training of the 

mental health worker.  That holding conflicts with decisions of 

this Court and the Courts of Appeal recognizing that “neglect” is 

not the negligent undertaking of medical services—which 

includes negligent supervision or training of medical staff—but 

the failure to provide for an elder or dependent adult’s basic 

needs and comforts.  Moreover, the court concludes that the 

conduct was “reckless” based, in part, on the hospital’s decision to 

hire unlicensed mental health workers, yet California law 

expressly permits psychiatric hospitals to do so. 

Finally, the opinion holds that a provision in the Elder 

Abuse Act incorporating MICRA’s $250,000 noneconomic 

damages cap is limited to pain and suffering damages recovered 

on behalf of decedents in survival actions.  The court’s decision—
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the first to specifically address that issue—is of great interest to 

custodians of elders and dependent adults and therefore 

warrants review. 

STATEMENT OF THE CASE 

A. In 2011, Juan Valencia applies for a mental 
health worker position at Aurora Vista Del Mar 
Hospital, an acute psychiatric care hospital 
owned by Signature Healthcare Services.    

Aurora Vista Del Mar Hospital is a licensed acute 

psychiatric hospital serving Ventura and Santa Barbara counties.  

(Typed opn. 2; 27 RT 4719.)  Aurora is owned and managed by 

Signature Healthcare Services, LLC, a hospital management 

company.  (Typed opn. 2.)   

In June 2011, Juan Valencia applied to Aurora for a mental 

health worker position.  (17 RT 2622–2623; 7 AA 4546.)  Under 

California law, psychiatric hospitals may employ unlicensed 

mental health workers to assist with nursing procedures.  (Cal. 

Code Regs., tit. 22, §§ 71053, subd. (a)(7), 71215, subd. (f).)  

Aurora employed mental health workers to carry out various 

duties such as taking patients’ vital signs, assisting with daily 

living activities, accompanying patients to doctor visits, leading 

group meetings, and performing safety checks.  (Typed opn. 3; 14 

RT 2132; 17 RT 2645–2646; 20 RT 3244–3245; 26 RT 4409–4415; 

34 RT 6143–6156; 37 RT 6816, 6818–6824.)   

B. Valencia’s background check comes back clear.  

As permitted by California law (see Lab. Code, § 432.7, 

subd. (f)(1)(A)), Aurora’s employment application included a 
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question asking whether Valencia had been arrested “for a sex 

offense for which registration as a sex offender may be required 

under [s]ection 290 of the Penal Code.”  (7 AA 4547; see 17 RT 

2623; typed opn. 3.)   

Unbeknownst to Aurora, in 1999, Valencia had been 

arrested in Santa Barbara County for having sex with his 

underage girlfriend.  (See typed opn. 3; 8 AA 5295–5297; 18 RT 

2873; 20 RT 3355; 38 RT 7189–7190.)  Valencia was charged with 

two offenses: (1) penetration by foreign object (Pen. Code, § 289, 

subd. (b)); and (2) unlawful sexual intercourse with a minor, i.e., 

statutory rape (Pen. Code, § 261.5, subd (c)).  (Typed opn. 3.)  The 

first charge, which would have required registration under Penal 

Code section 290, was dismissed, and Valencia pleaded guilty to 

statutory rape, which did not require registration.  (Typed opn. 3; 

see Pen. Code, § 290.)  In 2008, the court expunged Valencia’s 

conviction.  (20 RT 3357; 8 AA 5313–5314; typed opn. 3.)  

Although Valencia had been arrested (though not 

convicted) for a crime that may have required registration under 

Penal Code section 290, Valencia falsely answered “no” to the 

question on Aurora’s application.  (Typed opn. 3.)  

Aurora retained an investigative consumer reporting 

agency to conduct a background check on Valencia.  (Typed opn. 

3.)  California law prohibits such agencies from reporting 

convictions more than seven years old.  (Ibid.; Civ. Code, 

§ 1786.18, subd. (a)(7).)  The agency therefore did not report 

Valencia’s 11-year-old expunged conviction to Aurora.  (Typed 

opn. 3.)  
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C. Aurora hires Valencia.  His supervisors 
consider him a good employee and do not 
notice any sexually inappropriate behavior 
with patients.  

Aurora hired Valencia as a mental health worker, and he 

began work in July 2011.  (Typed opn. 2–3.)  Valencia’s 

orientation included three to five minutes of training on Aurora’s 

staff/patient interaction policy and therapeutic boundaries, 

including countertransference.1  (Typed opn. 4; 17 RT 2666–2679; 

7 AA 4695–4698.)  Under the staff/patient interaction policy, one-

on-one interactions with members of the opposite sex could not be 

conducted behind closed doors unless the door contained an 

unobstructed observation window and such interactions were 

limited to 15 to 20 minutes.  (Typed opn. 4; 7 AA 4695; 17 RT 

2670–2672; 27 RT 4734–4735.)   

As a mental health worker, Valencia was supervised by 

charge nurses in the intensive care units, who were, in turn, 

supervised by shift supervisors, the assistant director of nursing, 

and the director of nursing.  (14 RT 2135–2136; 15 RT 2389–

2390; 18 RT 2889–2890; 20 RT 3252–3253, 3294–3295; 23 RT 

3835, 3838; 26 RT 4409–4411; 27 RT 4732–4736; 34 RT 6139–

 
1  “Countertransference” refers to “the therapist’s unconscious 
(and often conscious) reactions to the patient and to the patient’s 
transference.  These thoughts and feelings are based on the 
therapist’s own psychological needs and conflicts and may be 
unexpressed or revealed through conscious responses to patient 
behavior.”  (Countertransference, American Psychological 
Association Dictionary of Psychology 
<https://dictionary.apa.org/countertransference> [as of May 6, 
2022].) 

https://dictionary.apa.org/countertransference
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6141, 6161; 37 RT 6832–6833.)  The nursing staff generally 

considered him to be a reliable and good worker.  (20 RT 3334–

3335; 23 RT 3846–3847; 26 RT 4423–4424; 34 RT 6157, 6166–

6167; 35 RT 6433–6434; 37 RT 6829–6831.) 

While working at Aurora, Valencia had been jokingly 

nicknamed “ ‘Rapey Juan’ ” by a coworker because he wore his 

own black gloves rather than blue hospital-issued gloves.  (Typed 

opn. 5; 15 RT 2395, 2410–2411; 25 RT 4263; 35 RT 6406–6409; 

see 23 RT 3851–3852; 27 RT 4750–4751, 4773.)  Valencia 

explained that he was allergic to the usual blue gloves, though he 

later testified he preferred black gloves because they were 

sturdier.  (35 RT 6407–6408; 38 RT 7183–7184.) 

Aurora’s assistant director of nursing testified she never 

heard Valencia’s nickname while he was working at Aurora.  (20 

RT 3342–3343.)2  Regardless, no supervisor or any other 

employee ever observed Valencia acting in a sexual manner with 

any patient.  (14 RT 2152; 15 RT 2403, 2412–2414; 20 RT 3262, 

3335, 3341–3342; 25 RT 4267; 27 RT 4751–4752, 4758; 34 RT 

6157; 35 RT 6434–6435; 37 RT 6830–6831.) 

D. In 2013, unbeknownst to Aurora and Signature, 
Valencia secretly has sexual contact with each 
plaintiff during her stay at Aurora. 

Plaintiffs Samantha B. and Danielle W., both of whom were 

diagnosed with psychosis among other conditions, were patients 

 
2  In granting nonsuit on the ratification issue, the trial court 
noted that “there [was] insufficient evidence that a higher-up 
responsible agent or party was aware of that moniker” (35 RT 
6334; see ARB/X-RB 114.)   
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at Aurora in 2013 when Valencia worked there.  (Typed opn. 4.)  

Valencia engaged in sexual relations with each plaintiff during 

her admission.  (Typed opn. 4–5.)  At the time, neither plaintiff 

reported the sexual conduct to anyone.  (19 RT 3133–3134, 3139; 

31 RT 5599; 33 RT 5972–5973, 5977–5978, 6010–6011; 35 RT 

6481–6482, 6485; 38 RT 7057–7060, 7080.)   

E. In December 2013, Aurora learns that Valencia 
attended a party with Danielle W. after her 
discharge and promptly terminates him.   

Aurora discharged Danielle W. as a patient in November 

2013.  (Typed opn. 6.)  The day after her discharge, she attended 

a party with Valencia.  (Ibid.)  Soon after, Aurora learned that a 

former nursing student had seen Valencia and Danielle W. at the 

party and that they appeared to be romantically involved.  (Ibid.)  

Aurora’s policy prohibited all fraternization by staff with 

former patients for up to two years after discharge.  (26 RT 4462–

4463.)  Aurora immediately suspended Valencia and conducted 

an investigation.  (Typed opn. 6.)  Pam Yvarra, Aurora’s director 

of nursing, interviewed Aurora’s staff and was told they never 

saw Valencia engage in any inappropriate behavior with patients.  

(26 RT 4470–4474; see 23 RT 3965–3970.)  However, Valencia’s 

brother-in-law confirmed he had seen Valencia at the party with 

a woman fitting Danielle W.’s description.  (17 RT 2699–2700, 

2704–2705; 26 RT 4473.)  On December 12, two days after his 

suspension, Aurora terminated Valencia.  (Typed opn. 6.)   
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F. In 2015, both plaintiffs file suit against Aurora 
and Signature, and Valencia pleads guilty to 
crimes involving both plaintiffs. 

In 2014, another patient, who was originally a party to this 

action but settled before the Court of Appeal decision, reported 

Valencia’s conduct to the police, which triggered an investigation.  

(13 RT 1828–1829; 14 RT 2051.) 

In late February 2015, nearly two years after her discharge 

and while the criminal investigation was in progress, Samantha 

B. sued both Aurora and Valencia and later amended her 

complaint to add Signature.  (Typed opn. 7.)  She alleged sexual 

assault and battery; intentional infliction of emotional distress; 

violation of Civil Code section 51.9, which prohibits sexual 

harassment in professional relationships; negligence in hiring, 

supervising, and retaining Valencia; and dependent adult 

abuse/neglect under the Elder Abuse Act.  (Typed opn. 7.)  

Danielle W. filed a similar complaint in August 2015.  (Ibid.; 1 

AA 463–489.)  

In July 2015, Valencia pleaded guilty to crimes involving 

both Samantha B. and Danielle W.  (14 RT 2026–2028; 17 RT 

2608; see 6 RT 377; 23 RT 3942–3945.)  

G. The trial court rules that the actions against 
Aurora and Signature do not involve 
“professional negligence” and that the Medical 
Injury Compensation Reform Act therefore 
does not apply.   

Aurora and Signature demurred to plaintiffs’ complaints on 

several grounds, including that the allegations of negligent hiring 

and supervision were based upon “professional negligence” and 
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were therefore time-barred by MICRA’s one-year statute of 

limitations in Code of Civil Procedure section 340.5.  (See 1 AA 

177–179, 364–368, 536–602, 784–788.)  The trial court rejected 

that argument, reasoning that negligent hiring and supervision 

was not a “ ‘negligent act or omission to act by a health care 

provider in the rendering of professional services’ ” but was “a 

hiring and supervision issue.”3  (1 AA 516.)  The court adhered to 

that reasoning throughout the trial court proceedings, denying 

summary judgment and other motions seeking relief under 

MICRA.  (See, e.g., 2 AA 1614–1615, 1618–1619; 3 AA 2681, 

2683, 2685.)   

H. During trial, plaintiffs present testimony 
regarding Aurora and Signature’s alleged 
negligence.  

During trial, plaintiffs’ expert psychiatrist, Dr. Joseph 

Pierre, testified that Aurora’ conduct fell below the standard of 

care in failing to uncover Valencia’s expunged statutory rape 

 
3  The court’s ruling conflicted with published case law.  (See So 
v. Shin (2013) 212 Cal.App.4th 652, 668 [“Since hiring and 
supervising medical personnel, as well as safeguarding 
incapacitated patients, are clearly within the scope of services for 
which the hospital is licensed, its alleged failure to do so 
necessarily states a claim for professional negligence,” and was, 
therefore, barred by MICRA’s one-year statute of limitations]; 
Bell v. Sharp Cabrillo Hospital (1989) 212 Cal.App.3d 1034, 1051 
[because the effective selection and review of staff “is a necessary 
predicate to delivering quality health care, its inadequate 
fulfillment of that responsibility constitutes ‘professional 
negligence’ involving conduct necessary to the rendering of 
professional services within the scope of the services a hospital is 
licensed to provide”].) 
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conviction, which was publicly accessible at the Santa Barbara 

Courthouse.  (22 RT 3707–3709; 25 RT 4289–4290; see 20 RT 

3348–3352; 23 RT 3824–3828.)  He also testified that Aurora’s 

staff training on therapeutic boundaries and the staff/patient 

interaction policy was inadequate.  (22 RT 3725–3728; see typed 

opn. 4.)   

Another plaintiffs’ expert, Theresa Berkin, similarly 

testified that Aurora’s training on therapeutic boundaries was 

inadequate.  (31 RT 5507–5508, 5518.)  Following a 2004 incident 

in which another worker had become involved with a patient (the 

“Bravo” incident), Berkin testified that she had recommended 

that Aurora increase education on therapeutic boundaries but 

was told by chief executive officer Mayla Krebsbach that 

Signature would not pay for it.  (Typed opn. 5.)  Berkin conceded, 

however, that additional training would not have changed 

Valencia’s criminal behavior.  (31 RT 5534–5535.)  Neither Dr. 

Pierre nor Berkin testified it was below the standard of care for 

Aurora to hire unlicensed mental health workers rather than 

certified nursing assistants.  (See AOB 40–42 [summarizing 

testimony].) 

Plaintiffs also presented lay witness testimony from former 

Aurora employees who stated the hospital was often 

understaffed.  (Typed opn. 5–6.)  
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I. The trial court grants a nonsuit with respect to 
plaintiffs’ causes of action based on respondeat 
superior or ratification. 

In a pretrial proceeding, the trial court ruled that Valencia 

acted outside the scope of his employment in committing sexual 

assault and that Aurora and Signature therefore could not be 

vicariously liable on a respondeat superior theory for those acts.  

(See 6 RT 378–379, 384–385; see also 6 AA 4222–4224.)  The 

court nevertheless permitted plaintiffs to proceed on the theory 

that Aurora and Signature later ratified Valencia’s conduct.  (6 

RT 412–413; 8 RT 692.)   

After plaintiffs’ opening statement and again at the close of 

their case, Aurora and Signature moved for nonsuit on all causes 

of action, including those based on respondeat superior or 

ratification, i.e., sexual battery, intentional infliction of emotional 

distress, and sexual harassment under Civil Code section 51.9.  (4 

AA 3022–3042, 3097–3125, 3157–3219.)  After plaintiffs’ case, the 

court granted nonsuit as to those causes of action based on 

vicarious liability or ratification but denied the motion as to (a) 

negligent hiring, supervision, or retention, and (b) neglect under 

the Elder Abuse Act.  (35 RT 6329–6337; typed opn. 2.)  

J. Plaintiffs prevail on their negligence and Elder 
Abuse Act causes of action.   

The jury returned a verdict against Valencia on sexual 

battery and against Aurora and Signature on negligent hiring, 

supervision, or retention and neglect under the Elder Abuse Act.  

(Typed opn. 7; 4 AA 3373–3377; 42 RT 8057–8077.)  The jury 

awarded $3.75 million in noneconomic damages to Samantha B. 
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and $3 million in noneconomic damages to Danielle W., allocating 

30 percent fault to Signature, 35 percent fault to Aurora, and 35 

percent fault to Valencia.  (Typed opn. 7–8.)  The jury also found 

that Signature (but not Aurora) had acted with malice or 

oppression and awarded each plaintiff $50,000 in punitive 

damages against Signature.  (Ibid.)   

Following entry of judgment (see 4 AA 3389–3422), Aurora 

and Signature filed motions for new trial and judgment 

notwithstanding the verdict, which the trial court denied.  (6 AA 

4071–4076.)  The court later awarded plaintiffs costs and 

attorney fees under the Elder Abuse Act.  (6 AA 4143–4145, 

4199–4204.)   

K. In a published opinion, the Court of Appeal 
orders a new trial on the issues of respondeat 
superior and ratification but otherwise affirms 
the judgment against Aurora and Signature. 

Aurora and Signature appealed from the judgment, and 

plaintiffs appealed from the trial court’s grant of nonsuit on their 

causes of action alleging respondeat superior and ratification.  

(Typed opn. 2.)   

In a published opinion, the court ordered a new trial on the 

issues of respondeat superior and ratification but otherwise 

affirmed the judgment.  (Typed opn. 2.)  Without addressing 

Mary M. or the long line of appellate decisions declining to hold 

employers vicariously liable for an employee’s sexual misconduct, 

the court found sufficient evidence for the jury to conclude that 

Valencia’s sexual misconduct was within the scope of 

employment.  (Typed opn. 24–27.)  The court also found sufficient 
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evidence from which the jury could conclude that Aurora ratified 

Valencia’s acts (typed opn. 27), departing from published 

decisions finding no basis for ratification where an employer 

terminates the employee. 

As for Aurora and Signature’s appeal, the court 

acknowledged that plaintiffs’ “cause of action based on 

professional negligence may be barred by the statute of 

limitations.”  (Typed opn. 11.)  The court nevertheless affirmed 

the judgment against Aurora and Signature in its entirety, 

concluding that (a) plaintiffs were entitled to relief under the 

Elder Abuse Act because the conduct constituted reckless neglect 

as defined under the statute; (b) the trial court’s instructions that 

effectively told the jury that Aurora and Signature had a duty to 

uncover Valencia’s expunged conviction were correct; and 

(c) Aurora and Signature were not entitled to a reduction of 

damages under the Elder Abuse Act’s noneconomic damages cap 

because the cap applied only to pain and suffering damages 

awarded in survival actions for losses suffered by decedents.  

(Typed opn. 9–18, 19–21.) 

Aurora and Signature petitioned for rehearing asking the 

Court of Appeal to address several material misstatements or 

omissions in its discussion of the evidence and the law.  The court 

modified the opinion to correct two of the misstatements but 

denied rehearing.  (Order Modifying Opn. and Denying Petn. for 

Rehg. 1.) 
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LEGAL ARGUMENT 

I. Review should be granted to resolve the uncertainty 
over when an employer may be liable for an 
employee’s sexual misconduct under either a 
vicarious liability or ratification theory. 

A. The Court of Appeal’s decision departs from 
earlier cases holding that, outside a narrow 
exception, employers may not be held 
vicariously liable for an employee’s sexual 
misconduct.  

The appellate courts of this state—including this Court—

have consistently held that an employer may not be held 

vicariously liable for an employee’s sexual misconduct as such 

conduct is not within the scope of employment.  (See Lisa M. v. 

Henry Mayo Newhall Memorial Hospital (1995) 12 Cal.4th 291, 

299–306 (Lisa M.) [hospital not liable for ultrasound technician’s 

sexual molestation of patient during exam]; Farmers Ins. Group 

v. County of Santa Clara (1995) 11 Cal.4th 992, 1007–1008, 1017 

(Farmers) [county not liable for deputy sheriff’s lewd 

propositioning and offensive touching of other deputies]; John R. 

v. Oakland Unified School Dist. (1989) 48 Cal.3d 438, 441, 447–

452 [school district not liable for teacher’s molestation of 14-year-

old student].)4 

 
4  See also Z.V. v. County of Riverside (2015) 238 Cal.App.4th 
889, 891 (Z.V.) (county not liable for social worker’s sexual 
assault of 15-year-old foster child); M.P. v. City of Sacramento 
(2009) 177 Cal.App.4th 121, 129–133 (city not liable for firemen’s 
sexual assault); Maria D. v. Westec Residential Sec., Inc. (2000) 
85 Cal.App.4th 125, 128–129 (private security company not liable 
for guard’s sexual assault); Juarez v. Boy Scouts of America, Inc. 
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The one exception to this line of cases is Mary M., supra, 54 

Cal.3d at pages 207, 213–221, in which this Court held that a 

police department could be vicariously liable for the conduct of an 

on-duty police officer who misused his official authority by raping 

a woman he had detained for a traffic violation.  In so holding, 

the Court explained that, because police officers “act with the 

authority of the state,” the public employer must be held 

accountable when on-duty officers “misuse that formidable power 

to commit sexual assaults.”  (Id. at p. 221.)   

In the over 30 years that have elapsed since Mary M., no 

California court has extended that decision beyond its unique 

facts.  Indeed, in Lisa M., a case involving facts similar to those 

at issue here, this Court found that the reasoning in Mary M. did 

not apply, observing that its holding was “expressly limited” to 

the “ ‘unique authority vested in police officers.’ ”  (Lisa M., 

supra, 12 Cal.4th at p. 304.)  Taking a different approach, Lisa 

 
(2000) 81 Cal.App.4th 377, 393–395 (Boy Scouts and church not 
liable for scoutmaster’s sexual molestation of scout), disapproved 
of on another ground by Brown v. USA Taekwondo (2021) 11 
Cal.5th 204, 212–213; Debbie Reynolds Prof. Rehearsal Studios v. 
Superior Court (1994) 25 Cal.App.4th 222, 225–226 (dance studio 
not liable for dance instructor’s sexual assault of student), 
superseded on another ground by Code of Civil Procedure section 
340.1, subd. (a)(2); Jeffrey E. v. Central Baptist Church (1988) 
197 Cal.App.3d 718, 724 (church not liable for Sunday school 
teacher’s sexual assault of minor); Rita M. v. Roman Catholic 
Archbishop (1986) 187 Cal.App.3d 1453, 1461–1462 (Roman 
Catholic archbishop not liable for priests’ sexual abuse of minor 
parishioner); Alma W. v. Oakland Unified School Dist. (1981) 123 
Cal.App.3d 133, 137, 144 (school district not liable for janitor’s 
sexual assault of 11 year old). 
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M. held that an ultrasound technician’s sexual molestation of a 

patient during an exam was not within the scope of his 

employment because it was not “engendered by” or an 

“outgrowth” of his employment.  (Id. at pp. 300–301.)  Rather, the 

technician “simply took advantage of solitude with a naive 

patient to commit an assault for reasons unrelated to his work.”  

(Id. at p. 301.)  Moreover, because the technician’s assault was 

“the independent product of [his] aberrant decision to engage in 

conduct unrelated to his duties,” his “actions were not foreseeable 

from the nature of the work he was employed to perform.”  (Id. at 

p. 303.)   

Other courts have similarly distinguished Mary M. as 

limited to its facts.  (See, e.g., Z.V., supra, 238 Cal.App.4th at p. 

891 [“there is considerable doubt that Mary M. has any 

applicability beyond the narrow context of an arrest performed by 

a uniformed, armed police officer in the normal course of that 

officer’s duties”].)  Indeed, a former Chief Justice of this Court 

questioned Mary M.’s continuing viability, describing it as an 

“aberrant holding” that was “wrongly decided” and should be 

“overrule[d].”  (Farmers, supra, 11 Cal.4th at p. 1020 (conc. opn. 

of George, J.) 

The facts here are distinguishable from those in Mary M. 

and analogous to those in Lisa M.  As with the technician in Lisa 

M., Valencia’s employment as a mental health worker provided 

him the opportunity to meet plaintiffs and be alone with them, 

but his assaults were not “engendered by” or an “outgrowth” of 

his employment because his “motivating emotions were [not] 
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fairly attributable to work-related events or conditions.”  (Lisa 

M., supra, 12 Cal.4th at p. 301.)  Instead, as in Lisa M., the 

opposite was true: Valencia “simply took advantage” of his 

employment “to commit an assault for reasons unrelated to his 

work.”  (Ibid.)  “ ‘[T]he assault was not motivated or triggered off 

by anything in the employment activity but was the result of only 

propinquity and lust.’ ”  (Ibid.)    

In the present case, the Court of Appeal does not address 

Mary M. but instead relies on dicta in Lisa M. to find sufficient 

evidence to support a finding that Valencia acted within the 

scope of employment.  The court quotes Lisa M.’s observation 

that it was not dealing “ ‘with a physician or therapist who 

becomes sexually involved with a patient as a result of 

mishandling the feelings predictably created by the therapeutic 

relationship.’ ”  (Typed opn. 26.)  The court summarily concludes 

that this is “what is happening here.”  (Ibid.) 

The Court of Appeal’s reliance on Lisa M.’s dicta is 

misplaced.  First, Lisa M. did not consider—let alone decide—if 

vicarious liability would be appropriate in the hypothetical 

situation described.  (See Lisa M., supra, 12 Cal.4th at p. 303, fn. 

7 [stating that it “need not decide” whether conduct resulting 

from a physician’s inability to control his emotions, as 

distinguished from conscious exploitation, “might, under some 

circumstances, create respondeat superior liability”].)   

Second, the facts here are not comparable to Lisa M.’s 

hypothetical situation.  Valencia was not a physician or therapist; 

his job duties entailed assisting nurses with their duties.  (See 
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Cal. Code Regs., tit. 22, §§ 71053, subd. (a)(7), 71215, subd. (f).)  

Valencia’s conduct was not “engendered by [his] employment” 

(Lisa M., supra, 12 Cal.4th at p. 301), but by his own aberrant 

predisposition and compulsions.  Indeed, plaintiffs themselves 

referred to Valencia as an “opportunistic predator.”  (RB/X-AOB 

50; see RB/X-AOB 144, 146 [Valencia was a “deviant sexual 

predator”].)  Valencia’s prior conviction for statutory rape—a fact 

plaintiffs emphasized throughout trial to demonstrate his 

predatory nature and to argue that the case did not involve 

professional negligence—reaffirms that the conduct was not 

generated by his employment but was the result of his conscious 

decision to exploit plaintiffs.   

In holding that the facts here could support vicarious 

liability for an employee’s sexual tort, the Court of Appeal’s 

decision represents an expansion of vicarious liability far beyond 

that previously recognized by this Court and many Court of 

Appeal decisions.  This Court should grant review to resolve the 

resulting uncertainty in the law created by the decision and to 

prevent the significant and unwarranted expansion of vicarious 

liability the decision risks imposing upon employers. 

B. The Court of Appeal’s decision departs from 
earlier cases recognizing ratification only 
where the employer does not discipline or 
terminate the employee.   

In the employment context, “the theory of ratification is 

generally applied where an employer fails to investigate or 

respond to charges that an employee committed an intentional 

tort, such as assault or battery.”  (Baptist v. Robinson (2006) 143 
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Cal.App.4th 151, 167.)  Thus, “[t]he failure to discharge an agent 

or employee may be evidence of ratification.”  (Murillo v. Rite 

Stuff Foods, Inc. (1998) 65 Cal.App.4th 833, 852 (Murillo).)  By 

contrast, where the undisputed facts show that the employer 

terminated the employee upon learning of the employee’s tortious 

conduct, there is no basis to conclude that the employer treated 

the conduct “as its own,” and “thus no triable issue” that the 

employer ratified the conduct.  (Delfino v. Agilent Technologies, 

Inc. (2006) 145 Cal.App.4th 790, 811.) 

Here, the evidence is undisputed that Aurora terminated 

Valencia even before the full extent of his misconduct surfaced; it 

did so immediately upon learning of his fraternization with 

Danielle W. following her discharge.  (See ante, p. 17.)  There is 

thus no evidence to suggest that Aurora and Signature adopted 

Valencia’s acts as their own and therefore no evidence that they 

ratified his conduct.   

In its decision, the Court of Appeal concludes that, even 

though Aurora terminated Valencia after it learned of the 

fraternization, a jury could have determined that Aurora should 

have investigated sooner, when it first learned that coworkers 

had dubbed him “ ‘Rapey Juan.’ ”  (Typed opn. 27.)  There is no 

evidence, however, that Valencia’s nickname had anything to do 

with his conduct toward patients or that Aurora’s director of 

nursing was even aware of that nickname.  Indeed, no supervisor 

or any other employee ever observed Valencia acting in a sexual 

manner with any patient.  (See ante, p. 16.)   
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The court’s decision finding sufficient evidence to support 

ratification despite Valencia’s immediate termination even before 

the hospital was aware of his misconduct in the workplace 

departs from other Court of Appeal decisions finding sufficient 

evidence or allegations of ratification only where the employer 

fails to discipline or terminate the employee.5  Indeed, we have 

uncovered no California case in which ratification was found 

despite the employer’s prompt termination of the employee. 

Unless review is granted, employers throughout the state 

may be subject to expanded liability for an employee’s misconduct 

even where the employers behave responsibly by taking 

 
5  See, e.g., C.R. v. Tenet Healthcare Corp. (2009) 169 
Cal.App.4th 1094, 1110–1112 (complaint alleged that the 
defendant had received numerous complaints about an 
employee’s sexual misconduct but refused to investigate the 
allegations and “continued to employ” him); Murillo, supra, 65 
Cal.App.4th at pages 839, 852 (employer did not investigate 
alleged acts of harassment or terminate the offending employee 
but, instead, fired the plaintiff); Iverson v. Atlas Pacific 
Engineering (1989) 143 Cal.App.3d 219, 228 (employer allegedly 
failed to “ ‘criticize, censure, terminate, suspend or otherwise 
sanction or take any action’ ” against an offending employee after 
learning of his misconduct); Coats v. Construction & Gen. 
Laborers Local No. 185 (1971) 15 Cal.App.3d 908, 911–916 (union 
did not punish or discharge union employees after being informed 
of their assault on plaintiff); Shoopman v. Pacific Greyhound 
Lines (1959) 169 Cal.App.2d 848, 856 (plaintiff testified that he 
told the principal about its agents’ misconduct yet the principal 
retained the agents in service); Caldwell v. Farley (1955) 134 
Cal.App.2d 84, 90 (union failed to remove union steward him 
from his position after learning of his assault); McChristian v. 
Popkin (1946) 75 Cal.App.2d 249, 256–257 (theater owner knew 
of its employee’s assault on theater patron but retained the 
employee with no investigation or attempt to redress the wrong). 
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immediate steps to terminate the employee.  This Court should 

grant review to clarify the law in this important area.    

II. Review should be granted to address whether a 
healthcare employer has a duty to uncover an 
employee’s prior convictions where the employer 
conducts a professional background check that 
comes back clear. 

This Court has long recognized that the existence and the 

scope of a duty are questions of law for the court.  (Ann M. v. 

Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 674, 

disapproved on another ground by Reid v. Google (2010) 50 

Cal.4th 512, 522.)  Assuming that a healthcare employer has a 

duty to conduct background checks of its potential employees, the 

issue here is whether the law imposes on the employer an 

absolute duty to uncover all prior convictions—including 

expunged convictions—even where a professional background 

check comes back clear.  The answer should be no, but the Court 

of Appeal’s decision holds otherwise. 

Out of a concern for consumer privacy rights, California 

law prohibits investigative consumer reporting agencies who 

conduct criminal background checks from disclosing convictions 

more than seven years old.  (Civ. Code, §§ 1786, subds. (a), (b), 

1786.18, subd. (a)(7).)  Thus, here the agency Aurora hired to 

conduct Valencia’s background check did not disclose Valencia’s 

prior conviction for statutory rape that was more than seven 

years old and had been expunged several years before Valencia’s 

application for employment.   
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In addition, a Labor Code regulation that was in effect 

when Valencia was hired provided that “Except as otherwise 

provided by law . . . it is unlawful for an employer or other 

covered entity to inquire or seek information regarding any 

applicant concerning . . . [¶] . . . [¶] . . . [a]ny conviction for which 

the record has been judicially ordered sealed, expunged, or 

statutorily eradicated,”  (Former Cal. Code Regs., tit. 2, § 7287.4, 

subd. (d)(1)(B), emphasis added).  That regulation precluded 

Aurora from independently taking any further steps to seek out 

Valencia’s expunged conviction, even assuming it had known to 

look for it. 

The regulation in effect when Valencia was hired has since 

been renumbered and reworded, but it remains in effect today.6  

Because that regulation prohibits employers from seeking out 

expunged convictions, employers cannot owe any duty to do so 

and, a fortiori, such records cannot be considered in determining 

whether an employer acted reasonably in its hiring decision.  (See 

Flores v. AutoZone West, Inc. (2008) 161 Cal.App.4th 373, 384 

6  Former California Code of Regulations, title 2, section 7287.4 
was renumbered “ ‘without regulatory effect’ ” to a new section 
11017, with the portion relevant here later being removed to a 
new section 11017.1.  (4 AA 2873; see 4 AA 2931.)  At the time of 
trial in 2019, the regulation was substantively identical to the 
earlier regulation, providing that “Except if otherwise specifically 
permitted by law,” employers are prohibited from seeking or 
considering expunged convictions “when making employment 
decisions such as hiring, promotion, training, discipline, lay-off 
and termination.”  (Former Cal. Code Regs., tit. 2, § 11017.1, 
subd. (b).)  The current version of the regulation contains similar 
language.  (Cal. Code Regs., tit. 2, § 11017.1, subd. (c)(3).) 
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[noting, in the context of juvenile records, that “[r]ecognizing a 

duty on the part of an employer to uncover those records is 

simply inconsistent with that confidentiality policy, so we must 

decline to do so”].)   

Here, the Court of Appeal’s decision upholds plaintiffs’ 

proposed special jury instructions that were directly contrary to 

the regulation—instructions that told the jury there was no limit 

as to how far back Aurora could search for prior convictions and 

that the expunged conviction could be considered in determining 

whether Aurora acted reasonably.7  In so holding, the court relies 

on Labor Code section 432.7, subdivision (f)(1)(A).  (Typed opn. 

16–18.)  But that section simply provides that the law “does not 

prohibit an employer at a health facility . . . from asking an 

applicant” who is applying “for a position with regular access to 

patients, to disclose an arrest under any section specified in 

[s]ection 290 of the Penal Code.”  (Lab. Code, § 432.7, subd. 

(f)(1)(A).)  The provision thus permits a healthcare facility to ask 

 
7  Specifically, the court instructed the jury that (1) an employer 
“that does not use the services of an investigative consumer 
reporting agency, is not limited by how far back they may go in 
collecting an applicant’s criminal history” (4 AA 3333; see 39 RT 
7380–7381; 40 RT 7583); and (2) the jury could consider 
Valencia’s prior conviction in determining whether it “was 
reasonable” for Aurora and Signature to hire Valencia (4 AA 
3314, emphasis omitted; see 6 AA 4413 [defense alternative 
version that was rejected]; 39 RT 7269 [discussing defense 
objection that prior conviction has no relevance to hiring]; 40 RT 
7572–7574).  The court also refused defendants’ proposed 
instruction that “An employer may not consider an expunged 
conviction of a job applicant for an employment hiring decision.”  
(6 AA 4504; see 39 RT 7374–7375.) 
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about certain arrests—as Aurora did here—but it creates no duty 

to do so.   

Nor does Labor Code section 432.7 impose a duty on 

employers to undertake further efforts to unearth expunged 

convictions of which they are not aware or to consider those 

convictions in hiring.  Thus, while the court is correct that a 

regulation cannot “override the Labor Code” (typed opn. 18), 

section 432.7 in no way conflicts with or undermines the 

regulation at issue here, which expressly precluded Aurora from 

seeking out expunged convictions.8   

The Court of Appeal’s published decision upholding the 

trial court’s instructions sets a dangerous precedent in California.  

If the decision is permitted to stand, it may be cited to impose 

open-ended liability on healthcare employers and possibly other 

employers for failing to uncover convictions that, by law, they are 

precluded from uncovering or considering.  This Court should 

grant review to reject the Court of Appeal’s ill-considered rule 

and to confirm that employers’ obligations are as defined by the 

applicable statutes and regulations.   

 
8  In addition to citing the Labor Code provision, the decision 
initially stated that “Valencia’s conviction was not sealed, 
expunged, or statutorily eradicated.”  (Typed opn. 18.)  The court 
later deleted that mistaken conclusion in response to Aurora and 
Signature’s petition for hearing, leaving the Labor Code provision 
as the only justification for its holding.  (Order Modifying Opn. 
and Denying Petn. for Rehg. 1.) 
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III. Review should be granted to address the confusion
as to when a healthcare provider may be held liable
for reckless neglect under the Elder Abuse Act.

A. The Court of Appeal’s decision conflicts with
decisions recognizing that “neglect” is not the
negligent undertaking of medical services but
the failure to provide medical services.

The Elder Abuse Act authorizes enhanced remedies when a 

plaintiff proves “by clear and convincing evidence that a 

defendant is liable for physical abuse” or “neglect” (as those terms 

are defined in the act) and “that the defendant has been guilty of 

recklessness, oppression, fraud, or malice in the commission of 

this abuse.”  (Welf. & Inst. Code, § 15657.) 

The Elder Abuse Act defines “neglect” as “The negligent 

failure of any person having the care or custody of an elder or a 

dependent adult to exercise that degree of care that a reasonable 

person in a like position would exercise.”  (Welf. & Inst. Code, 

§ 15610.57, subd. (a)(1), emphasis added.)  Neglect includes the

“Failure to assist in personal hygiene, or in the provision of food,

clothing, or shelter,” “Failure to provide medical care for physical

and mental health needs,” and “Failure to protect from health

and safety hazards.”  (Id., § 15610.57, subd. (b)(1)–(3).)

Focusing on the statute’s use of the term “failure,” this 

Court has made clear that “ ‘neglect’ . . . covers an area of 

misconduct distinct from ‘professional negligence,’ ” which is 

governed by MICRA.  (Covenant Care, supra, 32 Cal.4th at p. 

783, emphasis added.)  “[N]eglect refers not to the substandard 

performance of medical services but, rather, to the ‘failure of 

those responsible for attending to the basic needs and comforts of 
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elderly or dependent adults, regardless of their professional 

standing, to carry out their custodial obligations.’ ”  (Ibid., 

emphasis added, quoting Delaney, supra, 20 Cal.4th at p. 34.)  

“Thus, the statutory definition of ‘neglect’ speaks not of the 

undertaking of medical services, but of the failure to provide 

medical care.”  (Ibid.) 

In Carter v. Prime Healthcare Paradise Valley LLC (2011) 

198 Cal.App.4th 396, 406–407 (Carter), the Court of Appeal relied 

on this Court’s decisions in Covenant Care and Delaney to hold 

that neglect occurs only when the defendant “denied or withheld 

goods or services necessary to meet the elder or dependent adult’s 

basic needs.”  (Emphasis added [citing examples].)  The Court of 

Appeal here expressly disagreed with Carter’s analysis, 

concluding that the hospital’s failure to protect plaintiffs from 

Valencia through its negligent supervision and training 

amounted to a failure to protect plaintiffs from a health and 

safety hazard under the Elder Abuse Act.  (Typed opn. 12–13.)   

The Court of Appeal’s analysis conflicts not only with 

Carter but also with other appellate decisions recognizing the 

distinction between the negligent undertaking of medical services 

(which is professional negligence) and the failure to provide 

medical care (which is neglect).9  Indeed, under the court’s 

 
9  See Cochrum v. Costa Victoria Healthcare, LLC (2018) 25 
Cal.App.5th 1034, 1047–1050 (evidence of inadequate staffing, 
training, and a failure to monitor did not constitute substantial 
evidence of recklessness under the Elder Abuse Act); Worsham v. 
O’Connor Hospital (2014) 226 Cal.App.4th 331, 338 (allegations 
that hospital was “chronically understaffed,” and that it “did not 
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analysis, any negligent undertaking resulting in harm to a 

patient would effectively amount to “neglect,” thereby erasing the 

sharp distinction between professional negligence and neglect 

that this Court established in Delaney and Covenant Care.  This 

Court should grant review and make clear that liability under 

the Elder Abuse Act should not be expanded to include conduct 

that is properly characterized as professional negligence under 

MICRA.    

B. The Court of Appeal’s decision that 
recklessness may be based on a psychiatric 
hospital’s policy of hiring mental health 
workers rather than certified nursing 
assistants conflicts with a California regulation 
permitting the hiring of mental health workers.   

After concluding that the conduct at issue constitutes 

neglect, the Court of Appeal holds that the conduct was reckless 

because “Aurora and Signature adopted policies that exposed 

their patients to a high degree of risk of sexual predation.”  

(Typed opn. 13.)  Among those policies the court cites is Aurora’s 

decision to “hire unlicensed mental health workers” rather than 

certified nursing assistants, “who are trained, licensed, and 

fingerprinted, and subject to unlimited background checks.”  

(Typed opn. 14.)  

It is undisputed that a California regulation expressly 

permits psychiatric hospitals to employ unlicensed mental health 

 
adequately train the staff it did have” would “demonstrate [the 
hospital’s] negligence in the undertaking of medical services, not 
a ‘fundamental “[f]ailure to provide medical care for physical and 
mental health needs” ’ ”).  
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workers to assist with nursing procedures.  (Cal. Code Regs., tit. 

22, §§ 71053, subd. (a)(7), 71215, subd. (f).)  The court’s decision 

that this lawful conduct constituted recklessness under the Elder 

Abuse Act directly conflicts with this regulation.  This Court 

should grant review to resolve that conflict. 

IV. Review should be granted to resolve whether the 
Elder Abuse Act’s noneconomic damages cap applies 
to all noneconomic damages awarded under the Act 
or just to noneconomic damages awarded in survival 
actions. 

Civil Code section 3333.2, which was enacted under 

MICRA, limits the recovery of noneconomic damages to $250,000 

“In any action for injury against a health care provider based on 

professional negligence.”  (Civ. Code, § 3333.2, subds. (a) & (b).)  

In enacting the Elder Abuse Act, the Legislature expressly 

adopted MICRA’s $250,000 cap on noneconomic damages awards 

for neglect claims, providing that “the damages recovered shall 

not exceed the damages permitted to be recovered pursuant to 

subdivision (b) of [s]ection 3333.2 of the Civil Code.”  (Welf. & 

Inst. Code, § 15657, subd. (b), emphasis added.) 

Consistent with the Elder Abuse Act’s plain language, this 

Court has stated, without qualification, that the Elder Abuse Act 

includes “the imposition of a damage cap on pain and suffering 

damages.”  (Delaney, supra, 20 Cal.4th at p. 36.)  The Court based 

its conclusion on the Elder Abuse Act’s legislative history, which 

showed that the California Association of Health Facilities, an 

association of nursing homes, withdrew its opposition to the bill 

only after the noneconomic damages cap and other amendments 
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designed to limit its members’ exposure were included in the final 

legislation.  (Ibid.)  

Here, the Court of Appeal took a different approach, 

concluding that the damages cap did not apply to living plaintiffs 

but was limited to damages awarded in survival actions for a 

decedent’s pain and suffering.  (Typed opn. 20.)  The court did so 

because the sentence which sets forth the cap begins with the 

word “ ‘However’ ” and follows another sentence that reads “ ‘The 

limitations imposed by [s]ection 377.34 of the Code of Civil 

Procedure [pertaining to survival actions] on the damages 

recoverable shall not apply.’ ”  (Ibid.)  The court read the second 

sentence as a modification of the first, but this was error.  The 

correct and only plausible interpretation in light of the statute’s 

structure is that each sentence addresses a different aspect of 

noneconomic damages awarded under the statute—with the first 

providing that the limitation in “[s]ection 377.34” does not apply, 

and the second stating that “the damages recovered shall not 

exceed the damages permitted to be recovered pursuant to 

subdivision (b) of [s]ection 3333.2 of the Civil Code.”  (Welf. & 

Inst. Code, § 15657, subd. (b).)  Indeed, it would be illogical to 

interpret the statute to limit recovery of noneconomic damages in 

survival actions but not to apply that same limit to noneconomic 

damages in other actions.   

Whether the Elder Abuse Act’s noneconomic damages cap 

should be limited to noneconomic damage awards in survival 

actions, or whether it applies to all noneconomic damages 

awarded for neglect, is an issue of great interest to all those 
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providing custodial services to elder and dependent adults in this 

state.  This Court should grant review to clarify the operation of 

the damages cap.  

CONCLUSION 

For the reasons explained above, the petition for review 

should be granted.  
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 Civil Code section 3333.2, known as the Medical Injury 
Compensation Reform Act of 1975 (MICRA), limits noneconomic 
damages to $250,000 based on professional negligence.  Here we 
decide this limitation does not apply to plaintiffs’ causes of action 
under the Elder Abuse and Dependent Adult Civil Protection Act 
(Elder Abuse Act).  (Welf. & Inst., § 15600 et seq.)1 

                                         
 1 All statutory references are to the Welfare and 
Institutions Code unless otherwise stated. 

        DANIEL P. POTTER, Clerk
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2. 

 Samantha B. and Danielle W. (Plaintiffs) are former 
patients at an acute psychiatric hospital.2  While residing at the 
hospital, they suffered sexual abuse by a hospital employee.  
They brought this action against the hospital and its 
management company, alleging professional negligence and 
breach of the Elder Abuse Act.  The jury found for Plaintiffs and 
awarded substantial noneconomic damages against both 
defendants, as well as punitive damages against the management 
company.  Defendants appeal.  Plaintiffs appeal the trial court’s 
grant of a motion for nonsuit on their causes of action alleging 
vicarious liability under respondeat superior and ratification.  
These causes of action are properly brought before a court or jury. 
 The matter is reversed and remanded for a new trial on the 
issue of respondeat superior and ratification.  In all other 
respects, the judgment is affirmed.  

FACTS 
 Aurora Vista Del Mar, LLC (Aurora) is a licensed acute 
psychiatric hospital.  Aurora is wholly owned by Signature 
Healthcare Services, LLC (Signature).  Both entities are wholly 
owned by Doctor Soon Kim, who owns 11 similar hospitals 
nationwide. 
 Signature has a management agreement with Aurora.  
Among other tasks, Signature agreed to provide “[d]aily 
operational direction and management” and “[c]linical 
responsibility for all service programs.”  

                                         
 2 Plaintiff C.F. is no longer a party to this action.  This 
court dismissed her appeal pursuant to the stipulation of the 
parties on October 18, 2021. 
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Aurora Hires Valencia 
 In July 2011, Aurora hired Juan Valencia as a mental 
health worker.  The duties of a mental health worker include 
seeing that patients do not harm themselves or others, keeping 
patients in a safe environment, and helping patients with daily 
living activities.  Mental health workers are not licensed. 
 When Valencia was hired, he was given a form in which he 
was asked whether he had been arrested for a crime requiring 
registration as a sex offender.  He answered no. 
 In fact, Valencia had been arrested in 1989 for sexual 
penetration with a foreign object (Pen. Code, § 289, subd. (b)) and 
unlawful sexual intercourse with a minor (id., § 261.5, subd. (c)).  
Sexual penetration with a foreign object requires registration, 
but intercourse with a minor does not.  (Id., § 290, subd. (c).)  He 
pled guilty to sexual intercourse with a minor and the other 
charge was dismissed.  The court reduced Valencia’s conviction to 
a misdemeanor and dismissed it in 2008. 
 Aurora retained an investigative consumer reporting 
agency to conduct a background check on Valencia.  Such 
agencies are prohibited from reporting an arrest or conviction 
that antedates the report by more than seven years.  (Civ. Code, 
§ 1786.18, subd. (a)(7).)  The agency did not report Valencia’s 11-
year-old arrest or conviction. 
 Had Aurora hired certified nursing assistants (CNA’s), 
instead of unlicensed mental health workers, it would have had 
notice of any such prior conviction.  CNA’s are fingerprinted and 
licensed. 

Training 
 To be a mental health worker, no license, experience, 
education, or training is required.  As one former Aurora 
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employee put it, “one day they work at McDonalds, the next day 
they are mental health workers.”  Aurora gave Valencia two days 
of orientation. 
 The orientation included three to five minutes on 
countertransference, that is, the tendency of a caregiver to form 
an emotional bond with a patient.  Thereafter, all Valencia 
needed to do was sign a form on patient and staff interactions 
and relationships once a year.  Staff were not tested to see if they 
understood patient boundaries. 
 Plaintiffs’ expert testified, “If you read the depositions of 
multiple staff at the facility, nursing staff, nursing assistants or 
they call them ‘psyche techs’ at that facility, it was very clear that 
they had no idea what transference or countertransference even 
meant.”  

Policy on Access to Patients 
 It is Aurora’s policy to allow male mental health workers to 
be alone with female patients in their rooms for up to 20 minutes 
as long as the door to the room is open. 
 Jamie Tallman, an Aurora psychiatric nurse, testified that 
the charge nurse for the unit spends most of the time at the 
nursing station.  The nurse cannot see into the patients’ rooms 
from the nursing station.  One must go into the room to see what 
is happening there.  Walking up and down the hallway is not 
enough.  The charge nurse relies on the mental health workers 
for information on the patients. 

Valencia Sexually Violates Plaintiffs 
 Plaintiffs were patients at Aurora in 2013 during the time 
Valencia worked there.  Each was suffering from psychosis and 
did not have the mental capacity to consent to sex.  Valencia 
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engaged in sexual relations with all three individually while they 
were at Aurora. 
 Valencia became known among hospital workers as “Rapey 
Juan.”  A worker reported the nickname to the supervising nurse.  
The nurse’s response was to roll her eyes and say something like 
“What are you going to do?” 

Bravo Incident 
 In 2004, an Aurora male employee named Bravo sexually 
molested a 17-year-old female patient.  Theresa Berkin, who was 
at that time Aurora’s director of clinical services, recommended to 
Aurora’s CEO that the hospital increase education to improve 
therapeutic boundaries.  The CEO said that corporate, meaning 
Signature, would not pay for it.  Berkin testified there were other 
incidents while she was at Aurora in which a staff member 
interreacted sexually with a patient. 

Patient Vulnerability 
 Patients in an acute psychiatric hospital are vulnerable.  
Their mental disorders may impair their judgment.  Some suffer 
from cognitive impairments similar to dementia.  Some patients 
receive medications that render them temporarily unconscious.  
Plaintiffs’ expert testified that sexual assaults of mental patients 
are a known foreseeable risk. 

Understaffing 
 Mark Martinez was a mental health worker at Aurora from 
2011 to 2014.  He testified that each patient was rated for 
“acuity” between one and four, with four being the most acute.  
The entire unit was rated for acuity based on an aggregation of 
scores of the individual patients.  A formula would be applied to 
the unit’s acuity rating to determine the appropriate staffing 
level.  Martinez testified the unit was consistently understaffed.  
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He said he was on his own with 16 to 24 patients.  He complained 
to the nursing supervisor, the staffing coordinator, and to anyone 
who would listen, to no avail. 
 Psychiatric nurse Tallman worked at Aurora from 2010 to 
2014.  She testified the hospital was frequently understaffed.  
She complained to the director and assistant director of nursing. 
 Judy Pittacora, a licensed psychiatric technician, worked at 
Aurora from 2003 to 2014.  She testified the units were more 
often than not understaffed.  She said her supervisors would 
cross out the acuity number she assigned to a patient and lower 
it to lower the number of staff needed.  Understaffing had an 
impact on her ability to supervise mental health workers.  The 
workers were often on their own with patients.  She complained 
about understaffing to her supervisors but was told that is how 
the hospital CEO wanted it.  She quit because of understaffing.  
She was afraid she was going to lose her license. 

Failure to Report 
 Danielle W. was discharged from Aurora on November 29, 
2013.  The next day a student nurse saw Valencia and the 
plaintiff together at a party.  They appeared to be romantically 
involved.  Aurora suspended Valencia and, after a two-day 
investigation, terminated him on December 12, 2013. 
 Aurora’s CEO testified that Valencia was terminated only 
for being with a former patient at a party. The CEO did not 
suspect there had been any wrongdoing while the patient was 
hospitalized, even though the patient had been discharged only 
the day before the party.  She did not interview Valencia, the 
hospital staff, or the former patient to see if any wrongdoing 
occurred while the former patient was hospitalized.  She did not 
know whether anyone did. 
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 The CEO admitted that about a month after Valencia’s 
termination she learned Valencia’s conduct with the former 
patient at the party was sexual in nature.  She also admitted that 
Aurora had a duty to report such an incident to the California 
Department of Public Health but did not do so for one year.  
Aurora only reported Valencia’s misconduct after it became 
public knowledge. 

Procedure 
 Samantha B. was discharged from Aurora on March 6, 
2013.  She filed the instant action against Aurora and Valencia in 
February 2015, within two years of her discharge.  In June 2015, 
she added Signature to her complaint.  She alleged sexual 
assault; intentional infliction of emotional distress; and violation 
of Civil Code section 51.9, sexual harassment in a professional 
relationship.  She also alleged negligence in hiring, supervising, 
and retaining Valencia and dependent adult abuse under the 
Elder Abuse Act against Aurora.  (§ 15600 et seq.)  Danielle W. 
was discharged from Aurora on November 29, 2013.  She filed a 
similar action within two years, in August 2015.   

Verdict and Judgment 
 The jury found that Aurora and Signature were negligent 
in hiring, supervising, and retaining Valencia.  The jury also 
found that Signature and Valencia committed acts constituting 
dependent adult abuse and that they acted with recklessness.  
The jury found that Signature acted with malice or oppression, 
but that Aurora did not. 
 The jury awarded Samantha B. $3.75 million; and 
Danielle W. $3 million, all in noneconomic damages.  The jury 
allocated 30 percent fault to Signature, 35 percent fault to 

49



8. 

Aurora, and 35 percent fault to Valencia.  The jury awarded each 
plaintiff $50,000 in punitive damages. 

DISCUSSION 
Aurora and Signature’s Appeal 

I 
MICRA’s Limitation of Actions 

 Aurora and Signature contend Plaintiffs’ causes of action 
are time-barred and their damages limited under MICRA. 
 MICRA is a legislative scheme that is intended to reduce 
the cost of medical malpractice insurance by, among other 
matters, limiting the time for plaintiffs to bring their causes of 
action for professional negligence and limiting the amount of 
recovery for noneconomic damages.  (Western Steamship Lines, 
Inc. v. San Pedro Peninsula Hospital (1994) 8 Cal.4th 100, 111.)   
 Code of Civil Procedure section 340.5, a part of MICRA, 
provides in part:  “In an action for injury or death against a 
health care provider based upon such person’s alleged 
professional negligence, the time for the commencement of action 
shall be three years after the date of injury or one year after the 
plaintiff discovers, or through the use of reasonable diligence 
should have discovered, the injury, whichever occurs first.” 
 A “health care provider” is any person licensed to provide 
health care services including a health facility.  (Code Civ. Proc., 
§ 340.5, subd. (1).)  “Professional negligence” means “a negligent 
act or omission to act by a health care provider in the rendering 
of professional services, which act or omission is the proximate 
cause of a personal injury or wrongful death, provided that such 
services are within the scope of services for which the provider is 
licensed and which are not within any restriction imposed by the 
licensing agency or licensed hospital.”  (Id., subd. (2).) 
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 A plaintiff’s noneconomic damages are limited under 
MICRA to $250,000.  (Civ. Code, § 3333.2, subd. (b).) 
 Plaintiffs appear not to contest that if MICRA applies, their 
action is barred by the time limitations in Code of Civil Procedure 
section 340.5.  They contend, however, that MICRA does not 
apply.  Instead, they claim the Elder Abuse Act applies.  Unlike 
MICRA, the Elder Abuse Act has a two-year statute of limitations 
(Code Civ. Proc., § 335.1) subject to tolling for “insanity” under 
Code of Civil Procedure section 352.  (Benun v. Superior Court 
(2004) 123 Cal.App.4th 113, 125-126.) 

Elder Abuse Act 
 Unlike MICRA, which is designed to discourage medical 
malpractice suits, the Elder Abuse Act enables “interested 
persons to engage attorneys to take up the cause of abused 
elderly persons and dependent adults.”  (§ 15600, subd. (j).) 
 Section 15657, subdivision (a) provides, in part:  “Where it 
is proven by clear and convincing evidence that a defendant is 
liable for . . . neglect as defined in Section 15610.57, or 
abandonment as defined in Section 15610.05, and that the 
defendant has been guilty of recklessness, oppression, fraud, or 
malice in the commission of this abuse, the following shall apply, 
in addition to all other remedies otherwise provided by law:  [¶]  
(a)  The court shall award to the plaintiff reasonable attorney’s 
fees and costs. . . .” 
 The Legislature has made it clear that professional 
negligence and the Elder Abuse Act are separate and distinct.  
Section 15657.2 provides:  “Notwithstanding this article, any 
cause of action for injury or damage against a health care 
provider, as defined in Section 340.5 of the Code of Civil 
Procedure, based on the health care provider’s alleged 
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professional negligence, shall be governed by those laws which 
specifically apply to those professional negligence causes of 
action.” 
 In Delaney v. Baker (1999) 20 Cal.4th 32, our Supreme 
Court discussed the relationship between section 15657, 
establishing a cause of action for elder abuse, and section 
15657.2, exempting causes of action for professional negligence 
from causes of action under section 15657.  There plaintiff’s 88-
year-old mother died in a nursing home due to neglect.  Plaintiff 
sued the nursing home and its administrators alleging negligence 
and elder abuse.  The jury found for plaintiff on both causes of 
action.  In the elder abuse cause of action, the jury found the 
defendants were reckless.  The jury awarded damages and the 
court awarded attorney fees under the Elder Abuse Act.  
(§ 15657, subd. (a).) 
 In upholding the award under the Elder Abuse Act, the 
court rejected the defendant’s argument that “ ‘based on . . . 
professional negligence,’ used in section 15657.2, applies to any 
actions directly related to the professional services provided by a 
health care provider.”  (Delaney v. Baker, supra, 20 Cal.4th at 
p. 35.)  Instead, the court distinguished between professional 
negligence and reckless neglect.  The court stated:   
 “In order to obtain the remedies available in section 15657, 
a plaintiff must demonstrate by clear and convincing evidence 
that defendant is guilty of something more than negligence; he or 
she must show reckless, oppressive, fraudulent, or malicious 
conduct.  The latter three categories involve ‘intentional,’ ‘willful,’ 
or ‘conscious’ wrongdoing of a ‘despicable’ or ‘injurious’ nature.  
[Citations.] 

52



11. 

 “ ‘Recklessness’ refers to a subjective state of culpability 
greater than simple negligence, which has been described as a 
‘deliberate disregard’ of the ‘high degree of probability’ that an 
injury will occur (BAJI No. 12.77 [defining ‘recklessness’ in the 
context of intentional infliction of emotional distress action]); see 
also Rest.2d Torts, § 500.)  Recklessness, unlike negligence, 
involves more than ‘inadvertence, incompetence, unskillfulness, 
or a failure to take precautions’ but rather rises to the level of a 
‘conscious choice of a course of action . . . with knowledge of the 
serious danger to others involved in it.’ ”  (Delaney v. Baker, 
supra, 20 Cal.4th at pp. 31-32, quoting Rest.2d Torts, § 500, com. 
(g), p. 590.)   
 The court concluded that because the jury found reckless 
neglect, and not merely professional negligence, plaintiff was not 
bound by the laws applicable to professional negligence but could 
avail herself of the enhanced remedies of section 15657 of the 
Elder Abuse Act.  (Delaney v. Baker, supra, 20 Cal.4th at p. 35; 
see also Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 
771 [Code of Civil Procedure section 425.13, applicable to 
punitive damages in actions based on “professional negligence,” 
not applicable to Elder Abuse Act].) 
 Here, as in Delaney, the jury found both professional 
negligence and reckless neglect.  Under Delaney, Plaintiffs are 
not bound by the laws specifically applicable to professional 
negligence.  That includes MICRA and the one-year limitation of 
actions contained therein.  Although Plaintiffs’ cause of action 
based on professional negligence may be barred by the statute of 
limitations, their cause of action for elder abuse is not. 
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II 
Substantial Evidence of Elder Abuse 

 Aurora and Signature contend that as a matter of law 
Plaintiffs have failed to establish a right of recovery for elder 
abuse. 
 Aurora and Signature’s contention amounts to nothing 
more than that the judgment is not supported by substantial 
evidence.  They hope to prevail by presenting a view of the 
evidence in a light most favorable to themselves.  But that is not 
how we view the evidence. 
 Because Plaintiffs must prove elder abuse by clear and 
convincing evidence, the standard is “whether the record, viewed 
as a whole, contains substantial evidence from which a 
reasonable trier of fact could have made the finding of high 
probability demanded by this standard of proof.”  
(Conservatorship of O.B. (2020) 9 Cal.5th 989, 1005.)  We must 
affirm if any reasonable trier of fact could have made the 
required findings.  (Ibid.)  The standard necessarily requires that 
we give appropriate deference to a view of the evidence most 
favorable to the judgment and not view the evidence in a light 
most favorable to the losing party, as Aurora and Signature seem 
to suggest.   

(a)  Neglect 
 Aurora and Signature contend that as a matter of law there 
is no evidence of neglect.  Section 15610.57, subdivision (b)(3) 
defines “neglect” as including “[f]ailure to protect from health and 
safety hazards.”  
 It is beyond dispute that Valencia was a hazard to the 
health and safety of female patients under Aurora and 
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Signature’s care, and that they failed to protect those patients 
from that hazard. 
 Aurora and Signature cite Carter v. Prime Healthcare 
Paradise Valley LLC (2011) 198 Cal.App.4th 396, 406-407, for the 
proposition that neglect occurs only where the defendant “denied 
or withheld goods or services necessary to meet the elder or 
dependent adult’s basic needs.”  But to the extent Carter can be 
read as holding that neglect does not include the failure to 
protect from health and safety hazards, we decline to follow it as 
directly conflicting with section 15610.57, subdivision (b)(3). 
 The only question here is whether clear and convincing 
evidence shows Aurora and Signature were reckless in their 
failure to protect. 

(b)  Reckless 
 “Recklessness” means the deliberate disregard of the high 
degree of probability that an injury will occur.  (Delaney v. Baker, 
supra, 20 Cal.4th at p. 31.)  It rises to the level of a conscious 
choice of a course of action with knowledge of the serious danger 
to others.  (Id., at pp. 31-32.) 
 Aurora and Signature were well aware that their female 
patients were particularly vulnerable to sexual predation by male 
mental health workers.  If they did not know before the Bravo 
incident, they certainly knew thereafter.  Aurora and Signature 
are sophisticated parties.  They are part of an organization that 
operates 11 psychiatric hospitals nationwide.  It is reasonable to 
conclude that they know how to operate in a manner that 
protects their patients from sexual predation.  Yet Aurora and 
Signature adopted policies that exposed their patients to a high 
degree of risk of sexual predation. 
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 One such policy was to hire unlicensed mental health 
workers.  Aurora and Signature knew or should have known that 
their ability to do background checks on such workers is limited.  
Instead, they could have hired CNA’s who are trained, licensed, 
and fingerprinted, and subject to unlimited background checks. 
 Valencia’s training was minimal, consisting of a three- to 
five-minute talk and two days of following another worker 
around.  Aurora employees did not know what 
countertransference is.  Valencia was never tested to see if he 
knew what it was.  After the Bravo incident, Aurora’s director of 
clinical services recommended that the hospital increase 
education to improve therapeutic boundaries.  Aurora’s CEO told 
her that Signature would not pay for it. 
 Hospital policy allowed a male worker up to 20 minutes 
alone with a female patient in her room.  The charge nurse 
cannot see inside the rooms from her station.  One must enter 
into the room to see what is happening inside.  Even walking 
down the hallway is not sufficient.  The hospital is consistently 
understaffed.  Supervisors change patients’ acuity ratings to 
justify understaffing.  A reasonable conclusion is that 
understaffing prevents workers from noticing what other workers 
are doing.  The situation is perfect for a sexual predator.  That 
male workers were allowed 20 minutes alone with a vulnerable 
female psychiatric patient in a room secluded from view would by 
itself support a finding of recklessness. 
 This is not a case of a momentary failure in an otherwise 
sufficient system.  Valencia was allowed to prey upon three 
different women.  It is reasonable to conclude that had Valencia 
not been improvident enough to be seen at a private party with a 
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woman who had been discharged the day before, he would have 
continued to work at Aurora and claim other victims. 
 The flaws in Aurora and Signature’s policies were so 
obvious that the jury could conclude that they intentionally 
turned a blind eye to the high probability of harm.  Even when 
Aurora was informed that Valencia was known as “Rapey Juan,” 
the reaction was a shrug.  There is more than ample evidence to 
support a finding of recklessness under the clear and convincing 
standard. 

III 
Instructions 

 Aurora and Signature challenge several jury instructions. 
(a)  Duty to Investigate 

 Regarding Valencia’s prior arrest and conviction, the trial 
court instructed the jury: 
 “Penal Code section 290 is the Sex Offender Registration 
Act, which includes a list of sex crimes for which registration as a 
sex offender is required. 
 “Those crimes include Penal Code section 289(a) sexual 
penetration with another person who is under 18 years of age. 
 “An investigative consumer reporting agency may not make 
or furnish any investigative consumer report containing records 
of arrest or conviction of a crime that are more than seven years 
old. . . . 
 “An employer that does not use the services of an 
investigative consumer reporting agency is not limited by how far 
back they may go in collecting an applicant’s criminal history. 
 “Every person in this state, including limited liability 
companies, has a fundamental and necessary right to access 
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public records.  Public records include county courthouse criminal 
history records. 
 “The Department of Justice maintains criminal history 
information.  State summary criminal history information means 
the master record of information compiled by the Attorney 
General pertaining to criminal history of a person, such as dates 
of arrest.” 
 Aurora and Signature contend that they had no right, and 
therefore no duty, to search for criminal records more than seven 
years old. 
 Aurora and Signature rely on the Investigative Consumer 
Reporting Agencies Act.  (Civ. Code, § 1786 et seq.)  The act 
prohibits an investigative consumer reporting agency from 
furnishing a report containing a record of arrest or conviction 
that antedates the report by more than seven years.  (Id., 
§ 1786.18, subd. (a)(7).)  But the act applies only to investigative 
consumer reporting agencies.  Nothing prevents Aurora or 
Signature from going beyond seven years to search for arrests 
and convictions. 
 In fact, Labor Code section 432.7 recognizes the special 
need of health care facilities to conduct employment background 
investigations to protect the safety of their patients.  Subdivision 
(a) of the section prohibits an employer from asking an employee 
to disclose any arrest that did not result in a conviction or any 
conviction that has been dismissed or sealed.  But subdivision 
(f)(1)(A) of Labor Code section 432.7 provides, in part:  “[T]his 
section does not prohibit an employer at a health facility, as 
defined in Section 1250 of the Health and Safety Code, from 
asking an applicant for employment . . . the following:  [¶]  (A) 
With regard to an applicant for a position with regular access to 
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patients, to disclose an arrest under any section specified in 
Section 290 of the Penal Code.”  Labor Code section 432.7, 
subdivision (f)(1)(A) places no time limit on the search. 
 Nor were Aurora and Signature confined to using 
investigative consumer reporting agencies.  Every person has the 
right to inspect any public record.  (Gov. Code, § 6253, subd. (a).)  
Records of arrests and convictions are part of the public record.  
(Id., § 6252, subd. (e); see Central Valley Ch. 7th Step 
Foundation, Inc. v. Younger (1989) 214 Cal.App.3d 145, 158 
[records of arrests kept by the California Department of Justice 
for offenses specified in Penal Code section 290 are discoverable 
by health facility pursuant to Labor Code section 432.7]; see also 
Weaver v. Superior Court (2014) 224 Cal.App.4th 746, 749-750 
[various documents filed and received by the court represent the 
official work of the court in which the public has a justifiable 
interest].) 
 Aurora and Signature argue that Labor Code section 432.7, 
subdivision (f)(1)(A) only permits a health facility to inquire; it 
does not impose a duty to inquire.  That is true enough.  But a 
health facility has a duty to keep its patients safe.  The trial 
court’s instructions tell the jury it can decide whether Aurora and 
Signature breached the duty to provide safety by, among other 
matters, failing to conduct a full investigation as the law permits.  
The court did not instruct the jury that Aurora and Signature 
had the duty to inspect the public record; only that they had the 
right to. 
 Aurora and Signature argue that the instructions run 
counter to former California Code of Regulations, title 2, section 
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7287.4, subdivision (d)(1)(B).3  That subdivision begins, “Except 
as otherwise provided by law (e.g., . . . Labor Code Section 
432.7),” it is unlawful for an employer to inquire of an applicant 
regarding any conviction for which the record has been “judicially 
ordered sealed, expunged or statutorily eradicated.”  (Ibid.) 
 First, the regulation is expressly subject to Labor Code 
section 432.7.  Even if the regulation had contained no such 
expression, an administrative regulation could not override the 
Labor Code. 
 Second, Valencia’s conviction was not sealed, expunged, or 
statutorily eradicated.  It was reduced to a misdemeanor 
pursuant to Penal Code section 17(b) and dismissed pursuant to 
Penal Code section 1203.4. 
 The trial court’s instructions were accurate. 

(b)  Staffing Ratios 
 Aurora and Signature contend the trial court erred in 
instructing with a staffing regulation. 
 The trial court instructed:  “The licensed nurse-to-patient 
ratio in a psychiatric unit shall be 1 to 6 or fewer at all times.  
For purposes of psychiatric units only, licensed nurse[s] also 
include psychiatric technicians in addition to licensed vocational 
nurses and registered nurses.”  
 The instruction is taken verbatim from California Code of 
Regulations, title 22, section 70217, subdivision (a)(13).  Aurora’s 
own expert testified that title 22 regulations apply to Aurora. 

                                         
 3 Former California Code of Regulations, title 2, section 
7287.4 was in effect when Valencia was hired.  It was 
renumbered without substantive change on October 3, 2013, as 
California Code of Regulations, title 2, section 11017. 
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 Aurora argues the instruction is not supported by expert 
testimony.  Aurora points to the testimony of its experts that the 
regulation applies only to a psychiatric unit and not to a free-
standing psychiatric hospital as Aurora. 
 But section 70217 of the California Code of Regulations 
applies by its terms to all hospitals.  It makes no distinction 
between psychiatric units in free-standing psychiatric hospitals 
and psychiatric units in other types of hospitals.  By the plain 
terms of the regulation, it applies to Aurora.  No expert testimony 
is required to support it. 

(c)  Refused Remedial Instruction 
 Aurora and Signature contend the trial court erred in 
refusing the following proposed instructions:  “When considering 
the question of negligence, you must not consider whether or not 
Aurora Vista Del Mar or Signature Health made any reports of 
the events involving Juan Valencia to the Joint Commission 
(JCAHO), California Department of Public Health (CDPH) or any 
other law enforcement or licensing agency.”  
 But the obvious purpose of regulations requiring such 
reports is to protect patient safety.  Aurora’s failure to make a 
timely report is simply evidence of a lack of concern for patient 
safety.  It is relevant to show neglect, that is, the failure to 
protect patients from health and safety hazards.  The trial court 
did not err in refusing the proposed instruction. 

IV 
Excessive Damages 

 Aurora and Signature contend the damages are excessive. 
 Aurora and Signature argue that all the compensatory 
damages awarded to Plaintiffs are noneconomic damages.  
Aurora and Signature rely on section 15657, subdivision (b) for 
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the proposition that Plaintiffs’ noneconomic damages are limited 
to $250,000 each. 
 Section 15657, subdivision (b) provides:  “The limitations 
imposed by Section 377.34 of the Code of Civil Procedure on the 
damages recoverable shall not apply.  However, the damages 
recovered shall not exceed the damages permitted to be recovered 
pursuant to subdivision (b) of Section 3333.2 of the Civil Code.”   
 Civil Code section 3333.2, subdivision (b), part of MICRA, 
limits noneconomic damages to $250,000.  But under the Elder 
Abuse Act, that limitation does not apply to living Plaintiffs. 
 Code of Civil Procedure section 377.344 prohibits damages 
for noneconomic loss in actions on behalf of decedents.  The first 
sentence of section 15657, subdivision (b) provides that the 
limitation of section 377.34 does not apply to actions under the 
Elder Abuse Act.  The second sentence of the subdivision begins 
with “However.”  (§ 15657, subd. (b).)  It modifies the first 
sentence.  Thus, the second sentence of the subdivision, limiting 
the amount of noneconomic damages, only applies to the first 
sentence relating to causes of action brought on behalf of 
decedents.  Because in this action Plaintiffs are alive, the 
limitation of noneconomic damages in section 15657, subdivision 
(b) does not apply. 

                                         
 4 Code of Civil Procedure section 377.34 provides:  “In an 
action or proceeding by a decedent’s personal representative or 
successor in interest on the decedent’s cause of action, the 
damages recoverable are limited to the loss or damage that the 
decedent sustained or incurred before death, including any 
penalties or punitive or exemplary damages that the decedent 
would have been entitled to recover had the decedent lived, and 
do not include damages for pain, suffering, or disfigurement.” 
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 The Elder Abuse Act provides enhanced remedies for 
victims.  A prevailing plaintiff is entitled to an award of attorney 
fees.  (§ 15657, subd. (a).)  A deceased victim’s successor is 
entitled to an award of some noneconomic damages.  (Id., subd. 
(b).)  There is no basis for interpreting the Elder Abuse Act as 
restricting an award of damages for those fortunate enough to 
have survived the abuse. 

V 
Fault Allocation 

 Aurora and Signature contend that they are entitled to a 
new trial because there is no substantial evidence to support the 
fault allocation. 
 We review an apportionment of fault for substantial 
evidence.  (Scott v. County of Los Angeles (1994) 27 Cal.App.4th 
125, 147.)  Aurora and Signature argue that there is no basis in 
the evidence for allocating only 35 percent fault to Valencia, the 
person who played the most direct and active role in the injury.  
Aurora and Signature cite Scott for the proposition that an 
apportionment of fault is not supportable when it overlooks or 
minimizes the fault of the party who plays the most direct and 
culpable role in the injury.  (Citing id., at p. 148.)   
 But that is not what Scott says.  In Scott, the county’s 
department of children’s services placed a child in the home of 
her grandmother.  The grandmother intentionally scalded the 
child, causing severe injuries.  A jury awarded substantial 
damages to the child, finding the grandmother 1 percent at fault 
and the county 99 percent at fault. 
 Although Scott concluded that placing only 1 percent of the 
fault on the grandmother was unsupported, the court had no 
problem with placing the great majority of the fault on the county 
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that failed to protect the child.  Scott said the circumstances 
resemble those in Rosh v. Cave Imaging Systems, Inc. (1994) 26 
Cal.App.4th 1225, 1238, where the court declined to disturb a 
jury’s apportionment of 25 percent fault to an assailant who 
deliberately shot plaintiff and 75 percent fault to the employer’s 
private security company who failed to protect him.  (Scott v. 
County of Los Angeles, supra, 27 Cal.App.4th at p. 148, fn. 16.)  
Rosh expressly rejected the defendant’s contention that no 
reasonable person could conclude a negligent tortfeasor was more 
responsible for an injury than an intentional tortfeasor.  (Rosh, at 
p. 1233.) 
 Here Aurora and Signature are sophisticated parties who 
should know how to operate a psychiatric hospital to assure the 
safety of their patients.  Instead, they operated the hospital 
recklessly and maliciously to make what happened almost 
inevitable.  First, it was Bravo; then it was Valencia.  If the 
perpetrator had not been Valencia, it would have been someone 
else.  The jury correctly attributed 70 percent of the fault to 
Aurora and Signature. 

VI 
Punitive Damages 

 Signature contends the punitive damages award must be 
struck because there is no clear and convincing evidence of malice 
or oppression. 
 Exemplary damages may be awarded where the plaintiff 
proves by clear and convincing evidence that the defendant has 
been guilty of oppression, fraud, or malice.  (Civ. Code, § 3294, 
subd. (a).)  “Malice” means conduct which is intended by the 
defendant to cause injury to the plaintiff or despicable conduct 
which is carried on by the defendant with a willful and conscious 
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disregard of the rights or safety of others.  (Id., subd. (c)(1).)  
“Oppression” means despicable conduct that subjects a person to 
cruel and unjust hardship in conscious disregard of that person’s 
rights.  (Id., subd. (c)(2).) 
 Signature relies on Civil Code section 3294, subdivision (b).  
That subdivision provides:  “An employer shall not be liable for 
[exemplary] damages . . . based upon acts of an employee of the 
employer, unless the employer had advance knowledge of the 
unfitness of the employee and employed him or her with a 
conscious disregard of the rights or safety of others or authorized 
or ratified the wrongful conduct for which the damages are 
awarded or was personally guilty of oppression, fraud, or malice. 
With respect to a corporate employer, the advance knowledge and 
conscious disregard, authorization, ratification or act of 
oppression, fraud, or malice must be on the part of an officer, 
director, or managing agent of the corporation.”  (Italics added.) 
 Here there is clear and convincing evidence that Signature 
was personally guilty of oppression and malice.  Under 
Signature’s management agreement with Aurora, Signature 
agreed to provide “[d]aily operational direction and management” 
and “[c]linical responsibility for all service programs.”  The jury 
could reasonably conclude that it was Signature that set the 
policies that made sexual predation of patients almost inevitable, 
and that in setting those policies, it acted willfully and with a 
conscious disregard for the safety of others. 
 Indeed, a single incident illustrates both Signature’s 
control and its willful and conscious disregard for the safety of 
others.  After the Bravo incident, Aurora’s then director of clinical 
services recommended increased education of employees on 
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clinical boundaries.  Aurora’s CEO told her that Signature would 
not pay for it. 
 Moreover, Doctor Kim owns both Signature and Aurora.  
The jury could reasonably conclude that the owner was well 
aware of the policies that resulted in harm to Plaintiffs. 

VII 
Motion for Nonsuit 

 The trial court granted Aurora’s motion for nonsuit on 
Plaintiffs’ causes of action alleging vicarious liability under the 
doctrine of respondeat superior and ratification.5   
 A trial court properly grants a motion for nonsuit only if 
the evidence presented by the plaintiff would not support a 
verdict in the plaintiff’s favor.  (Carson v. Facilities Development 
Co. (1984) 36 Cal.3d 830, 838.)  The trial court may not weigh the 
evidence, but must accept as true the evidence most favorable to 
the plaintiff and disregard conflicting evidence.  (Ibid.) 

(a)  Respondeat Superior 
 Under the rule of respondeat superior, an employer is 
vicariously liable for the torts of its employees committed within 
the scope of employment.  (John R. v. Oakland Unified School 

                                         
 5 Plaintiffs argue the issue of respondeat superior is 
important because Civil Code section 1431.2 limits liability for 
noneconomic damages to several and not joint liability.  They 
point out Valencia was found 35 percent at fault.  They claim 
respondeat superior avoids the limits of Civil Code section 
1431.2.  Plaintiffs raised Civil Code section 1431.2 for the first 
time in a petition for rehearing.  For the purposes of this appeal 
only, Plaintiffs waived the issue.  (See CAMSI IV v. Hunter 
Technology Corp. (1991) 230 Cal.App.3d 1525, 1542.)  The waiver 
is without prejudice to raising the issue in an action to enforce 
the judgment. 
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Dist. (1989) 48 Cal.3d 438, 447.)  An employer may be vicariously 
liable for willful, malicious, even criminal acts, of an employee 
that are deemed to be committed within the scope of employment, 
even though the employer has not authorized such acts.  (Ibid.)  
An act is within the scope of employment if the employment 
predictably creates the risk that employees will commit 
intentional torts of the type for which liability is sought.  (Lisa M. 
v. Henry Mayo Newhall Memorial Hospital (1995) 12 Cal.4th 291, 
299.) 
 Courts have generally held that an employer is not liable 
under the doctrine of respondeat superior for sexual assaults 
committed by an employee.  (3 Witkin Summary of Cal. Law 
(11th ed. 2017) Agency and Employment, § 201, p. 263; but see 
Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 217 [city 
liable for assault by a police officer in view of the considerable 
power and authority a police officer possesses].)  But a sexual tort 
will be considered to be within the scope of employment if “its 
motivating emotions were fairly attributable to work-related 
events or conditions.”  (Lisa M. v. Henry Mayo Newhall Memorial 
Hospital, supra 12 Cal.4th at p. 301.) 
 Thus, in Lisa M. v. Henry Mayo Newhall Memorial 
Hospital, supra, 12 Cal.4th 291, the court held that a hospital is 
not liable for a sexual assault committed by a technician under 
the pretense of conducting an ultrasound examination.  The 
motivating emotions were not fairly attributable to work-related 
conditions.  (Id. at p. 301.) 
 But this case is not like Lisa M.  In that case the 
employee’s interaction with the victim was brief and the 
employee’s duties were technical.  The circumstances of 
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employment were highly unlikely to engender a personal 
relationship that might result in sexual exploitation. 
 In contrast, here there is sufficient evidence for a jury to 
conclude Valencia was acting within the scope of his employment.  
The duties of a mental health worker include helping patients 
with daily living activities.  The workers are personally involved 
with the patients over an extended period of time.  The patients 
are vulnerable; they may suffer from impaired judgment or other 
cognitive impairments.  Sexual exploitation of the patients by 
employees is a foreseeable hazard arising from the circumstances 
of the job.  That hazard was exponentially increased by Aurora’s 
policies, including allowing male workers 20 minutes alone with 
patients and providing inadequate training on worker-patient 
boundaries. 
 In concluding that the ultrasound technician in Lisa M. 
was not acting within the scope of his employment, the court 
stated, “We deal here not with a physician or therapist who 
becomes sexually involved with a patient as a result of 
mishandling the feelings predictably created by the therapeutic 
relationship.”  (Lisa M. v. Henry Mayo Newhall Memorial 
Hospital, supra, 12 Cal.4th at p. 303.)  Quite the contrary.  That 
is what is happening here.  Ample evidence supports a finding 
that Valencia was acting within the scope of his employment.  
The trial court erred in granting a judgment of nonsuit on the 
question.   
 The remedy requires that we reverse and remand for a new 
trial on the cause of action for which the trial court granted 
nonsuit.  (See McNall v. Summers (1994) 25 Cal.App.4th 1300, 
1315.)  Plaintiffs request, however, that we simply amend the 
judgment to include a finding of respondeat superior.  Plaintiffs 
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cite no authority for such a remedy nor are we aware of such 
authority.  Aurora and Signature are entitled to a jury 
determination on the question whether Valencia was acting 
within the scope of his employment.  We remand for a new trial. 

(b)  Ratification 
 As an alternative to respondeat superior, an employee may 
be liable for an employee’s act where the employer subsequently 
ratifies the originally unauthorized tort.  (C.R. v. Tenent 
Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1110.)  The failure 
to investigate or respond to charges that an employee has 
committed an intentional tort or the failure to discharge the 
employee may be evidence of ratification.  (Ibid.)  Generally, 
ratification is a question of fact.  (Ibid.) 
 Here an Aurora employee informed a supervisor that 
Valencia’s reputation among other employees was so bad he had 
earned the nickname “Rapey Juan.”  Aurora failed to undertake 
any investigation.  Instead, Aurora continued to allow Valencia 
up to 20 minutes alone with vulnerable female patients in rooms 
that could not be observed from outside of the room.  It is true 
that Aurora terminated Valencia soon after it learned that he 
was at a party with a recently discharged patient.  But a jury 
could reasonably determine that Aurora should have acted to 
investigate sooner, when it first learned of Valencia’s reputation 
as “Rapey Juan.”  An employer is not relieved of liability for 
ratification simply because it eventually terminates the 
employee. 
 There is substantial evidence from which a jury could have 
determined that Aurora ratified Valencia’s acts. 
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VIII 
Punitive Damages and Civil Code Section 1431.2 

 For the first time in a petition for rehearing, Plaintiffs 
contend the award of punitive damages allows them to escape the 
limitation on joint and several liability in Civil Code section 
1431.2, subdivision (a).6  Matters raised for the first time in a 
petition for rehearing are deemed waived.  (See CAMSI IV v. 
Hunter Technology Corp., supra, 230 Cal.App.3d at p. 1542.)  The 
waiver, however, is without prejudice to raising the issue in an 
action to enforce the judgment. 

DISPOSITION 
 The matter is reversed and remanded for a new trial on the 
issue of respondeat superior and ratification.  In all other 
respects, the judgment is affirmed.  Costs on appeal are awarded 
to Plaintiffs. 
 CERTIFIED FOR PUBLICATION. 
 
 
    GILBERT, P. J. 
We concur: 
 
 
  YEGAN, J. 
 
 
  PERREN, J. 

                                         
 6 Civil Code section 1431.2, subdivision (a) provides, in 
part:  “In any action for personal injury, . . . based upon principles 
of comparative fault, the liability of each defendant for non-
economic damages shall be several only and shall not be joint.” 
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Kevin G. DeNoce, Judge 
 

Superior Court County of Ventura 
 

______________________________ 
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Thomas E. Beach, Mindee J. Stekkinger and Molly M. Loy for 
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Filed 4/26/22 (unmodified opn. attached) 

CERTIFIED FOR PUBLICATION 

 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 

SECOND APPELLATE DISTRICT 

 

DIVISION SIX 

 

 

SAMANTHA B. et al., 

 

    Plaintiffs and Appellants, 

 

v. 

 

AURORA VISTA DEL MAR, 

LLC et al., 

 

    Defendants and Appellants. 

 

2d Civ. No. B302321 

(Super. Ct. No. 56-2015-

00464635-CU-PO-VTA) 

(Ventura County) 

 

ORDER MODIFYING 

OPINION AND DENYING 

REHEARING 

[NO CHANGE IN 

JUDGMENT] 

 

THE COURT: 

It is ordered that the opinion filed herein on April 5, 2022, be 

modified as follows: 

1.  On page 18, the word “First,” which begins the first full 

paragraph, is deleted, so the sentence begins, “The regulation is 

expressly subject to ….” 

2.  On page 18, the second full paragraph, which begins, “Second, 

Valencia’s conviction was not sealed ….” is deleted. 

3.  On page 22, the words in the last sentence of the first full 

paragraph “70 percent” are changed to “65 percent,” so the 

sentence reads:  “The jury correctly attributed 65 percent of the 

fault to Aurora and Signature.” 
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2. 

Defendants and Appellants’ petition for rehearing is denied. 

There is no change in the judgment. 
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Filed 4/5/22; on rehearing (unmodified opn.) 

CERTIFIED FOR PUBLICATION 

 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 

SECOND APPELLATE DISTRICT 

 

DIVISION SIX 

 

 

SAMANTHA B. et al., 

 

    Plaintiffs and Appellants, 

 

v. 

 

AURORA VISTA DEL MAR, 

LLC et al., 

 

    Defendants and Appellants. 

 

2d Civ. No. B302321 

(Super. Ct. No. 56-2015-

00464635-CU-PO-VTA) 

(Ventura County) 

 

OPINION FOLLOWING 

REHEARING 

 

 

 Civil Code section 3333.2, known as the Medical Injury 

Compensation Reform Act of 1975 (MICRA), limits noneconomic 

damages to $250,000 based on professional negligence.  Here we 

decide this limitation does not apply to plaintiffs’ causes of action 

under the Elder Abuse and Dependent Adult Civil Protection Act 

(Elder Abuse Act).  (Welf. & Inst., § 15600 et seq.)1 

 

 1 All statutory references are to the Welfare and 

Institutions Code unless otherwise stated. 
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 Samantha B. and Danielle W. (Plaintiffs) are former 

patients at an acute psychiatric hospital.2  While residing at the 

hospital, they suffered sexual abuse by a hospital employee.  

They brought this action against the hospital and its 

management company, alleging professional negligence and 

breach of the Elder Abuse Act.  The jury found for Plaintiffs and 

awarded substantial noneconomic damages against both 

defendants, as well as punitive damages against the management 

company.  Defendants appeal.  Plaintiffs appeal the trial court’s 

grant of a motion for nonsuit on their causes of action alleging 

vicarious liability under respondeat superior and ratification.  

These causes of action are properly brought before a court or jury. 

 The matter is reversed and remanded for a new trial on the 

issue of respondeat superior and ratification.  In all other 

respects, the judgment is affirmed.  

FACTS 

 Aurora Vista Del Mar, LLC (Aurora) is a licensed acute 

psychiatric hospital.  Aurora is wholly owned by Signature 

Healthcare Services, LLC (Signature).  Both entities are wholly 

owned by Doctor Soon Kim, who owns 11 similar hospitals 

nationwide. 

 Signature has a management agreement with Aurora.  

Among other tasks, Signature agreed to provide “[d]aily 

operational direction and management” and “[c]linical 

responsibility for all service programs.”  

 

 2 Plaintiff C.F. is no longer a party to this action.  This 

court dismissed her appeal pursuant to the stipulation of the 

parties on October 18, 2021. 
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Aurora Hires Valencia 

 In July 2011, Aurora hired Juan Valencia as a mental 

health worker.  The duties of a mental health worker include 

seeing that patients do not harm themselves or others, keeping 

patients in a safe environment, and helping patients with daily 

living activities.  Mental health workers are not licensed. 

 When Valencia was hired, he was given a form in which he 

was asked whether he had been arrested for a crime requiring 

registration as a sex offender.  He answered no. 

 In fact, Valencia had been arrested in 1989 for sexual 

penetration with a foreign object (Pen. Code, § 289, subd. (b)) and 

unlawful sexual intercourse with a minor (id., § 261.5, subd. (c)).  

Sexual penetration with a foreign object requires registration, 

but intercourse with a minor does not.  (Id., § 290, subd. (c).)  He 

pled guilty to sexual intercourse with a minor and the other 

charge was dismissed.  The court reduced Valencia’s conviction to 

a misdemeanor and dismissed it in 2008. 

 Aurora retained an investigative consumer reporting 

agency to conduct a background check on Valencia.  Such 

agencies are prohibited from reporting an arrest or conviction 

that antedates the report by more than seven years.  (Civ. Code, 

§ 1786.18, subd. (a)(7).)  The agency did not report Valencia’s 11-

year-old arrest or conviction. 

 Had Aurora hired certified nursing assistants (CNA’s), 

instead of unlicensed mental health workers, it would have had 

notice of any such prior conviction.  CNA’s are fingerprinted and 

licensed. 

Training 

 To be a mental health worker, no license, experience, 

education, or training is required.  As one former Aurora 
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employee put it, “one day they work at McDonalds, the next day 

they are mental health workers.”  Aurora gave Valencia two days 

of orientation. 

 The orientation included three to five minutes on 

countertransference, that is, the tendency of a caregiver to form 

an emotional bond with a patient.  Thereafter, all Valencia 

needed to do was sign a form on patient and staff interactions 

and relationships once a year.  Staff were not tested to see if they 

understood patient boundaries. 

 Plaintiffs’ expert testified, “If you read the depositions of 

multiple staff at the facility, nursing staff, nursing assistants or 

they call them ‘psyche techs’ at that facility, it was very clear that 

they had no idea what transference or countertransference even 

meant.”  

Policy on Access to Patients 

 It is Aurora’s policy to allow male mental health workers to 

be alone with female patients in their rooms for up to 20 minutes 

as long as the door to the room is open. 

 Jamie Tallman, an Aurora psychiatric nurse, testified that 

the charge nurse for the unit spends most of the time at the 

nursing station.  The nurse cannot see into the patients’ rooms 

from the nursing station.  One must go into the room to see what 

is happening there.  Walking up and down the hallway is not 

enough.  The charge nurse relies on the mental health workers 

for information on the patients. 

Valencia Sexually Violates Plaintiffs 

 Plaintiffs were patients at Aurora in 2013 during the time 

Valencia worked there.  Each was suffering from psychosis and 

did not have the mental capacity to consent to sex.  Valencia 
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engaged in sexual relations with all three individually while they 

were at Aurora. 

 Valencia became known among hospital workers as “Rapey 

Juan.”  A worker reported the nickname to the supervising nurse.  

The nurse’s response was to roll her eyes and say something like 

“What are you going to do?” 

Bravo Incident 

 In 2004, an Aurora male employee named Bravo sexually 

molested a 17-year-old female patient.  Theresa Berkin, who was 

at that time Aurora’s director of clinical services, recommended to 

Aurora’s CEO that the hospital increase education to improve 

therapeutic boundaries.  The CEO said that corporate, meaning 

Signature, would not pay for it.  Berkin testified there were other 

incidents while she was at Aurora in which a staff member 

interreacted sexually with a patient. 

Patient Vulnerability 

 Patients in an acute psychiatric hospital are vulnerable.  

Their mental disorders may impair their judgment.  Some suffer 

from cognitive impairments similar to dementia.  Some patients 

receive medications that render them temporarily unconscious.  

Plaintiffs’ expert testified that sexual assaults of mental patients 

are a known foreseeable risk. 

Understaffing 

 Mark Martinez was a mental health worker at Aurora from 

2011 to 2014.  He testified that each patient was rated for 

“acuity” between one and four, with four being the most acute.  

The entire unit was rated for acuity based on an aggregation of 

scores of the individual patients.  A formula would be applied to 

the unit’s acuity rating to determine the appropriate staffing 

level.  Martinez testified the unit was consistently understaffed.  
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He said he was on his own with 16 to 24 patients.  He complained 

to the nursing supervisor, the staffing coordinator, and to anyone 

who would listen, to no avail. 

 Psychiatric nurse Tallman worked at Aurora from 2010 to 

2014.  She testified the hospital was frequently understaffed.  

She complained to the director and assistant director of nursing. 

 Judy Pittacora, a licensed psychiatric technician, worked at 

Aurora from 2003 to 2014.  She testified the units were more 

often than not understaffed.  She said her supervisors would 

cross out the acuity number she assigned to a patient and lower 

it to lower the number of staff needed.  Understaffing had an 

impact on her ability to supervise mental health workers.  The 

workers were often on their own with patients.  She complained 

about understaffing to her supervisors but was told that is how 

the hospital CEO wanted it.  She quit because of understaffing.  

She was afraid she was going to lose her license. 

Failure to Report 

 Danielle W. was discharged from Aurora on November 29, 

2013.  The next day a student nurse saw Valencia and the 

plaintiff together at a party.  They appeared to be romantically 

involved.  Aurora suspended Valencia and, after a two-day 

investigation, terminated him on December 12, 2013. 

 Aurora’s CEO testified that Valencia was terminated only 

for being with a former patient at a party. The CEO did not 

suspect there had been any wrongdoing while the patient was 

hospitalized, even though the patient had been discharged only 

the day before the party.  She did not interview Valencia, the 

hospital staff, or the former patient to see if any wrongdoing 

occurred while the former patient was hospitalized.  She did not 

know whether anyone did. 
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 The CEO admitted that about a month after Valencia’s 

termination she learned Valencia’s conduct with the former 

patient at the party was sexual in nature.  She also admitted that 

Aurora had a duty to report such an incident to the California 

Department of Public Health but did not do so for one year.  

Aurora only reported Valencia’s misconduct after it became 

public knowledge. 

Procedure 

 Samantha B. was discharged from Aurora on March 6, 

2013.  She filed the instant action against Aurora and Valencia in 

February 2015, within two years of her discharge.  In June 2015, 

she added Signature to her complaint.  She alleged sexual 

assault; intentional infliction of emotional distress; and violation 

of Civil Code section 51.9, sexual harassment in a professional 

relationship.  She also alleged negligence in hiring, supervising, 

and retaining Valencia and dependent adult abuse under the 

Elder Abuse Act against Aurora.  (§ 15600 et seq.)  Danielle W. 

was discharged from Aurora on November 29, 2013.  She filed a 

similar action within two years, in August 2015.   

Verdict and Judgment 

 The jury found that Aurora and Signature were negligent 

in hiring, supervising, and retaining Valencia.  The jury also 

found that Signature and Valencia committed acts constituting 

dependent adult abuse and that they acted with recklessness.  

The jury found that Signature acted with malice or oppression, 

but that Aurora did not. 

 The jury awarded Samantha B. $3.75 million; and 

Danielle W. $3 million, all in noneconomic damages.  The jury 

allocated 30 percent fault to Signature, 35 percent fault to 
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Aurora, and 35 percent fault to Valencia.  The jury awarded each 

plaintiff $50,000 in punitive damages. 

DISCUSSION 

Aurora and Signature’s Appeal 

I 

MICRA’s Limitation of Actions 

 Aurora and Signature contend Plaintiffs’ causes of action 

are time-barred and their damages limited under MICRA. 

 MICRA is a legislative scheme that is intended to reduce 

the cost of medical malpractice insurance by, among other 

matters, limiting the time for plaintiffs to bring their causes of 

action for professional negligence and limiting the amount of 

recovery for noneconomic damages.  (Western Steamship Lines, 

Inc. v. San Pedro Peninsula Hospital (1994) 8 Cal.4th 100, 111.)   

 Code of Civil Procedure section 340.5, a part of MICRA, 

provides in part:  “In an action for injury or death against a 

health care provider based upon such person’s alleged 

professional negligence, the time for the commencement of action 

shall be three years after the date of injury or one year after the 

plaintiff discovers, or through the use of reasonable diligence 

should have discovered, the injury, whichever occurs first.” 

 A “health care provider” is any person licensed to provide 

health care services including a health facility.  (Code Civ. Proc., 

§ 340.5, subd. (1).)  “Professional negligence” means “a negligent 

act or omission to act by a health care provider in the rendering 

of professional services, which act or omission is the proximate 

cause of a personal injury or wrongful death, provided that such 

services are within the scope of services for which the provider is 

licensed and which are not within any restriction imposed by the 

licensing agency or licensed hospital.”  (Id., subd. (2).) 
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 A plaintiff’s noneconomic damages are limited under 

MICRA to $250,000.  (Civ. Code, § 3333.2, subd. (b).) 

 Plaintiffs appear not to contest that if MICRA applies, their 

action is barred by the time limitations in Code of Civil Procedure 

section 340.5.  They contend, however, that MICRA does not 

apply.  Instead, they claim the Elder Abuse Act applies.  Unlike 

MICRA, the Elder Abuse Act has a two-year statute of limitations 

(Code Civ. Proc., § 335.1) subject to tolling for “insanity” under 

Code of Civil Procedure section 352.  (Benun v. Superior Court 

(2004) 123 Cal.App.4th 113, 125-126.) 

Elder Abuse Act 

 Unlike MICRA, which is designed to discourage medical 

malpractice suits, the Elder Abuse Act enables “interested 

persons to engage attorneys to take up the cause of abused 

elderly persons and dependent adults.”  (§ 15600, subd. (j).) 

 Section 15657, subdivision (a) provides, in part:  “Where it 

is proven by clear and convincing evidence that a defendant is 

liable for . . . neglect as defined in Section 15610.57, or 

abandonment as defined in Section 15610.05, and that the 

defendant has been guilty of recklessness, oppression, fraud, or 

malice in the commission of this abuse, the following shall apply, 

in addition to all other remedies otherwise provided by law:  [¶]  

(a)  The court shall award to the plaintiff reasonable attorney’s 

fees and costs. . . .” 

 The Legislature has made it clear that professional 

negligence and the Elder Abuse Act are separate and distinct.  

Section 15657.2 provides:  “Notwithstanding this article, any 

cause of action for injury or damage against a health care 

provider, as defined in Section 340.5 of the Code of Civil 

Procedure, based on the health care provider’s alleged 
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professional negligence, shall be governed by those laws which 

specifically apply to those professional negligence causes of 

action.” 

 In Delaney v. Baker (1999) 20 Cal.4th 32, our Supreme 

Court discussed the relationship between section 15657, 

establishing a cause of action for elder abuse, and section 

15657.2, exempting causes of action for professional negligence 

from causes of action under section 15657.  There plaintiff’s 88-

year-old mother died in a nursing home due to neglect.  Plaintiff 

sued the nursing home and its administrators alleging negligence 

and elder abuse.  The jury found for plaintiff on both causes of 

action.  In the elder abuse cause of action, the jury found the 

defendants were reckless.  The jury awarded damages and the 

court awarded attorney fees under the Elder Abuse Act.  

(§ 15657, subd. (a).) 

 In upholding the award under the Elder Abuse Act, the 

court rejected the defendant’s argument that “ ‘based on . . . 

professional negligence,’ used in section 15657.2, applies to any 

actions directly related to the professional services provided by a 

health care provider.”  (Delaney v. Baker, supra, 20 Cal.4th at 

p. 35.)  Instead, the court distinguished between professional 

negligence and reckless neglect.  The court stated:   

 “In order to obtain the remedies available in section 15657, 

a plaintiff must demonstrate by clear and convincing evidence 

that defendant is guilty of something more than negligence; he or 

she must show reckless, oppressive, fraudulent, or malicious 

conduct.  The latter three categories involve ‘intentional,’ ‘willful,’ 

or ‘conscious’ wrongdoing of a ‘despicable’ or ‘injurious’ nature.  

[Citations.] 
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 “ ‘Recklessness’ refers to a subjective state of culpability 

greater than simple negligence, which has been described as a 

‘deliberate disregard’ of the ‘high degree of probability’ that an 

injury will occur (BAJI No. 12.77 [defining ‘recklessness’ in the 

context of intentional infliction of emotional distress action]); see 

also Rest.2d Torts, § 500.)  Recklessness, unlike negligence, 

involves more than ‘inadvertence, incompetence, unskillfulness, 

or a failure to take precautions’ but rather rises to the level of a 

‘conscious choice of a course of action . . . with knowledge of the 

serious danger to others involved in it.’ ”  (Delaney v. Baker, 

supra, 20 Cal.4th at pp. 31-32, quoting Rest.2d Torts, § 500, com. 

(g), p. 590.)   

 The court concluded that because the jury found reckless 

neglect, and not merely professional negligence, plaintiff was not 

bound by the laws applicable to professional negligence but could 

avail herself of the enhanced remedies of section 15657 of the 

Elder Abuse Act.  (Delaney v. Baker, supra, 20 Cal.4th at p. 35; 

see also Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 

771 [Code of Civil Procedure section 425.13, applicable to 

punitive damages in actions based on “professional negligence,” 

not applicable to Elder Abuse Act].) 

 Here, as in Delaney, the jury found both professional 

negligence and reckless neglect.  Under Delaney, Plaintiffs are 

not bound by the laws specifically applicable to professional 

negligence.  That includes MICRA and the one-year limitation of 

actions contained therein.  Although Plaintiffs’ cause of action 

based on professional negligence may be barred by the statute of 

limitations, their cause of action for elder abuse is not. 
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II 

Substantial Evidence of Elder Abuse 

 Aurora and Signature contend that as a matter of law 

Plaintiffs have failed to establish a right of recovery for elder 

abuse. 

 Aurora and Signature’s contention amounts to nothing 

more than that the judgment is not supported by substantial 

evidence.  They hope to prevail by presenting a view of the 

evidence in a light most favorable to themselves.  But that is not 

how we view the evidence. 

 Because Plaintiffs must prove elder abuse by clear and 

convincing evidence, the standard is “whether the record, viewed 

as a whole, contains substantial evidence from which a 

reasonable trier of fact could have made the finding of high 

probability demanded by this standard of proof.”  

(Conservatorship of O.B. (2020) 9 Cal.5th 989, 1005.)  We must 

affirm if any reasonable trier of fact could have made the 

required findings.  (Ibid.)  The standard necessarily requires that 

we give appropriate deference to a view of the evidence most 

favorable to the judgment and not view the evidence in a light 

most favorable to the losing party, as Aurora and Signature seem 

to suggest.   

(a)  Neglect 

 Aurora and Signature contend that as a matter of law there 

is no evidence of neglect.  Section 15610.57, subdivision (b)(3) 

defines “neglect” as including “[f]ailure to protect from health and 

safety hazards.”  

 It is beyond dispute that Valencia was a hazard to the 

health and safety of female patients under Aurora and 
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Signature’s care, and that they failed to protect those patients 

from that hazard. 

 Aurora and Signature cite Carter v. Prime Healthcare 

Paradise Valley LLC (2011) 198 Cal.App.4th 396, 406-407, for the 

proposition that neglect occurs only where the defendant “denied 

or withheld goods or services necessary to meet the elder or 

dependent adult’s basic needs.”  But to the extent Carter can be 

read as holding that neglect does not include the failure to 

protect from health and safety hazards, we decline to follow it as 

directly conflicting with section 15610.57, subdivision (b)(3). 

 The only question here is whether clear and convincing 

evidence shows Aurora and Signature were reckless in their 

failure to protect. 

(b)  Reckless 

 “Recklessness” means the deliberate disregard of the high 

degree of probability that an injury will occur.  (Delaney v. Baker, 

supra, 20 Cal.4th at p. 31.)  It rises to the level of a conscious 

choice of a course of action with knowledge of the serious danger 

to others.  (Id., at pp. 31-32.) 

 Aurora and Signature were well aware that their female 

patients were particularly vulnerable to sexual predation by male 

mental health workers.  If they did not know before the Bravo 

incident, they certainly knew thereafter.  Aurora and Signature 

are sophisticated parties.  They are part of an organization that 

operates 11 psychiatric hospitals nationwide.  It is reasonable to 

conclude that they know how to operate in a manner that 

protects their patients from sexual predation.  Yet Aurora and 

Signature adopted policies that exposed their patients to a high 

degree of risk of sexual predation. 
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 One such policy was to hire unlicensed mental health 

workers.  Aurora and Signature knew or should have known that 

their ability to do background checks on such workers is limited.  

Instead, they could have hired CNA’s who are trained, licensed, 

and fingerprinted, and subject to unlimited background checks. 

 Valencia’s training was minimal, consisting of a three- to 

five-minute talk and two days of following another worker 

around.  Aurora employees did not know what 

countertransference is.  Valencia was never tested to see if he 

knew what it was.  After the Bravo incident, Aurora’s director of 

clinical services recommended that the hospital increase 

education to improve therapeutic boundaries.  Aurora’s CEO told 

her that Signature would not pay for it. 

 Hospital policy allowed a male worker up to 20 minutes 

alone with a female patient in her room.  The charge nurse 

cannot see inside the rooms from her station.  One must enter 

into the room to see what is happening inside.  Even walking 

down the hallway is not sufficient.  The hospital is consistently 

understaffed.  Supervisors change patients’ acuity ratings to 

justify understaffing.  A reasonable conclusion is that 

understaffing prevents workers from noticing what other workers 

are doing.  The situation is perfect for a sexual predator.  That 

male workers were allowed 20 minutes alone with a vulnerable 

female psychiatric patient in a room secluded from view would by 

itself support a finding of recklessness. 

 This is not a case of a momentary failure in an otherwise 

sufficient system.  Valencia was allowed to prey upon three 

different women.  It is reasonable to conclude that had Valencia 

not been improvident enough to be seen at a private party with a 
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woman who had been discharged the day before, he would have 

continued to work at Aurora and claim other victims. 

 The flaws in Aurora and Signature’s policies were so 

obvious that the jury could conclude that they intentionally 

turned a blind eye to the high probability of harm.  Even when 

Aurora was informed that Valencia was known as “Rapey Juan,” 

the reaction was a shrug.  There is more than ample evidence to 

support a finding of recklessness under the clear and convincing 

standard. 

III 

Instructions 

 Aurora and Signature challenge several jury instructions. 

(a)  Duty to Investigate 

 Regarding Valencia’s prior arrest and conviction, the trial 

court instructed the jury: 

 “Penal Code section 290 is the Sex Offender Registration 

Act, which includes a list of sex crimes for which registration as a 

sex offender is required. 

 “Those crimes include Penal Code section 289(a) sexual 

penetration with another person who is under 18 years of age. 

 “An investigative consumer reporting agency may not make 

or furnish any investigative consumer report containing records 

of arrest or conviction of a crime that are more than seven years 

old. . . . 

 “An employer that does not use the services of an 

investigative consumer reporting agency is not limited by how far 

back they may go in collecting an applicant’s criminal history. 

 “Every person in this state, including limited liability 

companies, has a fundamental and necessary right to access 
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public records.  Public records include county courthouse criminal 

history records. 

 “The Department of Justice maintains criminal history 

information.  State summary criminal history information means 

the master record of information compiled by the Attorney 

General pertaining to criminal history of a person, such as dates 

of arrest.” 

 Aurora and Signature contend that they had no right, and 

therefore no duty, to search for criminal records more than seven 

years old. 

 Aurora and Signature rely on the Investigative Consumer 

Reporting Agencies Act.  (Civ. Code, § 1786 et seq.)  The act 

prohibits an investigative consumer reporting agency from 

furnishing a report containing a record of arrest or conviction 

that antedates the report by more than seven years.  (Id., 

§ 1786.18, subd. (a)(7).)  But the act applies only to investigative 

consumer reporting agencies.  Nothing prevents Aurora or 

Signature from going beyond seven years to search for arrests 

and convictions. 

 In fact, Labor Code section 432.7 recognizes the special 

need of health care facilities to conduct employment background 

investigations to protect the safety of their patients.  Subdivision 

(a) of the section prohibits an employer from asking an employee 

to disclose any arrest that did not result in a conviction or any 

conviction that has been dismissed or sealed.  But subdivision 

(f)(1)(A) of Labor Code section 432.7 provides, in part:  “[T]his 

section does not prohibit an employer at a health facility, as 

defined in Section 1250 of the Health and Safety Code, from 

asking an applicant for employment . . . the following:  [¶]  (A) 

With regard to an applicant for a position with regular access to 
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patients, to disclose an arrest under any section specified in 

Section 290 of the Penal Code.”  Labor Code section 432.7, 

subdivision (f)(1)(A) places no time limit on the search. 

 Nor were Aurora and Signature confined to using 

investigative consumer reporting agencies.  Every person has the 

right to inspect any public record.  (Gov. Code, § 6253, subd. (a).)  

Records of arrests and convictions are part of the public record.  

(Id., § 6252, subd. (e); see Central Valley Ch. 7th Step 

Foundation, Inc. v. Younger (1989) 214 Cal.App.3d 145, 158 

[records of arrests kept by the California Department of Justice 

for offenses specified in Penal Code section 290 are discoverable 

by health facility pursuant to Labor Code section 432.7]; see also 

Weaver v. Superior Court (2014) 224 Cal.App.4th 746, 749-750 

[various documents filed and received by the court represent the 

official work of the court in which the public has a justifiable 

interest].) 

 Aurora and Signature argue that Labor Code section 432.7, 

subdivision (f)(1)(A) only permits a health facility to inquire; it 

does not impose a duty to inquire.  That is true enough.  But a 

health facility has a duty to keep its patients safe.  The trial 

court’s instructions tell the jury it can decide whether Aurora and 

Signature breached the duty to provide safety by, among other 

matters, failing to conduct a full investigation as the law permits.  

The court did not instruct the jury that Aurora and Signature 

had the duty to inspect the public record; only that they had the 

right to. 

 Aurora and Signature argue that the instructions run 

counter to former California Code of Regulations, title 2, section 
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7287.4, subdivision (d)(1)(B).3  That subdivision begins, “Except 

as otherwise provided by law (e.g., . . . Labor Code Section 

432.7),” it is unlawful for an employer to inquire of an applicant 

regarding any conviction for which the record has been “judicially 

ordered sealed, expunged or statutorily eradicated.”  (Ibid.) 

 First, the regulation is expressly subject to Labor Code 

section 432.7.  Even if the regulation had contained no such 

expression, an administrative regulation could not override the 

Labor Code. 

 Second, Valencia’s conviction was not sealed, expunged, or 

statutorily eradicated.  It was reduced to a misdemeanor 

pursuant to Penal Code section 17(b) and dismissed pursuant to 

Penal Code section 1203.4. 

 The trial court’s instructions were accurate. 

(b)  Staffing Ratios 

 Aurora and Signature contend the trial court erred in 

instructing with a staffing regulation. 

 The trial court instructed:  “The licensed nurse-to-patient 

ratio in a psychiatric unit shall be 1 to 6 or fewer at all times.  

For purposes of psychiatric units only, licensed nurse[s] also 

include psychiatric technicians in addition to licensed vocational 

nurses and registered nurses.”  

 The instruction is taken verbatim from California Code of 

Regulations, title 22, section 70217, subdivision (a)(13).  Aurora’s 

own expert testified that title 22 regulations apply to Aurora. 

 

 3 Former California Code of Regulations, title 2, section 

7287.4 was in effect when Valencia was hired.  It was 

renumbered without substantive change on October 3, 2013, as 

California Code of Regulations, title 2, section 11017. 
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 Aurora argues the instruction is not supported by expert 

testimony.  Aurora points to the testimony of its experts that the 

regulation applies only to a psychiatric unit and not to a free-

standing psychiatric hospital as Aurora. 

 But section 70217 of the California Code of Regulations 

applies by its terms to all hospitals.  It makes no distinction 

between psychiatric units in free-standing psychiatric hospitals 

and psychiatric units in other types of hospitals.  By the plain 

terms of the regulation, it applies to Aurora.  No expert testimony 

is required to support it. 

(c)  Refused Remedial Instruction 

 Aurora and Signature contend the trial court erred in 

refusing the following proposed instructions:  “When considering 

the question of negligence, you must not consider whether or not 

Aurora Vista Del Mar or Signature Health made any reports of 

the events involving Juan Valencia to the Joint Commission 

(JCAHO), California Department of Public Health (CDPH) or any 

other law enforcement or licensing agency.”  

 But the obvious purpose of regulations requiring such 

reports is to protect patient safety.  Aurora’s failure to make a 

timely report is simply evidence of a lack of concern for patient 

safety.  It is relevant to show neglect, that is, the failure to 

protect patients from health and safety hazards.  The trial court 

did not err in refusing the proposed instruction. 

IV 

Excessive Damages 

 Aurora and Signature contend the damages are excessive. 

 Aurora and Signature argue that all the compensatory 

damages awarded to Plaintiffs are noneconomic damages.  

Aurora and Signature rely on section 15657, subdivision (b) for 
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the proposition that Plaintiffs’ noneconomic damages are limited 

to $250,000 each. 

 Section 15657, subdivision (b) provides:  “The limitations 

imposed by Section 377.34 of the Code of Civil Procedure on the 

damages recoverable shall not apply.  However, the damages 

recovered shall not exceed the damages permitted to be recovered 

pursuant to subdivision (b) of Section 3333.2 of the Civil Code.”   

 Civil Code section 3333.2, subdivision (b), part of MICRA, 

limits noneconomic damages to $250,000.  But under the Elder 

Abuse Act, that limitation does not apply to living Plaintiffs. 

 Code of Civil Procedure section 377.344 prohibits damages 

for noneconomic loss in actions on behalf of decedents.  The first 

sentence of section 15657, subdivision (b) provides that the 

limitation of section 377.34 does not apply to actions under the 

Elder Abuse Act.  The second sentence of the subdivision begins 

with “However.”  (§ 15657, subd. (b).)  It modifies the first 

sentence.  Thus, the second sentence of the subdivision, limiting 

the amount of noneconomic damages, only applies to the first 

sentence relating to causes of action brought on behalf of 

decedents.  Because in this action Plaintiffs are alive, the 

limitation of noneconomic damages in section 15657, subdivision 

(b) does not apply. 

 

 4 Code of Civil Procedure section 377.34 provides:  “In an 

action or proceeding by a decedent’s personal representative or 

successor in interest on the decedent’s cause of action, the 

damages recoverable are limited to the loss or damage that the 

decedent sustained or incurred before death, including any 

penalties or punitive or exemplary damages that the decedent 

would have been entitled to recover had the decedent lived, and 

do not include damages for pain, suffering, or disfigurement.” 
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 The Elder Abuse Act provides enhanced remedies for 

victims.  A prevailing plaintiff is entitled to an award of attorney 

fees.  (§ 15657, subd. (a).)  A deceased victim’s successor is 

entitled to an award of some noneconomic damages.  (Id., subd. 

(b).)  There is no basis for interpreting the Elder Abuse Act as 

restricting an award of damages for those fortunate enough to 

have survived the abuse. 

V 

Fault Allocation 

 Aurora and Signature contend that they are entitled to a 

new trial because there is no substantial evidence to support the 

fault allocation. 

 We review an apportionment of fault for substantial 

evidence.  (Scott v. County of Los Angeles (1994) 27 Cal.App.4th 

125, 147.)  Aurora and Signature argue that there is no basis in 

the evidence for allocating only 35 percent fault to Valencia, the 

person who played the most direct and active role in the injury.  

Aurora and Signature cite Scott for the proposition that an 

apportionment of fault is not supportable when it overlooks or 

minimizes the fault of the party who plays the most direct and 

culpable role in the injury.  (Citing id., at p. 148.)   

 But that is not what Scott says.  In Scott, the county’s 

department of children’s services placed a child in the home of 

her grandmother.  The grandmother intentionally scalded the 

child, causing severe injuries.  A jury awarded substantial 

damages to the child, finding the grandmother 1 percent at fault 

and the county 99 percent at fault. 

 Although Scott concluded that placing only 1 percent of the 

fault on the grandmother was unsupported, the court had no 

problem with placing the great majority of the fault on the county 
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that failed to protect the child.  Scott said the circumstances 

resemble those in Rosh v. Cave Imaging Systems, Inc. (1994) 26 

Cal.App.4th 1225, 1238, where the court declined to disturb a 

jury’s apportionment of 25 percent fault to an assailant who 

deliberately shot plaintiff and 75 percent fault to the employer’s 

private security company who failed to protect him.  (Scott v. 

County of Los Angeles, supra, 27 Cal.App.4th at p. 148, fn. 16.)  

Rosh expressly rejected the defendant’s contention that no 

reasonable person could conclude a negligent tortfeasor was more 

responsible for an injury than an intentional tortfeasor.  (Rosh, at 

p. 1233.) 

 Here Aurora and Signature are sophisticated parties who 

should know how to operate a psychiatric hospital to assure the 

safety of their patients.  Instead, they operated the hospital 

recklessly and maliciously to make what happened almost 

inevitable.  First, it was Bravo; then it was Valencia.  If the 

perpetrator had not been Valencia, it would have been someone 

else.  The jury correctly attributed 70 percent of the fault to 

Aurora and Signature. 

VI 

Punitive Damages 

 Signature contends the punitive damages award must be 

struck because there is no clear and convincing evidence of malice 

or oppression. 

 Exemplary damages may be awarded where the plaintiff 

proves by clear and convincing evidence that the defendant has 

been guilty of oppression, fraud, or malice.  (Civ. Code, § 3294, 

subd. (a).)  “Malice” means conduct which is intended by the 

defendant to cause injury to the plaintiff or despicable conduct 

which is carried on by the defendant with a willful and conscious 
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disregard of the rights or safety of others.  (Id., subd. (c)(1).)  

“Oppression” means despicable conduct that subjects a person to 

cruel and unjust hardship in conscious disregard of that person’s 

rights.  (Id., subd. (c)(2).) 

 Signature relies on Civil Code section 3294, subdivision (b).  

That subdivision provides:  “An employer shall not be liable for 

[exemplary] damages . . . based upon acts of an employee of the 

employer, unless the employer had advance knowledge of the 

unfitness of the employee and employed him or her with a 

conscious disregard of the rights or safety of others or authorized 

or ratified the wrongful conduct for which the damages are 

awarded or was personally guilty of oppression, fraud, or malice. 

With respect to a corporate employer, the advance knowledge and 

conscious disregard, authorization, ratification or act of 

oppression, fraud, or malice must be on the part of an officer, 

director, or managing agent of the corporation.”  (Italics added.) 

 Here there is clear and convincing evidence that Signature 

was personally guilty of oppression and malice.  Under 

Signature’s management agreement with Aurora, Signature 

agreed to provide “[d]aily operational direction and management” 

and “[c]linical responsibility for all service programs.”  The jury 

could reasonably conclude that it was Signature that set the 

policies that made sexual predation of patients almost inevitable, 

and that in setting those policies, it acted willfully and with a 

conscious disregard for the safety of others. 

 Indeed, a single incident illustrates both Signature’s 

control and its willful and conscious disregard for the safety of 

others.  After the Bravo incident, Aurora’s then director of clinical 

services recommended increased education of employees on 
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clinical boundaries.  Aurora’s CEO told her that Signature would 

not pay for it. 

 Moreover, Doctor Kim owns both Signature and Aurora.  

The jury could reasonably conclude that the owner was well 

aware of the policies that resulted in harm to Plaintiffs. 

VII 

Motion for Nonsuit 

 The trial court granted Aurora’s motion for nonsuit on 

Plaintiffs’ causes of action alleging vicarious liability under the 

doctrine of respondeat superior and ratification.5   

 A trial court properly grants a motion for nonsuit only if 

the evidence presented by the plaintiff would not support a 

verdict in the plaintiff’s favor.  (Carson v. Facilities Development 

Co. (1984) 36 Cal.3d 830, 838.)  The trial court may not weigh the 

evidence, but must accept as true the evidence most favorable to 

the plaintiff and disregard conflicting evidence.  (Ibid.) 

(a)  Respondeat Superior 

 Under the rule of respondeat superior, an employer is 

vicariously liable for the torts of its employees committed within 

the scope of employment.  (John R. v. Oakland Unified School 

 

 5 Plaintiffs argue the issue of respondeat superior is 

important because Civil Code section 1431.2 limits liability for 

noneconomic damages to several and not joint liability.  They 

point out Valencia was found 35 percent at fault.  They claim 

respondeat superior avoids the limits of Civil Code section 

1431.2.  Plaintiffs raised Civil Code section 1431.2 for the first 

time in a petition for rehearing.  For the purposes of this appeal 

only, Plaintiffs waived the issue.  (See CAMSI IV v. Hunter 

Technology Corp. (1991) 230 Cal.App.3d 1525, 1542.)  The waiver 

is without prejudice to raising the issue in an action to enforce 

the judgment. 
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Dist. (1989) 48 Cal.3d 438, 447.)  An employer may be vicariously 

liable for willful, malicious, even criminal acts, of an employee 

that are deemed to be committed within the scope of employment, 

even though the employer has not authorized such acts.  (Ibid.)  

An act is within the scope of employment if the employment 

predictably creates the risk that employees will commit 

intentional torts of the type for which liability is sought.  (Lisa M. 

v. Henry Mayo Newhall Memorial Hospital (1995) 12 Cal.4th 291, 

299.) 

 Courts have generally held that an employer is not liable 

under the doctrine of respondeat superior for sexual assaults 

committed by an employee.  (3 Witkin Summary of Cal. Law 

(11th ed. 2017) Agency and Employment, § 201, p. 263; but see 

Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 217 [city 

liable for assault by a police officer in view of the considerable 

power and authority a police officer possesses].)  But a sexual tort 

will be considered to be within the scope of employment if “its 

motivating emotions were fairly attributable to work-related 

events or conditions.”  (Lisa M. v. Henry Mayo Newhall Memorial 

Hospital, supra 12 Cal.4th at p. 301.) 

 Thus, in Lisa M. v. Henry Mayo Newhall Memorial 

Hospital, supra, 12 Cal.4th 291, the court held that a hospital is 

not liable for a sexual assault committed by a technician under 

the pretense of conducting an ultrasound examination.  The 

motivating emotions were not fairly attributable to work-related 

conditions.  (Id. at p. 301.) 

 But this case is not like Lisa M.  In that case the 

employee’s interaction with the victim was brief and the 

employee’s duties were technical.  The circumstances of 
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employment were highly unlikely to engender a personal 

relationship that might result in sexual exploitation. 

 In contrast, here there is sufficient evidence for a jury to 

conclude Valencia was acting within the scope of his employment.  

The duties of a mental health worker include helping patients 

with daily living activities.  The workers are personally involved 

with the patients over an extended period of time.  The patients 

are vulnerable; they may suffer from impaired judgment or other 

cognitive impairments.  Sexual exploitation of the patients by 

employees is a foreseeable hazard arising from the circumstances 

of the job.  That hazard was exponentially increased by Aurora’s 

policies, including allowing male workers 20 minutes alone with 

patients and providing inadequate training on worker-patient 

boundaries. 

 In concluding that the ultrasound technician in Lisa M. 

was not acting within the scope of his employment, the court 

stated, “We deal here not with a physician or therapist who 

becomes sexually involved with a patient as a result of 

mishandling the feelings predictably created by the therapeutic 

relationship.”  (Lisa M. v. Henry Mayo Newhall Memorial 

Hospital, supra, 12 Cal.4th at p. 303.)  Quite the contrary.  That 

is what is happening here.  Ample evidence supports a finding 

that Valencia was acting within the scope of his employment.  

The trial court erred in granting a judgment of nonsuit on the 

question.   

 The remedy requires that we reverse and remand for a new 

trial on the cause of action for which the trial court granted 

nonsuit.  (See McNall v. Summers (1994) 25 Cal.App.4th 1300, 

1315.)  Plaintiffs request, however, that we simply amend the 

judgment to include a finding of respondeat superior.  Plaintiffs 
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cite no authority for such a remedy nor are we aware of such 

authority.  Aurora and Signature are entitled to a jury 

determination on the question whether Valencia was acting 

within the scope of his employment.  We remand for a new trial. 

(b)  Ratification 

 As an alternative to respondeat superior, an employee may 

be liable for an employee’s act where the employer subsequently 

ratifies the originally unauthorized tort.  (C.R. v. Tenent 

Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1110.)  The failure 

to investigate or respond to charges that an employee has 

committed an intentional tort or the failure to discharge the 

employee may be evidence of ratification.  (Ibid.)  Generally, 

ratification is a question of fact.  (Ibid.) 

 Here an Aurora employee informed a supervisor that 

Valencia’s reputation among other employees was so bad he had 

earned the nickname “Rapey Juan.”  Aurora failed to undertake 

any investigation.  Instead, Aurora continued to allow Valencia 

up to 20 minutes alone with vulnerable female patients in rooms 

that could not be observed from outside of the room.  It is true 

that Aurora terminated Valencia soon after it learned that he 

was at a party with a recently discharged patient.  But a jury 

could reasonably determine that Aurora should have acted to 

investigate sooner, when it first learned of Valencia’s reputation 

as “Rapey Juan.”  An employer is not relieved of liability for 

ratification simply because it eventually terminates the 

employee. 

 There is substantial evidence from which a jury could have 

determined that Aurora ratified Valencia’s acts. 
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VIII 

Punitive Damages and Civil Code Section 1431.2 

 For the first time in a petition for rehearing, Plaintiffs 

contend the award of punitive damages allows them to escape the 

limitation on joint and several liability in Civil Code section 

1431.2, subdivision (a).6  Matters raised for the first time in a 

petition for rehearing are deemed waived.  (See CAMSI IV v. 

Hunter Technology Corp., supra, 230 Cal.App.3d at p. 1542.)  The 

waiver, however, is without prejudice to raising the issue in an 

action to enforce the judgment. 

DISPOSITION 

 The matter is reversed and remanded for a new trial on the 

issue of respondeat superior and ratification.  In all other 

respects, the judgment is affirmed.  Costs on appeal are awarded 

to Plaintiffs. 

 CERTIFIED FOR PUBLICATION. 

 

 

    GILBERT, P. J. 

We concur: 

 

 

  YEGAN, J. 

 

 

  PERREN, J. 

 

 6 Civil Code section 1431.2, subdivision (a) provides, in 

part:  “In any action for personal injury, . . . based upon principles 

of comparative fault, the liability of each defendant for non-

economic damages shall be several only and shall not be joint.” 
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Kevin G. DeNoce, Judge 

 

Superior Court County of Ventura 

 

______________________________ 

 

 Law Office of David Feldman and David Feldman for 

Plaintiffs and Appellants. 

 Horvitz & Levy, Andrea M. Gauthier, Bradley S. Pauley; 

Kendall Brill & Kelly, Nicholas F. Daum; Beach Law Group, 

Thomas E. Beach, Mindee J. Stekkinger and Molly M. Loy for 

Defendants and Appellants. 

 Cole Pedroza, Curtis A. Cole and Cassidy C. Davenport for 

California Medical Association, California Dental Association, 

and California Hospital Association as Amici Curiae on behalf of 

Defendants and Appellants. 
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California Administrative Code - 2019


Barclays Official California Code of Regulations Currentness
Title 2. Administration


Division 4.1. Department of Fair Employment and Housing
Chapter 5. Fair Employment and Housing Council


Subchapter 2. Discrimination in Employment
Article 2. Particular Employment Practices


2 CCR § 11017.1


§ 11017.1. Consideration of Criminal History in Employment Decisions.


(a) Introduction. Employers and other covered entities (“employers” for purposes of this section) in California are explicitly
prohibited under other state laws from utilizing certain enumerated criminal records and information (hereinafter “criminal
history”) in hiring, promotion, training, discipline, lay-off, termination, and other employment decisions as outlined in
subsection (b) below. Employers are prohibited under the Act from utilizing other forms of criminal history in employment
decisions if doing so would have an adverse impact on individuals on a basis enumerated in the Act that the employer cannot
prove is job-related and consistent with business necessity or if the employee or applicant has demonstrated a less discriminatory
alternative means of achieving the specific business necessity as effectively.


(b) Criminal History Information Employers Are Prohibited from Seeking or Considering, Irrespective of Adverse Impact.
Except if otherwise specifically permitted by law, employers are prohibited from considering the following types of criminal
history, or seeking such history from the employee, applicant or a third party, when making employment decisions such as
hiring, promotion, training, discipline, lay-off and termination:


(1) An arrest or detention that did not result in conviction (Labor Code section 432.7);


(2) Referral to or participation in a pretrial or post-trial diversion program (Id.);


(3) A conviction that has been judicially dismissed or ordered sealed, expunged or statutorily eradicated pursuant to law
(e.g., juvenile offense records sealed pursuant to Welfare and Institutions Code section 389 and Penal Code sections 851.7
or 1203.45) (Id.);


(4) An arrest, detention, processing, diversion, supervision, adjudication, or court disposition that occurred while a person
was subject to the process and jurisdiction of juvenile court law (Id.); and


(5) A non-felony conviction for possession of marijuana that is two or more years old (Labor Code section 432.8).


(c) Additional Criminal History Limitations, Irrespective of Adverse Impact.
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(1) State or local agency employers are prohibited from asking applicants for employment to disclose information
concerning their conviction history, including on an employment application, until the employer has determined that the
applicant meets the minimum employment qualifications as stated in the notice for the position (Labor Code section 432.9).


(2) Employers may also be subject to local laws or city ordinances that provide additional limitations. For example,
in addition to the criminal history outlined in subsection (b), San Francisco employers are prohibited from considering
a conviction or any other determination or adjudication in the juvenile justice system; offenses other than a felony or
misdemeanor, such as an infraction (other than driving record infractions if driving is more than a de minimis element
of the job position); and convictions that are more than seven years old (unless the position being considered supervises
minors, dependent adults, or persons 65 years or older) (Article 49, San Francisco Police Code).


(3) Employers that obtain investigative consumer reports such as background checks are also subject to the requirements
of the Fair Credit Reporting Act (15 U.S.C. § 1681 et seq.) and the California Investigative Consumer Reporting Agencies
Act (Civil Code section 1786 et seq.).


(d) Consideration of Other Criminal Convictions and the Potential Adverse Impact. Consideration of other forms of criminal
convictions, not enumerated above, may have an adverse impact on individuals on a basis protected by the Act, including, but
not limited to, gender, race, and national origin. An applicant or employee bears the burden of demonstrating that the policy of
considering criminal convictions has an adverse impact on a basis enumerated in the Act. For purposes of such a determination,
adverse impact is defined at Sections 11017 and 11010 and the Uniform Guidelines on Employee Selection and Procedures (29
C.F.R. 1607 (1978)) incorporated by reference in Section 11017(a) and (e). The applicant(s) or employee(s) bears the burden
of proving an adverse impact. An adverse impact may be established through the use of conviction statistics or by offering
any other evidence that establishes an adverse impact. State- or national-level statistics showing substantial disparities in the
conviction records of one or more categories enumerated in the Act are presumptively sufficient to establish an adverse impact.
This presumption may be rebutted by a showing that there is a reason to expect a markedly different result after accounting for
any particularized circumstances such as the geographic area encompassed by the applicant or employee pool, the particular
types of convictions being considered, or the particular job at issue.


(e) Establishing “Job-Related and Consistent with Business Necessity.”


(1) If the policy or practice of considering criminal convictions creates an adverse impact on applicants or employees on a
basis enumerated in the Act, the burden shifts to the employer to establish that the policy is nonetheless justifiable because
it is job-related and consistent with business necessity. The criminal conviction consideration policy or practice needs
to bear a demonstrable relationship to successful performance on the job and in the workplace and measure the person's
fitness for the specific position(s), not merely to evaluate the person in the abstract. In order to establish job-relatedness
and business necessity, any employer must demonstrate that the policy or practice is appropriately tailored, taking into
account at least the following factors:


(A) The nature and gravity of the offense or conduct;


(B) The time that has passed since the offense or conduct and/or completion of the sentence; and


(C) The nature of the job held or sought.
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(2) Demonstrating that a policy or practice of considering conviction history in employment decisions is appropriately
tailored to the job for which it is used as an evaluation factor requires that an employer either:


(A) Demonstrate that any “bright-line” conviction disqualification or consideration (that is, one that does not consider
individualized circumstances) can properly distinguish between applicants or employees that do and do not pose an
unacceptable level of risk and that the convictions being used to disqualify, or otherwise adversely impact the status of
the employee or applicant, have a direct and specific negative bearing on the person's ability to perform the duties or
responsibilities necessarily related to the employment position. Bright-line conviction disqualification or consideration
policies or practices that include conviction-related information that is seven or more years old are subject to a rebuttable
presumption that they are not sufficiently tailored to meet the job-related and consistent with business necessity affirmative
defense (except if justified by subsection (f) below); or


(B) Conduct an individualized assessment of the circumstances and qualifications of the applicants or employees excluded
by the conviction screen. An individualized assessment must involve notice to the adversely impacted employees or
applicants (before any adverse action is taken) that they have been screened out because of a criminal conviction; a
reasonable opportunity for the individuals to demonstrate that the exclusion should not be applied due to their particular
circumstances; and consideration by the employer as to whether the additional information provided by the individuals
or otherwise obtained by the employer warrants an exception to the exclusion and shows that the policy as applied to the
employees or applicants is not job-related and consistent with business necessity.


(3) Regardless of whether an employer utilizes a bright line policy or conducts individualized assessments, before an
employer may take an adverse action such as declining to hire, discharging, laying off, or declining to promote an adversely
impacted individual based on conviction history obtained by a source other than the applicant or employee (e.g. through a
credit report or internally generated research), the employer must give the impacted individual notice of the disqualifying
conviction and a reasonable opportunity to present evidence that the information is factually inaccurate. If the applicant
or employee establishes that the record is factually inaccurate, then that record cannot be considered in the employment
decision.


(f) Compliance with Federal or State Laws, Regulations, or Licensing Requirements Permitting or Requiring Consideration of
Criminal History. In some instances, employers are subject to federal or state laws or regulations that prohibit individuals with
certain criminal records from holding particular positions or occupations or mandate a screening process employers are required
or permitted to utilize before employing individuals in such positions or occupations (e.g., 21 U.S.C. § 830(e)(1)(G); Labor
Code sections 432.7, 432.9). Examples include, but are not limited to, government agencies employing individuals as peace
officers, employers employing individuals at health facilities where they will have regular access to patients, and employers
employing individuals at health facilities or pharmacies where they will have access to medication or controlled substances.
Some federal and state laws and regulations make criminal history a determining factor in eligibility for occupational licenses
(e.g., 49 U.S.C. § 31310). Compliance with federal or state laws or regulations that mandate particular criminal history screening
processes, or requiring that an employee or applicant possess or obtain any required occupational licenses constitute rebuttable
defenses to an adverse impact claim under the Act.


(g) Less Discriminatory Alternatives. If an employer demonstrates that its policy or practice of considering conviction history
is job-related and consistent with business necessity, adversely impacted employees or applicants may still prevail under the
Act if they can demonstrate that there is a less discriminatory policy or practice that serves the employer's goals as effectively as
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the challenged policy or practice, such as a more narrowly targeted list of convictions or another form of inquiry that evaluates
job qualification or risk as accurately without significantly increasing the cost or burden on the employer.


(h) Disparate Treatment. As in other contexts, the Act prohibits employers from treating applicants or employees differently in
the course of considering criminal conviction history if the disparate treatment is substantially motivated by a basis enumerated
in the Act.


Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921 and 12940, Government Code.


HISTORY


1. New section filed 3-27-2017; operative 7-1-2017 (Register 2017, No. 13).
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Barclays Official California Code of Regulations Currentness
Title 2. Administration


Division 4.1. Department of Fair Employment and Housing
Chapter 5. Fair Employment and Housing Council


Subchapter 2. Discrimination in Employment
Article 2. Particular Employment Practices


2 CCR § 11017


§ 11017. Employee Selection.


(a) Selection and Testing. Any policy or practice of an employer or other covered entity that
has an adverse impact on employment opportunities of individuals on a basis enumerated in the
Act is unlawful unless the policy or practice is job-related and consistent with business necessity
(business necessity is defined in section 11010(b)). The Council herein adopts the Uniform
Guidelines on Employee Selection Procedures promulgated by various federal agencies, including
the EEOC and Department of Labor. [29 C.F.R. 1607 (1978)].


(b) Placement. Placements that are less desirable in terms of location, hours or other working
conditions are unlawful where such assignments segregate, or otherwise discriminate against
individuals on a basis enumerated in the Act, unless otherwise made pursuant to a permissible
defense to employment discrimination. An assignment labeled or otherwise deemed to be
“protective” of a category of persons on a basis enumerated in the Act is unlawful unless made
pursuant to a permissible defense. (See also section 11041 regarding permissible transfers on
account of pregnancy by employees not covered under Title VII of the federal Civil Rights Act
of 1964.)


(c) Promotion and Transfer. An employer or other covered entity shall not restrict information
on promotion and transfer opportunities to certain employees or classes of employees when the
restriction has the effect of discriminating on a basis enumerated in the Act.


(1) Requests for Transfer or Promotion. An employer or other covered entity who considers
bids or other requests for promotion or transfer shall do so in a manner that does not
discriminate against individuals on a basis enumerated in the Act, unless pursuant to a
permissible defense.
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(2) Training. Where training that may make an employee eligible for promotion and/or
transfer is made available, it shall be made available in a manner that does not discriminate
against individuals on a basis enumerated in the Act.


(3) No-Transfer Policies. Where an employment practice has operated in the past to segregate
employees on a basis enumerated in the Act, a no-transfer policy or other practice that has
the effect of maintaining a continued segregated pattern is unlawful.


(d) Specific Practices.


(1) Criminal Records. See Section 11017.1.


(2) Height Standards. Height standards that discriminate on a basis enumerated in the Act
shall not be used by an employer or other covered entity to deny an individual an employment
benefit, unless pursuant to a permissible defense.


(3) Weight Standards. Weight standards that discriminate on a basis enumerated in the Act
shall not be used by an employer or other covered entity to deny an individual an employment
benefit, unless pursuant to a permissible defense.


(e) Permissible Selection Devices. A testing device or other means of selection that is facially
neutral, but that has an adverse impact (as defined in the Uniform Guidelines on Employee
Selection Procedures (29 C.F.R. 1607 (1978)) upon persons on a basis enumerated in the Act,
is permissible only upon a showing that the selection practice is job-related and consistent with
business necessity (business necessity is defined in section 11010(b)).


Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921,
12940 and 12941, Government Code.


HISTORY
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1. Change without regulatory effect renumbering former section 7287.4 to new section 11017 and
amending section filed 10-3-2013 pursuant to section 100, title 1, California Code of Regulations
(Register 2013, No. 40).


2. Amendment of subsections (a) and (d)(1), repealer of subsections (d)(1)(A)-(C) and amendment
of subsection (e) filed 3-27-2017; operative 7-1-2017 (Register 2017, No. 13).
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HISTORY


1. Repealer and new section filed 6–20–80 as an emergency; effective upon filing.
Certificate of Compliance included (Register 80, No. 25).


§ 7286.7. Affirmative Defenses to Employment
Discrimination.


If employment discrimination is established, this employment dis-
crimination is nonetheless lawful where a proper, relevant affirmative
defense is proved and less discriminatory alternatives are not shown to
be available. Except where otherwise specifically noted, one or more of
the following affirmative defenses may be appropriate in a given situa-
tion to justify the employment practice in question. The following de-
fenses are generally referred to in the text of these regulations as “Permis-
sible Defenses:”


(a) Bona Fide Occupational Qualification (BFOQ). Where an employ-
er or other covered entity has a practice which on its face excludes an en-
tire group of individuals on a basis enumerated in the Act (e.g., all women
or all individuals with lower back defects), the employer or other covered
entity must prove that the practice is justified because all or substantially
all of the excluded individuals are unable to safely and efficiently per-
form the job in question and because the essence of the business opera-
tion would otherwise be undermined.


(b) Business Necessity. Where an employer or other covered entity has
a facially neutral practice which has an adverse impact (i.e., is discrimi-
natory in effect), the employer or other covered entity must prove that
there exists an overriding legitimate business purpose such that the prac-
tice is necessary to the safe and efficient operation of the business and that
the challenged practice effectively fulfills the business purpose it is sup-
posed to serve. The practice may still be impermissible where it is shown
that there exists an alternative practice which would accomplish the busi-
ness purpose equally well with a lesser discriminatory impact.


(c) Job–Relatedness. See Section 7287.4(e) for the defense of job–re-
latedness which is permissible in employee selection cases.


(d) Security Regulations. Notwithstanding a showing of discrimina-
tion, an employment practice which conforms to applicable security reg-
ulations established by the United States or the State of California is law-
ful.


(e) Non–Discrimination Plans or Affirmative Action Plans. Notwith-
standing a showing of discrimination, such an employment practice is
lawful which conforms to:


(1) A bona fide voluntary affirmative action plan as discussed below
in section 7286.8;


(2) A non–discrimination plan pursuant to Labor Code Section 1431
(Government Code Section 12990); or


(3) An order of a state or federal court or administrative agency of
proper jurisdiction.


(f) Otherwise Required by Law. Notwithstanding a showing of dis-
crimination, such an employment practice is lawful where required by
state or federal law or where pursuant to an order of a state or federal court
of proper jurisdiction.
NOTE: Authority cited: Section 1418(a), Labor Code. (Section 12935(a), Govern-
ment Code.) Reference: Sections 1411, 1412, 1420, 1420.1, 1420.15, 1421.1,
1431, Labor Code. (Sections 12920, 12921, 12940, 12941, 12942, 12961, 12990,
Government Code.)


HISTORY


1. Repealer and new section filed 6–20–80 as an emergency; effective upon filing.
Certificate of Compliance included (Register 80, No. 25).


2. Editorial correction of Reference cite (Register 95, No. 6).


§ 7286.8. Affirmative Action Programs.
Voluntary action by employers and other covered entities is an effec-


tive means for eliminating employment discrimination. The Commission
hereby adopts the Affirmative Action Guidelines of the federal Equal Em-
ployment Opportunity Commission. [(29 CFR Section 1608 (1979).)]
NOTE: Authority cited: Section 1418(a), Labor Code; and Section 12935(a), Gov-
ernment Code. Reference: Sections 1411, 1412, 1418, 1420, 1420.1 and 1420.15,
Labor Code; and Sections 12920, 12921, 12935, 12940, 12941 and 12942, Gov-
ernment Code.


§ 7286.9. Remedies.
Upon proof of unlawful practices under the Act, the Commission has


broad statutory authority to fashion remedies which are consistent with
the purposes of the Act, including, but not limited to, those described be-
low.


(a) Retroactive Relief. Where it has been proved that an individual has
been unlawfully denied an employment benefit, the most common reme-
dy shall be to “make whole” the individual through relief which may in-
clude, but is not limited to, any or all of the following:


(1) Back Pay. Back pay remedies shall be available to both individual
and class complainants.


(A) Mitigation and Other Defenses. Mitigating circumstances, includ-
ing interim earnings, may be considered in determining the amount of
back pay. However, unemployment compensation or other collateral
benefits recompensable to the State shall not normally be utilized in con-
sidering mitigation of back pay.


(B) Fringe Benefits. Where appropriate, fringe benefits shall normally
be included in calculations of back pay. Where such benefits are no long-
er available or appropriate, then equivalent monetary values may be
awarded.


(2) Injunctive and Other Equitable Relief. The Act makes available in-
junctive relief including, but not limited to, cease and desist orders, hir-
ing, reinstatement or upgrading of employees, or restoration of member-
ship in labor organizations.


(A) Seniority. Where appropriate, “constructive seniority” or other
temporal measures of service may be awarded so as to place the individu-
al adversely affected into the position or status he or she would have en-
joyed but for the unlawful practice.


(B) Goals and Timetables. Where appropriate, relief may include the
setting of goals and timetables for correcting past discriminatory actions.
Alternative mandatory injunctive remedies may also be ordered where
the past practices of an employer or other covered entity would justify
more stringent remedies.


(b) Prospective Relief. In certain circumstances, appropriate relief re-
quires continuing remedies to correct past unlawful practices. Such relief
may include, but is not limited to:


(1) “Rightful Place” and “Front Pay.” Where previously closed posi-
tions or lines of progression are made available, an employee shall be re-
stored to his or her “rightful place” and shall not be penalized for lacking
prior status or position in that line. In such situations, “front pay” may be
awarded to offset losses to an employee until such time as the employee
takes his or her “rightful place,” or until such time as an offer of the appro-
priate position is made to the employee.


(2) “Red Circling.” Where an employee transfers to a previously
closed line of progression which starts at a lower rate of compensation,
the employee shall not be penalized and may be awarded the higher rate
of compensation until such time as the rates of compensation are equal.
NOTE: Authority cited: Section 1418(a), Labor Code; and Section 12935(a), Gov-
ernment Code. Reference: Sections 1411, 1412 and 1426, Labor Code; and Sec-
tions 12920, 12921 and 12970, Government Code.


HISTORY
1. Repealer and new section filed 6–20–80 as an emergency; effective upon filing.


Certificate of Compliance included (Register 80, No. 25).
2. Repealer of subsection (c) filed 5–16–85; effective thirtieth day thereafter (Reg-


ister 85, No. 20).


§ 7287.0. Recordkeeping.
Employers and other covered entities are required to maintain certain


relevant records of personnel actions. Each employer or other covered
entity subject to this section shall retain at all times at each reporting unit,
or at company or divisional headquarters, a copy of the most recent CEIR
or appropriate substitute and applicant identification records for each
such unit and shall make them available upon request to any officer,
agent, or employee of the Commission or Department.


(a) California Employer Information Report. All employers regularly
employing one hundred or more employees, apprenticeship programs
with five or more apprentices and at least one sponsoring employer with
25 or more employees and at least one sponsoring union which operates
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a hiring hall or has 25 or more members, and labor organizations with 100
or more members shall prepare an annual personnel report called the
“California Employer Information Report” (CEIR) in conformity with
guidelines on reporting issued by the Department.


(1) Substituting Federal Reports. An employer or other covered entity
may utilize an appropriate federal report in lieu of the CEIR. Appropriate
federal reports include the Equal Employment Opportunity Commis-
sion’s EEO–1, EEO–2, EEO–3, EEO–4, EEO–5, and EEO–6 reports and
appropriate reports filed with the Office of Federal Contract Compliance
Programs.


(2) Sample Forms and Guidelines. Appropriate copies of sample
forms and applicable guidelines shall be available to any employer or
other covered entity from the Sacramento administrative office of the
Department of Fair Employment and Housing.


(3) Special Reporting. If an employer or other covered entity is en-
gaged in activities for which the standard reporting criteria are not appro-
priate, special reporting procedures may be required. In such case, the
employer or other covered entity should so advise the Department and
submit a specific proposal for an alternative reporting system prior to the
date on which the report should be prepared. If it is claimed that the prepa-
ration of the report would create undue hardship, an employer may apply
to the Department for an exemption from the requirements of this section.


(4) Remedy for Failure to Prepare or Make Reports Available. Upon
application by the FEHC or DFEH for judicial relief, any employer fail-
ing or refusing to prepare or to make available reports as required under
this section may be compelled to do so by a Superior Court of California.


(5) Penalties for False Statements. The willful making of false state-
ments on a CEIR or other required record is a violation of California La-
bor Code Section 1430.3 (Government Code Section 12976), and is pun-
ishable by fine or imprisonment as set forth therein.


(b) Applicant Identification Records. Unless otherwise prohibited by
law and for recordkeeping purposes only, every employer or other cov-
ered entity shall maintain data regarding the race, sex, and national origin
of each applicant and for the job for which he or she applied. If such data
is to be provided on an identification form, this form shall be separate or
detachable from the application form itself. Employment decisions shall
not be based on whether an applicant has provided this information, nor
shall the applicant identification information be used for discriminatory
purposes, except pursuant to a bona fide affirmative action or non–discri-
mination plan.


(1) For recordkeeping purposes only, “applicant” means any individu-
al who files a formal application or, where an employer or other covered
entity does not provide application forms, any individual who otherwise
indicates to the employer or other covered entity a specific desire to be
considered for employment. An individual who simply appears to make
an informal inquiry or who files an unsolicited resume upon which no
employment action is taken is not an applicant.


(2) An employer or other covered entity shall either retain the original
documents used to identify applicants, or keep statistical summaries of
the collected information.


(3) Applicant records shall be preserved for the time period set forth
in Section 7286.9(c) (1) and (2).


(c) Preservation of Records. Any personnel or other employment re-
cords made or kept by any employer or other covered entity dealing with
any employment practice and affecting any employment benefit of any
applicant or employee (including all applications, personnel, member-
ship or employment referral records or files) shall be preserved by the
employer or other covered entity for a period of two years from the date
of the making of the record or the date of the personnel action involved,
whichever occurs later. However, the State Personnel Board shall main-
tain such records and files for a period of one year.


(1) California Employment Information Report. Every employer sub-
ject to subsection (a) above shall preserve for a period of two years from


the date of preparation of the CEIR such records as were necessary for
completion of the CEIR.


(2) Applicant Identification Records. Every employer subject to sub-
section (b) above shall preserve applicant identification information for
a period of two years from the date it was received.


(3) Separate Records on Sex, Race, and National Origin. Records as
to the sex, race, or national origin of any individual accepted for employ-
ment shall be kept separately from the employee’s main personnel file or
other records available to those responsible for personnel decisions. For
example, such records could be kept as part of an automatic data process-
ing system in the payroll department.


(4) After Filing of Complaint. Upon notice of or knowledge that a
complaint has been filed against it under the Act, any respondent, includ-
ing the State Personnel Board, shall maintain and preserve any and all
relevant records and files until such complaint is fully and finally dis-
posed of and all appeals from related proceedings have concluded.


(A) For purposes of this subsection, “related proceedings” shall in-
clude any action brought in Superior Court pursuant to Section 1422.2
of the Labor Code (Section 12965 of the Government Code).


(B) The term “records and files relevant to the complaint” shall in-
clude, but is not limited to, personnel or employment records relating to
the complaining party and to all other employees holding similar posi-
tions to that held or sought by the complainant at the facility or other rele-
vant subdivision where the discriminatory practice allegedly occurred.
The term also includes applications, forms or test papers completed by
the complainant and by all other candidates for the same position at that
facility or other relevant subdivision where the employment practice oc-
curred. All relevant records made or kept pursuant to subsections (a) and
(b) above shall also be preserved.


(C) The term “fully and finally disposed of and all appeals from related
proceedings have concluded” refers to the expiration of the statutory pe-
riod within which a complainant or respondent may bring an action in Su-
perior Court, or an agreement has been reached by the parties whereby
no further judicial review is available to any of the parties, or a final order
has been entered by the Commission or a body of judicial review for
which the time for filing a notice of appeal has expired.


(d) Posting of Act. Every employer or other covered entity shall post
in a conspicuous place or places on its premises a notice to be prepared
and distributed by the Department which sets forth excerpts of the Act
and such relevant information which the Department deems necessary to
explain the Act. Such employers employing significant numbers, no less
than 10% of their work force, of non–English–speaking persons (e.g.,
Chinese or Spanish speaking) at any facility or establishment must also
post in the appropriate foreign language at each such facility or establish-
ment. Such notices may be obtained from the Department.
NOTE: Authority cited: Section 1418(a), Labor Code. (Section 12935(a), Govern-
ment Code.) Reference: Sections 1420, 1420.4, Labor Code. (Sections 12940,
12946, Government Code.)


HISTORY
1. Repealer and new section filed 6–20–80 as an emergency; effective upon filing.


Certificate of Compliance included (Register 80, No. 25).


Subchapter 2. Particular Employment
Practices


§ 7287.1. Statement of Purpose.
Certain employment practices have the effect, either directly or indi-


rectly, of discriminating against individuals on a basis enumerated in the
Act. Such practices are discussed in this subchapter and the provisions
are applicable to all discriminatory actions as more specifically discussed
in the following subchapters.
NOTE: Authority cited: Section 1418(a), Labor Code. (Section 12935(a), Govern-
ment Code.) Reference: Sections 1411, 1412, 1420, 1420.1, 1420.15, Labor Code.
(Sections 12920, 12921, 12940, 12941, 12942, Government Code.)
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HISTORY
1. Repealer and new section filed 6–20–80 as an emergency; effective upon filing.


Certificate of Compliance included (Register 80, No. 25).


§ 7287.2. Definitions.
(a) “Recruitment.” The practice of any employer or other covered enti-


ty that has the purpose or effect of informing any individual about an em-
ployment opportunity, or assisting an individual to apply for employ-
ment, an activity leading to employment, membership in a labor
organization, acceptance in an apprenticeship training program, or refer-
ral by an employment agency.


(b) “Date of Determination to Hire.” The time at which an employer
or other covered entity has made an offer of employment to the individu-
al.


(c) “Pre–employment Inquiry.” Any oral or written request made by
an employer or other covered entity for information concerning the quali-
fications of an applicant for employment or for entry into an activity lead-
ing to employment.


(d) “Application.” Except for recordkeeping purposes, any writing or
other device used by an employer or other covered entity to make a pre–
employment inquiry or submitted to an employer or other covered entity
for the purpose of seeking consideration for employment.


(e) “Placement.” Any status, category, rank, level, location, depart-
ment, division, program, duty or group of duties, or any other similar
classification or position for which an employee can be selected or to
which an employee can be assigned by any employment practice. Em-
ployment practices that can determine placement in this way include, but
are not limited to: hiring, discharge, promotion, transfer, callback, or oth-
er change of classification or position; inclusion in membership in any
group or organization; any referral assignment to any place, unit, divi-
sion, status or type of work.
NOTE: Authority cited: Section 1418(a), Labor Code. (Section 12935(a), Govern-
ment Code.) Reference: Sections 1411, 1412, 1420, 1420.1, 1420.15, Labor Code.
(Sections 12920, 12921, 12940, 12942, Government Code.)


HISTORY
1. Repealer and new section filed 6–20–80 as an emergency; effective upon filing.


Certificate of Compliance included (Register 80, No. 25).


§ 7287.3. Pre–Employment Practices.
(a) Recruitment.
(1) Duty Not to Discriminate. Any employer or other covered entity


engaged in recruitment activity shall recruit in a non–discriminatory
manner. However, nothing in these regulations shall preclude affirma-
tive efforts to utilize recruitment practices to attract minorities, individu-
als of one sex or the other, individuals with disabilities, individuals over
40 years of age, and any other individual covered by the Act.


(2) Prohibited Recruitment Practices. An employer or other covered
entity shall not, unless pursuant to a permissible defense, engage in any
recruitment activity which:


(A) Restricts, excludes, or classifies individuals on a basis enumerated
in the Act;


(B) Expresses a preference for individuals on a basis enumerated in the
Act; or


(C) Communicates or uses advertising methods to communicate the
availability of employment benefits in a manner intended to discriminate
on a basis enumerated in the Act.


(b) Pre–Employment Inquiries.
(1) Limited Permissible Inquiries. An employer or other covered enti-


ty may make any pre–employment inquiries which do not discriminate
on a basis enumerated in the Act. Inquiries which directly or indirectly
identify an individual on a basis enumerated in the Act are unlawful un-
less pursuant to a permissible defense. Except as provided in the Ameri-
cans with Disabilities Act of 1990 (Public Law 101–336) (42 U.S.C.A.
§12101 et seq.) and the regulations adopted pursuant thereto, nothing in
Government Code section 12940, subdivision (d), or in this subdivision,
shall prohibit any employer from making, in connection with prospective
employment, an inquiry as to, or a request for information regarding, the
physical fitness, medical condition, physical condition, or medical histo-


ry of applicants if that inquiry or request for information is directly re-
lated and pertinent to the position the applicant is applying for or directly
related to a determination of whether the applicant would endanger his
or her health or safety or the health or safety of others.


(2) Applicant Flow and Other Statistical Recordkeeping. Notwith-
standing any prohibition in these regulations on pre–employment inqui-
ries, it is not unlawful for an employer or other covered entity to collect
applicant–flow and other recordkeeping data for statistical purposes as
provided in Section 7287.0(b) of these regulations or in other provisions
of state and federal law.


(c) Applications.
(1) Application Forms. When employers or other covered entities pro-


vide, accept, and consider application forms in the normal course of busi-
ness, in so doing they shall not discriminate on a basis enumerated in the
Act.


(2) Photographs. Photographs shall not be required as part of an appli-
cation unless pursuant to a permissible defense.


(3) Separation or Coding. Application forms shall not be separated or
coded or otherwise treated so as to identify individuals on a basis enumer-
ated in the Act unless pursuant to a permissible defense or for record-
keeping or statistical purposes.


(d) Interviews. Personal interviews shall be free of discrimination.
Notwithstanding any internal safeguards taken to secure a discrimina-
tion–free atmosphere in interviews, the entire interview process is sub-
ject to review for adverse impact on individuals on a basis enumerated
in the Act.
NOTE: Authority cited: Section 12935(a), Government Code. Reference: Sections
12920, 12921, 12940, 12941 and 12942, Government Code.


HISTORY
1. Repealer and new section filed 6–20–80 as an emergency; effective upon filing.


Certificate of Compliance included (Register 80, No. 25).
2. Change without regulatory effect amending subsections (a)(1), (b)(1) and NOTE


filed 7–17–95 pursuant to section 100, title 1, California Code of Regulations
(Register 95, No. 29).


3. Editorial correction of subsection (a)(1) (Register 95, No. 38).


§ 7287.4. Employee Selection.
(a) Selection and Testing. Any policy or practice of an employer or


other covered entity which has an adverse impact on employment oppor-
tunities of individuals on a basis enumerated in the Act is unlawful unless
the policy or practice is job–related, as defined in Section 7287.4(e). The
Commission herein adopts the Uniform Guidelines on Employee Selec-
tion Procedures promulgated by various federal agencies, including the
EEOC and Department of Labor. [29 CFR 1607 (1978)].


(b) Placement. Placements that are less desirable in terms of location,
hours or other working conditions are unlawful where such assignments
segregate, or otherwise discriminate against individuals on a basis enu-
merated in the Act, unless otherwise pursuant to a permissible defense to
employment discrimination. An assignment labeled or otherwise
deemed to be “protective” of a category of persons on a basis enumerated
in the Act is unlawful unless pursuant to a permissible defense. (See also
Section 7291.2(d)(2) regarding permissible transfers on account of preg-
nancy by employees not covered under Title VII of the federal Civil
Rights Act of 1964.)


(c) Promotion and Transfer. An employer or other covered entity shall
not restrict information on promotion and transfer opportunities to cer-
tain employees or classes of employees when the restriction has the effect
of discriminating on a basis enumerated in the Act.


(1) Requests for Transfer or Promotion. An employer or other covered
entity who considers bids or other requests for promotion or transfer shall
do so in a manner that does not discriminate against individuals on a basis
enumerated in the Act, unless pursuant to a permissible defense.


(2) Training. Where training which may make an employee eligible
for promotion and/or transfer is made available, it shall be made available
in a manner which does not discriminate against individuals on a basis
enumerated in the Act.


(3) No–Transfer Policies. Where an employment practice has oper-
ated in the past to segregate employees on a basis enumerated in the Act,
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a no–transfer policy or other practice that has the effect of maintaining
a continued segregated pattern is unlawful.


(d) Specific Practices.
(1) Criminal Records. Except as otherwise provided by law (e.g., 12


U.S.C. 1829; Labor Code Section 432.7), it is unlawful for an employer
or other covered entity to inquire or seek information regarding any
applicant concerning:


(A) Any arrest or detention which did not result in conviction;
(B) Any conviction for which the record has been judicially ordered


sealed, expunged, or statutorily eradicated (e.g., juvenile offense records
sealed pursuant to Welfare and Institutions Code Section 389 and Penal
Code Sections 851.7 or 1203.45); any misdemeanor conviction for
which probation has been successfully completed or otherwise dis-
charged and the case has been judicially dismissed pursuant to Penal
Code Section 1203.4; or


(C) Any arrest for which a pretrial diversion program has been suc-
cessfully completed pursuant to Penal Code Sections 1000.5 and 1001.5.


(2) Height Standards. Height standards which discriminate on a basis
enumerated in the Act shall not be used by an employer or other covered
entity to deny an individual an employment benefit unless pursuant to a
permissible defense.


(3) Weight Standards. Weight standards which discriminate on a basis
enumerated in the Act shall not be used by an employer or other covered
entity to deny an individual an employment benefit unless pursuant to a
permissible defense.


(e) Permissible Selection Devices. A testing device or other means of
selection which is facially neutral, but which has an adverse impact (as
described in the Uniform Guidelines on Employee Selection Procedures
(29 CFR 1607 (1978)) upon persons on a basis enumerated in the Act, is
permissible only upon a showing that the selection practice is sufficiently
related to an essential function of the job in question to warrant its use.
(See Section 7287.4(a).)
NOTE: Authority cited: Section 12935(a), Government Code. Reference: Sections
12920, 12921, 12940 and 12941, Government Code.


HISTORY
1. Repealer and new section filed 6–20–80 as an emergency; effective upon filing.


Certificate of Compliance included (Register 80, No. 25).


2. Editorial correction of subsection (e) filed 4–23–82; designated effective
6–1–82 (Register 82. No. 17).


§ 7287.5. Compensation. (Reserved.)


§ 7287.6. Terms, Conditions and Privileges of
Employment.


(a) Fringe Benefits. (Reserved.)
(b) Harassment.
(1) Harassment includes but is not limited to:
(A) Verbal harassment, e.g., epithets, derogatory comments or slurs on


a basis enumerated in the Act;
(B) Physical harassment, e.g., assault, impeding or blocking move-


ment, or any physical interference with normal work or movement, when
directed at an individual on a basis enumerated in the Act;


(C) Visual forms of harassment, e.g., derogatory posters, cartoons, or
drawings on a basis enumerated in the Act; or


(D) Sexual favors, e.g., unwanted sexual advances which condition an
employment benefit upon an exchange of sexual favors. [See also Sec-
tion 7291.1 (f) (l).]


(E) In applying this subsection, the rights of free speech and associ-
ation shall be accommodated consistently with the intent of this subsec-
tion.


(2) Harassment of an applicant or employee by an employer or other
covered entity, its agents or supervisors is unlawful.


(3) Harassment of an applicant or employee by an employee other than
those listed in subsection (b)(2) above is unlawful if the employer or oth-
er covered entity, its agents or supervisors knows of such conduct and
fails to take immediate and appropriate corrective action. Proof of such
knowledge may be direct or circumstantial. If the employer or other cov-
ered entity, its agents or supervisors did not know but should have known


of the harassment, knowledge shall be imputed unless the employer or
other covered entity can establish that it took reasonable steps to prevent
harassment from occurring. Such steps may include affirmatively raising
the subject of harassment, expressing strong disapproval, developing ap-
propriate sanctions, informing employees of their right to raise and how
to raise the issue of harassment under California law, and developing
methods to sensitize all concerned.


(4) An employee who has been harassed on the job by a co–employee
should inform the employer or other covered entity of the aggrievement;
however, an employee’s failure to give such notice is not an affirmative
defense.


(c) Physical Appearance, Grooming, and Dress Standards. It is lawful
for an employer or other covered entity to impose upon an employee
physical appearance, grooming, or dress standards. However, if such a
standard discriminates on a basis enumerated in the Act and if it also sig-
nificantly burdens the individual in his or her employment, it is unlawful.


(d) Reasonable Discipline. Nothing in these regulations may be con-
strued as limiting an employer’s or other covered entity’s right to take
reasonable disciplinary measures which do not discriminate on a basis
enumerated in the Act.


(e) Seniority. (Reserved.)
NOTE: Authority: Section 1418(a), Labor Code. (Section 12935(a), Government
Code.) Reference: Sections 1411, 1412, 1420, 1420.1, 1420.15, Labor Code. (Sec-
tions 12920, 12921, 12940, 12941, 12942, Government Code.)


HISTORY
1. Repealer and new section filed 6–20–80 as an emergency; effective upon filing.


Certificate of Compliance included (Register 80, No. 25).


§ 7287.7. Aiding and Abetting.
(a) Prohibited Practices.
(1) It is unlawful to assist any person or individual in doing any act


known to constitute unlawful employment discrimination.
(2) It is unlawful to solicit or encourage any person or individual to


violate the Act, whether or not the Act is in fact violated.
(3) It is unlawful to coerce any person or individual to commit unlaw-


ful employment discrimination with offers of cash, other consideration,
or an employment benefit, or to impose or threaten to impose any penalty,
including denial of an employment benefit.


(4) It is unlawful to conceal or destroy evidence relevant to investiga-
tions initiated by the Commission or the Department or their staffs.


(5) It is unlawful to advertise for employment on a basis prohibited in
the Act.


(b) Permissible Practices.
(1) It shall not be unlawful, without more, to have been present during


the commission of acts amounting to unlawful discrimination or to fail
to prevent or report such acts unless it is the normal business duty of the
person or individual to prevent or report such acts.


(2) It shall not be unlawful to maintain good faith lawful defenses or
privileges to charges of discrimination.
NOTE: Authority cited: Section 1418(a), Labor Code. (Section 12935(a), Govern-
ment Code.) Reference: Sections 1411, 1412, 1420, 1420.1, 1420.15, Labor Code.
(Sections 12920, 12921, 12940, 12941, 12942, Government Code.)


§ 7287.8. Retaliation.
(a) Retaliation Generally. It is unlawful for an employer or other cov-


ered entity to demote, suspend, reduce, fail to hire or consider for hire,
fail to give equal consideration in making employment decisions, fail to
treat impartially in the context of any recommendations for subsequent
employment which the employer or other covered entity may make, ad-
versely affect working conditions or otherwise deny any employment
benefit to an individual because that individual has opposed practices
prohibited by the Act or has filed a complaint, testified, assisted or partic-
ipated in any manner in an investigation, proceeding, or hearing con-
ducted by the Commission or Department or their staffs.


(1) Opposition to practices prohibited by the Act includes, but is not
limited to:


(A) Seeking the advice of the Department or Commission, whether or
not a complaint is filed, and if a complaint is filed, whether or not the
complaint is ultimately sustained;
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§ 11017.1. Consideration of Criminal History in Employment Decisions.


(a) Except in the circumstances addressed in subdivisions (a)(1) - (4) below, employers and
other covered entities (“employers” for purposes of this section) are prohibited from inquiring
into, considering, distributing, or disseminating information related to the criminal history of an
applicant until after the employer has made a conditional offer of employment to the applicant.
Employers are prohibited from inquiring about criminal history on employment applications or
from seeking such information through other means, such as a background check or internet
searches directed at discovering criminal history, until after a conditional employment offer has
been made to the applicant. Employers who violate the prohibition on inquiring into criminal
history information prior to making a conditional offer of employment may not, after extending
a conditional offer of employment, use an employee's pre-conditional offer failure to disclose
criminal history information as a factor in subsequent employment decisions, including denial of
the position conditionally offered. The prohibition against inquiring about or using any criminal
history before a conditional offer of employment has been made does not apply in the following
circumstances (though use of such criminal history, either during the application process or during
employment, is still subject to the requirements in subdivisions (c) and (e) - (i) of this regulation):


(1) If the position is one for which a state or local agency is otherwise required by law to
conduct a conviction history background check;


(2) If the position is with a criminal justice agency, as defined in Section 13101 of the Penal
Code;


(3) If the position is as a Farm Labor Contractor, as described in Section 1685 of the Labor
Code; or
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(4) If the position is one that an employer or an employer's agent is required by any state,
federal, or local law to conduct criminal background checks for employment purposes or to
restrict employment based on criminal history. Federal law, for purposes of this provision,
includes rules or regulations promulgated by a self-regulatory organization as defined in
Section 3(a)(26) of the Security Exchange Act of 1934, 15 U.S.C. § 78c(a)(26).


(b) A labor contractor, union hiring hall, and client employer are governed in the same way by
section 11017.1 of these regulations as are other employers.


(1) A labor contractor or union hiring hall may not decline to admit a worker to a pool or
availability list, discontinue a worker's inclusion in a pool or availability list, or decline to refer
a worker to a position with a client employer, because of the worker's criminal history unless
the labor contractor or union hiring hall has complied with the procedures and requirements
outlined in section 11017.1 of these regulations. To the extent labor contractors or union
hiring halls place applicants into a pool of workers from which individuals may be assigned
to a variety of positions, the labor contractors or union hiring halls must still comply with
the requirements of section 11017.1, including the individualized assessment of whether any
conviction history being considered has a direct and adverse relationship with the specific
duties of the jobs for which the applicant may be assigned from the pool or hall.


(2) If a labor contractor or union hiring hall re-conducts inquiries into criminal history
to maintain the eligibility of workers admitted to a pool or availability list, then it must
comply with the procedures and requirements outlined in section 11017.1 of these regulations.
When re-conducting an inquiry, labor contractors or union hiring halls cannot satisfy the
requirements of subdivision (c) if they disqualify a worker from retention in a pool based on
conviction history that was already considered and deemed not disqualifying for entry into
the pool in the first place unless the decision is based on new material developments such
as changes to job duties, legal requirements, or experience or data regarding the particular
convictions involved.


(3) A client employer may inquire into or consider the conviction history of a worker
supplied by a labor contractor or union hiring hall only after extending a conditional offer of
employment to the worker and when following the procedures described in subdivisions (a)
through (d), unless the specific position is exempted pursuant to subdivisions (a)(1)- (4). A
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client employer violates this section by instructing labor contractors or union hiring halls to
refer only workers without conviction records, unless exempted by subdivisions (a)(1) - (4).


(4) For purposes of section 11017.1 of these regulations only:


(A) “Applicant” includes, in addition to the individuals within the scope of the general
definition in section 11008(a) of these regulations, individuals who have been conditionally
offered employment, even if they have commenced employment during the period of time the
employer undertakes a post-conditional offer review and consideration of criminal history.
An employer cannot evade the requirements of Government Code section 12952 or this
regulation by having an individual lose their status as an “applicant” by working before
undertaking a post-conditional offer review of the individual's criminal history.


(B) “Employer” includes a labor contractor and a client employer.


(C) “Client employer” means a business entity, regardless of its form, that selects workers
from a pool or availability list, or obtains or is provided workers to perform labor within its
usual course of business from a labor contractor.


(D) “Labor contractor” means an individual or entity, either with or without a contract, which
supplies a client employer with, or maintains a pool or availability list of, workers to perform
labor within the client employer's usual course of business. This definition is not intended to
include Farm Labor Contractors.


(E) “Hiring hall” means an agency or office operated by a union, by an employer and union,
or by a state or local employment service, to provide and place employees for specific jobs.


(F) “Pool or availability list” means applicants or employees admitted into entry in the hiring
hall or other hiring pool utilized by one or more employers and/or provided by a labor
contractor for use by prospective employers.


(c) Consideration of Criminal History after a Conditional Offer of Employment Has Been
Made. Employers in California are prohibited from inquiring into, considering, distributing,
or disseminating information regarding the following types of criminal history both after a
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conditional offer has been made and in any other subsequent employment decisions such as
decisions regarding promotion, training, discipline, lay-off, and termination:


(1) An arrest or detention that did not result in conviction (Labor Code section 432.7 (see
limited exceptions in subdivisions (a)(1) for an arrest for which the employee or applicant is
out on bail or on his or her own recognizance pending trial and (f)(1) for specified positions
at health facilities); Government Code section 12952 (for hiring decisions));


(2) Referral to or participation in a pretrial or post-trial diversion program (Labor Code section
432.7 and Government Code section 12952);


(A) While employers are prohibited from considering referral to or participation in a pretrial
or post-trial diversion program, it is permissible to consider these programs as evidence of
rehabilitation or mitigating circumstances after a conditional offer has been made if offered
by the applicant as evidence of rehabilitation or mitigating circumstances.


(B) While employers are prohibited from considering referral to or participation in a pretrial
or post-trial diversion program, until a pretrial or post-trial diversion program is completed
and the underlying pending charges or conviction dismissed, sealed, or eradicated, employers
may still consider the conviction or pending charges themselves after a conditional offer is
made.


(3) A conviction that has been judicially dismissed or ordered sealed, expunged or statutorily
eradicated pursuant to law (e.g., juvenile offense records sealed pursuant to Welfare and
Institutions Code section 389 and Penal Code sections 851.7 or 1203.45) or any conviction for
which the person has received a full pardon or has been issued a certificate of rehabilitation
(Id.);


(4) An arrest, detention, processing, diversion, supervision, adjudication, or court disposition
that occurred while a person was subject to the process and jurisdiction of juvenile court law
(Labor Code section 432.7); and


(5) A non-felony conviction for possession of marijuana that is two or more years old (Labor
Code section 432.8).
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(6) In addition to the limitations provided in subdivisions (c)(1)-(5), employers that obtain
investigative consumer reports such as background checks are also subject to the requirements
of the Fair Credit Reporting Act (15 U.S.C. § 1681 et seq.) and the California Investigative
Consumer Reporting Agencies Act (Civil Code section 1786 et seq.).


(7) Employers may also be subject to local laws or city ordinances that provide additional
limitations.


(d) Requirements if an Employer Intends to Deny an Applicant the Employment Conditionally
Offered Because of the Applicant's Conviction History.


(1) If an employer intends to deny an applicant the employment position they were
conditionally offered based solely or in part on the applicant's conviction history, the employer
must first make an individualized assessment of whether the applicant's conviction history
has a direct and adverse relationship with the specific duties of the job that justify denying
the applicant the position. The standard for determining what constitutes a direct and adverse
relationship that justifies denying the applicant the position is the same standard described
in subdivision (g) of this section that is used to determine whether the criminal conviction
history is job-related and consistent with business necessity. The individualized assessment
needs to include, at a minimum, consideration of the following factors:


(A) The nature and gravity of the offense or conduct;


(B) The time that has passed since the offense or conduct and/or completion of the sentence;
and


(C) The nature of the job held or sought.


(2) If, after conducting an individualized assessment, the employer makes a preliminary
decision that the applicant's conviction history disqualifies the applicant from the employment
conditionally offered, the employer shall notify the applicant of the preliminary decision in
writing. The written notice to the applicant may, but is not required to, justify or explain
the employer's reasoning for making the decision. However, the notice to the applicant must
include all of the following:
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(A) Notice of the disqualifying conviction or convictions that are the basis for the preliminary
decision to rescind the offer;


(B) A copy of the conviction history report utilized or relied on by the employer, if any (such
reports include, but are not limited to: consumer reports, credit reports, public records, results
of internet searches, news articles, or any other writing containing information related to the
conviction history that was utilized or relied upon by the employer); and


(C) An explanation of the applicant's right to respond to the notice before the preliminary
decision rescinding the offer of employment becomes final and the deadline by which to
respond (which can be no less than five business days from the date of receipt of the
notice). If notice is transmitted through a format that does not provide a confirmation of
receipt, such as a written notice mailed by an employer without tracking delivery enabled,
the notice shall be deemed received five calendar days after the mailing is deposited for
delivery for California addresses, ten calendar days after the mailing for addresses outside
of California, and twenty calendar days after mailing for addresses outside of the United
States. The explanation shall inform the applicant that the response may include submission
of evidence challenging the accuracy of the conviction history report that is the basis for
rescinding the offer, evidence of rehabilitation or mitigating circumstances, or both. The types
of evidence that may demonstrate rehabilitation or mitigating circumstances may include,
but are not limited to: the length and consistency of employment history before and after the
offense or conduct; the facts or circumstances surrounding the offense or conduct; whether the
individual is bonded under a federal, state, or local bonding program; successful completion,
or compliance with the terms and conditions, of probation or parole; and rehabilitation efforts
such as education or training. If, within five business days of receipt of the notice (or any later
deadline set by the employer), the applicant notifies the employer in writing that the applicant
disputes the accuracy of the conviction history being relied upon and that the applicant is
taking specific steps to obtain evidence supporting the applicant's assertion, then the applicant
shall be permitted no less than five additional business days to respond to the notice before
the employer's decision to rescind the employment offer becomes final.


(3) The employer shall consider any information submitted by the applicant before making
a final decision regarding whether to rescind the conditional offer of employment. If the
employer makes a final decision to rescind the conditional offer and deny an application based
solely or in part on the applicant's conviction history, the employer shall notify the applicant
in a writing that includes the following:
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(A) The final denial or disqualification decision reached. The employer may also include, but
is not required to include, the justification or an explanation of the employer's reasoning for
reaching the decision that it did;


(B) Any procedure the employer has for the applicant to challenge the decision or request
reconsideration; and


(C) The right to contest the decision by filing a complaint with the Department of Fair
Employment and Housing.


(e) Disparate Treatment. The Act also prohibits employers from treating applicants or employees
differently in the course of considering criminal conviction history, or any evidence of
rehabilitation or mitigating circumstances, if the disparate treatment is substantially motivated by
a basis enumerated in the Act.


(f) Consideration of Other Criminal Convictions and the Potential Adverse Impact. In addition to
the types of criminal history addressed in subdivision (c) that employers are explicitly prohibited
from inquiring about or considering unless an exception applies, consideration of other forms of
criminal convictions, not enumerated above, may have an adverse impact on individuals on a basis
protected by the Act, including, but not limited to, gender, race, and national origin. An applicant or
employee bears the burden of demonstrating that the policy of considering criminal convictions has
an adverse impact on a basis enumerated in the Act. For purposes of such a determination, adverse
impact is defined at Sections 11017 and 11010 and the Uniform Guidelines on Employee Selection
and Procedures (29 C.F.R. 1607 (1978)) incorporated by reference in Section 11017(a) and (e).
The applicant(s) or employee(s) bears the burden of proving an adverse impact. An adverse impact
may be established through the use of conviction statistics or by offering any other evidence that
establishes an adverse impact. State- or national-level statistics showing substantial disparities in
the conviction records of one or more categories enumerated in the Act are presumptively sufficient
to establish an adverse impact. This presumption may be rebutted by a showing that there is a
reason to expect a markedly different result after accounting for any particularized circumstances
such as the geographic area encompassed by the applicant or employee pool, the particular types
of convictions being considered, or the particular job at issue.


(g) Establishing “Job-Related and Consistent with Business Necessity.”







§ 11017.1. Consideration of Criminal History in Employment..., 2 CA ADC § 11017.1


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


(1) If the policy or practice of considering criminal convictions creates an adverse impact on
applicants or employees on a basis enumerated in the Act, the burden shifts to the employer to
establish that the policy is nonetheless justifiable because it is job-related and consistent with
business necessity. The criminal conviction consideration policy or practice needs to bear
a demonstrable relationship to successful performance on the job and in the workplace and
measure the person's fitness for the specific position(s), not merely to evaluate the person in
the abstract. In order to establish job-relatedness and business necessity, any employer must
demonstrate that the policy or practice is appropriately tailored, taking into account at least
the following factors:


(A) The nature and gravity of the offense or conduct;


(B) The time that has passed since the offense or conduct and/or completion of the sentence;
and


(C) The nature of the job held or sought.


(2) Demonstrating that a policy or practice of considering conviction history in employment
decisions is appropriately tailored to the job for which it is used as an evaluation factor
requires that an employer demonstrate the applicant's conviction history has a direct and
adverse relationship with the specific duties of the job that justify denying the applicant
the position. Bright-line conviction disqualification or consideration policies or practices
that include conviction-related information that is seven or more years old are subject to
a rebuttable presumption that they are not sufficiently tailored to meet the job-related and
consistent with business necessity affirmative defense (except if justified by subdivision
(h) below). An individualized assessment must involve notice to the adversely impacted
employee (before any adverse action is taken) that they have been screened out because of
a criminal conviction; a reasonable opportunity for the individuals to demonstrate that the
exclusion should not be applied due to their particular circumstances; and consideration by the
employer as to whether the additional information provided by the individuals or otherwise
obtained by the employer warrants an exception to the exclusion and shows that the policy
as applied to the employee is not job related and consistent with business necessity.


(3) Before an employer may take an adverse action such as discharging, laying off,
or declining to promote an adversely impacted individual based on conviction history
obtained by a source other than the applicant or employee (e.g. through a credit report
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or internally generated research), the employer must give the impacted individual notice
of the disqualifying conviction and a reasonable opportunity to present evidence that the
information is factually inaccurate. If the applicant or employee establishes that the record is
factually inaccurate, then that record cannot be considered in the employment decision.


(h) Compliance with Federal or State Laws, Regulations, or Licensing Requirements Permitting or
Requiring Consideration of Criminal History. In some instances, employers are subject to federal
or state laws or regulations that prohibit individuals with certain criminal records from holding
particular positions or occupations or mandate a screening process employers are required or
permitted to utilize before employing individuals in such positions or occupations (e.g., 21 U.S.C.
§ 830(e)(1)(G); Labor Code sections 432.7). Examples include, but are not limited to, government
agencies employing individuals as peace officers, employers employing individuals at health
facilities where they will have regular access to patients, and employers employing individuals at
health facilities or pharmacies where they will have access to medication or controlled substances.
Some federal and state laws and regulations make criminal history a determining factor in
eligibility for occupational licenses (e.g., 49 U.S.C. § 31310). Compliance with federal or state
laws or regulations that mandate particular criminal history screening processes, or requiring that
an employee or applicant possess or obtain any required occupational licenses constitute rebuttable
defenses to an adverse impact claim under the Act.


(i) Less Discriminatory Alternatives. If an employer demonstrates that its policy or practice of
considering conviction history is job-related and consistent with business necessity, adversely
impacted employees or applicants may still prevail under the Act if they can demonstrate that there
is a less discriminatory policy or practice that serves the employer's goals as effectively as the
challenged policy or practice, such as a more narrowly targeted list of convictions or another form
of inquiry that evaluates job qualification or risk as accurately without significantly increasing the
cost or burden on the employer.


Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921,
12940 and 12952, Government Code.


HISTORY


1. New section filed 3-27-2017; operative 7-1-2017 (Register 2017, No. 13).


2. Amendment of section and Note filed 7-6-2020; operative 10-1-2020 (Register 2020, No. 28).
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Barclays Official California Code of Regulations Currentness
Title 22. Social Security


Division 5. Licensing and Certification of Health Facilities, Home Health Agencies,
Clinics, and Referral Agencies


Chapter 2. Acute Psychiatric Hospital
Article 1. Definitions (Refs & Annos)


22 CCR § 71053


§ 71053. Personnel.


(a) Unless otherwise specified in this chapter, the following definitions shall apply to health care
personnel:


(1) Administrator. Administrator means the individual who is appointed by the governing
body to act in its behalf in the overall management of the hospital.


(2) Art Therapist. Art therapist means a person who has a master's degree in art therapy
or in art with emphasis in art therapy, including an approved clinical internship from an
accredited college or university; or a person who is registered or eligible for registration with
the American Art Therapy Association.


(3) Consultant. Consultant means a person who is professionally qualified to provide expert
information on a particular subject.


(4) Dance Therapist. Dance therapist means a person who is registered or eligible for
registration as a dance therapist registered by the American Dance Therapy Association.


(5) Dietitian. Dietitian means a registered dietitian who meets the qualifications specified in
section 2585 of the Business and Professions Code.


(6) Licensed Vocational Nurse. Licensed vocational nurse means a person who is licensed as
a licensed vocational nurse by the Board of Vocational Nursing and Psychiatric Technicians.
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(7) Mental Health Worker. Mental health worker means an unlicensed person who through
experience, in-service training or formal education is qualified to participate in the care of
the psychiatric patient.


(8) Music Therapist. Music therapist means a person who is registered or eligible for
registration as a registered music therapist by the National Association for Music Therapy.


(9) Occupational Therapist. Occupational therapist means a person who is licensed as an
occupational therapist by the California Board of Occupational Therapy.


(10) Occupational Therapy Assistant. Occupational therapy assistant means a person who
is licensed as an occupational therapy assistant by the California Board of Occupational
Therapy.


(11) Pharmacist. Pharmacist means a person who is licensed as a pharmacist by the California
State Board of Pharmacy.


(12) Physician. Physician means a person licensed as a physician and surgeon by the Medical
Board of California or by the Osteopathic Medical Board of California.


(13) Psychologist. Psychologist means a person who is licensed as a psychologist by the
Board of Psychology.


(14) Psychiatrist. Psychiatrist means a person who is licensed as a physician and surgeon by
the Medical Board of California or the Osteopathic Medical Board of California and who has
specialized training and/or experience in psychiatry.


(15) Psychiatric Technician. Psychiatric technician means a person licensed as a psychiatric
technician by the Board of Vocational Nursing and Psychiatric Technicians.


(16) Recreation Therapist. Recreation therapist means a person who is certified or eligible
for certification as a registered recreator with specialization in therapeutic recreation by the
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California Board of Park and Recreation personnel or the National Therapeutic Recreation
Society.


(17) Registered Nurse. Registered nurse means a person who is licensed by the Board of
Registered Nursing.


(18) Registered Health Information Administrator. Registered health information
administrator means a person who is registered or eligible for registration as a health
information administrator by the American Health Information Management Association.


(19) Registered Health Information Technician. Registered health information technician
means a person who is registered as a health information technician by the American Health
Information Management Association.


(20) Social Worker. Social worker means a person who is licensed as a licensed clinical social
worker by the Board of Behavioral Sciences.


Note: Authority cited: Sections 1275 and 131200, Health and Safety Code. Reference: Sections
1276, 1316.5, 131050, 131051 and 131052, Health and Safety Code.


HISTORY


1. Change without regulatory effect amending subsection (a)(13) and adding new Note filed
6-16-2000 pursuant to section 100, title 1, California Code of Regulations (Register 2000, No. 24).


2. Amendment of subsection (a)(15) and Note filed 3-3-2010; operative 4-2-2010 (Register 2010,
No. 10).


3. Change without regulatory effect amending section and Note filed 3-12-2013 pursuant to section
100, title 1, California Code of Regulations (Register 2013, No. 11).
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§ 71215. Psychiatric Nursing Service Staff.


(a) The psychiatric nursing service shall be under the direction of a registered nurse who shall
meet at least the following qualifications:


(1) Master's degree in psychiatric nursing or related field with experience in administration; or


(2) Baccalaureate degree in nursing or related field with experience in psychiatric nursing
and two years of experience in nursing administration; or


(3) Four years of experience in nursing administration or supervision and with experience in
psychiatric nursing.


(b) The director of nurses shall not be designated to serve as charge nurse.


(c) Sufficient registered nursing personnel shall be provided to:


(1) Assist the director of nurses for evening and night services and when necessary for day
services.


(2) Give direct nursing care based on patient need.
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(3) Have a registered nurse on duty at all times.


(4) Plan, supervise and coordinate care given by licensed vocational nurses, psychiatric
technicians and other mental health workers.


(d) Each nursing unit shall have a registered nurse, licensed vocational nurse or psychiatric
technician on duty at all times.


(e) Licensed vocational nurses and psychiatric technicians may be utilized as needed to assist
registered nurses in ratios appropriate to patient needs.


(f) Mental health workers may be utilized as needed to assist with nursing procedures.


Note: Authority cited: Sections 1275 and 131200, Health and Safety Code. Reference: Sections
1276, 1316.5, 131050, 131051 and 131052, Health and Safety Code.


HISTORY


1. Change without regulatory effect amending subsections (c)(4)-(e) and adding new Note filed
3-12-2013 pursuant to section 100, title 1, California Code of Regulations (Register 2013, No. 11).


This database is current through 4/22/22 Register 2022, No. 16


22 CCR § 71215, 22 CA ADC § 71215
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123 Cal.App.3d 133, 176 Cal.Rptr. 287


ALMA W., A Minor, etc., Plaintiff and Appellant,
v.


OAKLAND UNIFIED SCHOOL DISTRICT, Defendant and Respondent.


Civ. No. 46462.
Court of Appeal, First District, Division 2, California.


Aug 28, 1981.


SUMMARY


A complaint for damages on behalf of an 11-year-old student who had allegedly been sexually
molested and raped by a school district custodian was filed through the student's mother, as
guardian ad litem, against the custodian, the school principal where the custodian was employed,
and the school district that was his employer. Following interposition of demurrers by the school
district and others, an amended complaint was filed against the school district that sought to
establish the district's liability under the doctrine of respondeat superior for the custodian's acts
of sexual molestation and rape. According to the complaint the sexual misconduct occurred on
the school's premises on a Friday afternoon behind closed doors in the custodian's office. Under
the statute in effect at the time of the alleged sexual misconduct and the prosecution of the action
against the district, a public entity is liable for injury proximately caused by an act of an employee
of the entity within the scope of his employment if, apart from the statute, the act would have
given rise to a cause of action against that employer (Gov. Code, § 815.2). The trial court sustained
the demurrer of the district to the complaint for failure to state a cause of action against the
district under the doctrine of respondeat superior, and judgment was entered in favor of the district.
(Superior Court of Alameda County, No. 503986-9, Hugh S. Koford, Judge.)


The Court of Appeal affirmed. It held that under the common law doctrine of respondeat superior
an employer is vicariously liable for the torts of employees committed in the scope of their
employment, and that to hold a government employer vicariously liable for the wrongful acts of
its employees, under Gov. Code, § 815.2, a showing is required that the employee acted within the
scope of his employment. It also *134  held that resolution of the scope of employment issue in
the action against the district was proper on appeal, since, considered in the light most favorable
to the student, the facts presented no ground on which the trial court might base a finding the
custodian acted in the scope of his employment, in that his sexual misconduct was neither required
nor an incident of his employment and was not a reasonably foreseeable consequence of the
educational enterprise. In this connection it held that, although the custodian's use of the janitor's
office arguably furnished a unique opportunity for his action, that mere fact did not impute liability
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to the school district, and that since the tort was personal in nature, the custodian's mere presence
at the place of employment in attendance to occupational duties prior or subsequent to the offense
would not give rise to a cause of action against an employer under the doctrine of respondeat
superior. It further held that for an employer to be vicariously liable for an employee's intentional
tort, the tort must bear some relation to the employee's duties, and that the custodian's act of rape
was an independent, self-serving pursuit wholly unrelated to his custodial duties. It additionally
held the “spread the risk” concept underlying the doctrine of respondeat superior does not mean
that attribution of liability to an employer is merely a legal artifice invoked to reach a deep pocket,
and that the rationale for vicarious liability does not justify allocating the risk of sexual assault
by a school employee to the community at large. (Opinion by Miller, J., with Taylor, P. J., and
Rouse, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Government Tort Liability § 4--Grounds for Relief--As Dependent on Liability of Employee--
Applicability of Common Law Respondeat Superior Rule.
An employer is vicariously liable for the torts of employees committed within the scope of their
employment, and the general rule of respondeat superior at common law for nongovernmental
employers is the same as that set forth in the Government Code for public employers. To hold
a governmental employer vicariously liable for the wrongful acts of its employees, Gov. Code,
§ 815.2, by its express terms requires a showing the employee acted within the scope of his
employment. *135


(2)
Government Tort Liability § 32--Actions--Appeal From Judgment Dismissing Action Based on
Wrongful Act of Employee--Resolution of Scope of Employment Issue.
In an action for damages against a school district under the doctrine of respondeat superior for
an alleged sexual molestation and rape of a student by a custodian employed by the district in
which the trial court sustained a demurrer to the complaint and dismissed the action, resolution of
the scope of employment issue was proper on appeal where, seen in the light most favorable to
appellant, the facts presented no ground on which the trial court might base a finding the custodian
acted within the scope of his employment. Although the scope of employment issue is properly
decided by the trier of facts where the facts of the case make it arguable whether the employee
has acted within the scope of his employment, where the facts would not support an inference the
employee acted within the scope of his employment and there is no dispute over the relevant facts,
the question becomes one of law.
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(3)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment and
Ratification--Determination of Scope of Employment Issue.
The determination as to whether an employee committed a tort during the course of his
employment turns on whether or not the act performed was either required or incident to his
duties, or the employee's conduct could be reasonably foreseen by the employer in any event. If
an employee's actions fall within the range of actions covered by either part of this two-prong
test, the employer will be liable for the wrong, even though the employee has acted maliciously
and intentionally. Acts of an employee that are strictly personal to himself and not acts of service
do not take him outside the scope of his employment where they are necessary to his comfort,
convenience, health, and welfare while at work. However, employers are not strictly liable for all
actions of their employees during working hours, and if an employee substantially deviates from
his duties for personal purposes, the employer is not vicariously liable for the employee's actions.


[See Cal.Jur.3d, Employer and Employee, §§ 100, 108; Am. Jur.2d, Master and Servant, § 426
et seq.]


(4a, 4b)
Government Tort Liability § 29--Actions--Demurrer and Dismissal in Action Against School
District for Employee's Tort--Sexual Assault on Student.
In an action for damages against a school *136  district under the doctrine of respondeat superior
for the alleged sexual molestation and rape of a student by a custodian employed by the district, the
trial court did not err in sustaining a demurrer to the complaint for failure to state a cause of action,
and in dismissing the action. The custodian's action was prompted by wholly personal motivation
and was clearly not required or incidental to his duties as a school custodian, and the action was
not a foreseeable consequence of the educational enterprise. The fact the offense occurred during
working hours did not make the custodian's duties incidental to his employment, and although his
use of the janitor's office arguably furnished a unique opportunity for his action, that fact alone
did not impute liability to the district. Construed most favorably for the plaintiff, the facts would
admit of no inference other than that in his rape of the student, the custodian stepped outside the
scope of his employment.


(5)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment and
Ratification--Vicarious Liability for Employee's Intentional Torts.
Although an employer can be vicariously liable for an agent's intentional torts, for there to be such
liability the employer's acts leading up to the tort must bear some relation to the employee's duties.
The fundamental issue is whether the wrongful act was committed in the course of a series of acts
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of the agent that were authorized by the principal. And where, for however brief a space of time,
the agent has ceased to serve his principal, he alone is responsible for his acts during the period
of such cessation.


(6)
Employer and Employee § 26--Liability to Third Persons--Scope of Employment and
Ratification--Foreseeability Test for Determining Employer's Vicarious Liability for Employee's
Conduct.
Foreseeability as a test for liability under the respondeat superior doctrine merely means that in the
context of the particular enterprise an employee's conduct is not so unusual or startling that it would
seem unfair to include the loss resulting from it among other costs of the employer's business. In
other words, where the question is one of vicarious liability, the inquiry should be whether the risk
was one that may fairly be regarded as typical of or broadly incidental to the enterprise undertaken
by the employer. The test is not whether it is foreseeable that one or more employees might at
some time act in such a way as to give rise to civil liability, but rather whether the employee's act
is foreseeable in light of the duties the employee is hired to perform. *137


(7)
Employer and Employee § 26--Liability to Third Persons--“Spread the Risk” Concept Underlying
Respondeat Superior Doctrine--Liability of School District for Employee's Sexual Assault.
The “spread the risk” concept underlying the doctrine of respondeat superior does not mean that
attribution of liability to an employer is merely a legal artifice invoked to reach a deep pocket,
and even assuming that schools are equipped to absorb the costs of employees' torts, as are
businesses, in that schools are able indirectly to absorb and distribute the costs through taxation to
the community at large, the rationale for vicarious liability does not justify allocating the risk of
sexual assaults by school employees to the community at large.


COUNSEL
Thomas V. Roland for Plaintiff and Appellant.
Stephen A. McFeely and Crosby, Heafey, Roach & May for Defendant and Respondent.


MILLER, J.


This appeal arises out of a tort action seeking damages from respondent, Oakland Unified School
District, for an alleged sexual assault by respondent's employee, A. B., on appellant. Appellant
appeals from a judgment entered against her which sustained respondent's demurrer for failure to
state a cause of action against the school district under the doctrine of respondeat superior.


Appellant alleges that on December 2, 1977, she was a student at respondent's Lazear Elementary
School and that A. B. was respondent's employee. Appellant, an 11 year old, was sexually molested
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by A. B., a school custodian. The sexual misconduct occurred on the school premises on a Friday
afternoon behind closed doors in A. B.'s custodian's office.


On January 25, 1978, through her mother as guardian ad litem, appellant filed a complaint for
damages against A. B., the school principal, *138  and respondent, alleging, inter alia, sexual
molestation and rape. Following interposition of demurrers by the school district and others,
appellant filed a first amended complaint on March 14, 1978. The amended complaint sought to
establish the school district's liability under the doctrine of respondeat superior for A. B.'s act of
sexual molestation and rape. On October 3, 1978, the complaint was dismissed for failure to state
a cause of action as to the respondent and the school principal, and judgment was entered in their
favor.


On appeal, appellant raises only the issue of whether a school district may be liable for a sexual
assault perpetrated by a school employee. Appellant contends that sexual assault is a foreseeable
risk created by the educational enterprise which gives rise to liability of the school district
under the doctrine of respondeat superior where the employee is on duty immediately before and
immediately after the assault.


(1a)Preliminarily, we note that this case is controlled by Government Code section 815.2, which
provides, in pertinent part: “A public entity is liable for injury proximately caused by an act or
omission of an employee of the public entity within the scope of his employment if the act or
omission would, apart from this section, have given rise to a cause of action against that employee.”
To hold a governmental employer vicariously liable for the wrongful acts of its employees, section
815.2 by its express terms requires a showing that the employee acted within the scope of his
employment. ( 2) Whether the scope of employment issue is a question of fact or a question of
law will turn on the factual background of the particular case: Where the facts of the case make it
arguable whether the employee has acted within the scope of his employment, then the scope of
employment issue is one properly decided by the trier of fact. However, where the facts would not
support an inference that the employee acted within the scope of his employment and where there
is no dispute over the relevant facts, the question becomes one of law. ( Golden West Broadcasters,
Inc. v. Superior Court (1981) 114 Cal.App.3d 947, 956 [171 Cal.Rptr. 95].) Here, resolution of the
scope of employment issue is proper on appeal because the facts, seen in the light most favorable to
appellant, present no grounds upon which a trial court might base a finding that Bell acted within
the scope of his employment.


(1b)The general rule of respondeat superior at common law for nongovernmental employers
is the same as that set forth in the Government Code for public employers: An employer is
vicariously liable for *139  the torts of employees committed within the course or scope of their
employment. Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d 956, 960 [88 Cal.Rptr. 188, 471
P.2d 988]; Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608, 617-618 [124 Cal.Rptr. 143].)
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Accordingly, we look to the interpretation given the phrase “scope of employment” at common
law to guide us in resolving the issue of whether the actions of a public employee fall within the
scope of his employment.


Our division recently articulated the test for determining whether an employee's wrongful act falls
within the course or scope of employment. (3) “ The determination as to whether an employee
committed a tort during the course of his employment turns on whether or not: 1) the act performed
was either required or 'incident to his duties' [citation], or 2) the employee's misconduct could be
reasonably foreseen by the employer in any event [citation].” ( Clark Equipment Co. v. Wheat
(1979) 92 Cal.App.3d 503, 520 [154 Cal.Rptr. 874].) If an employee's actions fall within the range
of actions covered by either part of this two-prong test, the employer will be liable for the wrong,
even though the employee has acted maliciously and intentionally. ( Id., at p. 521.)


In assessing whether an employee's wrongful act was required by or incidental to his duties, the
law defines occupational duties broadly. The fact that an employee is not engaged in the ultimate
object of his employment at the time of his wrongful act does not preclude attribution of liability
to an employer. ( Kish v. California S. Automobile Assn. (1922) 190 Cal. 246, 249 [212 P. 27].) For
example, acts necessary to the comfort, convenience, health, and welfare of the employee while
at work, though strictly personal to himself and not acts of service, do not take him outside the
scope of his employment. ( DeMirjian v. Ideal Heating Corp. (1954) 129 Cal.App.2d 758, 765
[188 P.2d 834].) However, that is not to say, that employers are strictly liable for all actions of
their employees during working hours. If an employee substantially deviates from his duties for
personal purposes, the employer is not vicariously liable for the employee's actions. ( Hinman v.
Westinghouse Elec. Co., supra., 2 Cal.3d 956, 960; Carr v. Wm. C. Crowell Co. (1946) 28 Cal.2d
652, 656 [171 P.2d 5]; Golden West Broadcasters, Inc. v. Superior Court, supra., 114 Cal.App.3d
947, 957; Figone v. Guisti (1919) 43 Cal.App. 606, 611 [185 P. 694].)


(4a)This case presents us with a factual situation where the connection between the employee's
duties and the employee's wrongful action *140  has become so attenuated that the law will not
hold the employer vicariously liable. Sexual molestation is in no way related to mopping floors,
cleaning rooms, or any of the other tasks that are required of a school custodian. Though there may
be those cases where personal motivations so mingle with the employee's pursuit of occupational
duties that it is arguable whether the employee's action is incidental to his duties, this is not such
a case. A. B.'s action, prompted by wholly personal motivations, was clearly not required or
incidental to his duties as a school custodian.


Appellant's undisputed allegations that A. B. used school facilities in the commission of his offense
do not convince us that A. B.'s action may have been incidental to his custodial duties. Where an
employee pursues his own ends, the use of property or facilities entrusted to him by the principal
is an inadequate basis for imputing liability to the employer ( Gipson v. Davis Realty Co. (1963)
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215 Cal.App.2d 190, 209 [30 Cal.Rptr. 253]). For example, the fact that a dry cleaning operation
affords an employee a unique opportunity to pilfer items inadvertently left in customer's clothing
does not render the dry cleaning company vicariously liable for the employee's theft. ( Copelin
v. Berlin Dye Works etc. Co. (1914) 168 Cal. 715, 719 [144 P. 961].) Similarly, the custodian's
use of the janitor's office, which arguably furnished a unique opportunity for A. B.'s action, does
not impute liability to the school district. The mere fact that an employee has the opportunity to
abuse facilities necessary to the performance of his duties does not render an employer vicariously
liable for the abuse.


Nor does the fact that the offense occurred during working hours make A. B.'s action incidental to
his employment. Although appellant strenuously argues that the janitor's presence at his workplace
and his attendance to his duties immediately before and immediately after the offense is a
determinative factor in resolving the issue of scope of employment, he is unable to cite any
authority for that proposition. In fact, mere presence at the place of employment before, during,
or after the commission of the offense has not been a decisive factor in resolving the scope of
employment issue. ( Yates v. Taft Lodge No. 1527 (1935) 6 Cal.App.2d 389 [44 P.2d 409]; Figone
v. Guisti, supra., 43 Cal.App. 606.) If an employee's tort is personal in nature, mere presence at the
place of employment and attendance to occupational duties prior or subsequent to the offense will
not give rise to a cause of action against the employer under the doctrine of respondeat superior.
*141


(5)In attempting to establish a nexus between A. B.'s janitorial duties and his act of sexual
molestation, appellant places considerable reliance on a number of decisions holding employers
vicariously liable for their employees' tortious assaults on third parties: Carr v. Wm. C. Crowell
Co., supra., 28 Cal.2d 652 (construction employee threw hammer during dispute over construction
procedure); Fields v. Sanders (1947) 29 Cal.2d 834 [180 P.2d 684, 172 A.L.R. 525] (employee
truck driver assaulted third party driver during dispute over truck driver's performance of his
driving duties); Hiroshima v. Pacific Gas & Elec. Co. (1936) 18 Cal.App.2d 24 [63 P.2d 340]
(dispute over employee's collection of employer's bill); Pritchard v. Gilbert (1951) 107 Cal.App.2d
1 [236 P.2d 412] (dispute between traveling salesman and passing motorist over near accident) and
Rodgers v. Kemper Constr. Co. (1975) supra., 50 Cal.App.3d 608 (dispute over employee's right to
use employer's equipment). None of the cases alluded to provides any support for the proposition
that a sexual assault by a janitor at a public school is incidental to the janitor's duties. In each of
these cases, a work-related dispute preceded the assault. While it is clear from this line of cases
that an employer can be vicariously liable for an agent's intentional torts, it is equally clear from
the same cases that the acts leading up to the tort must bear some relation to the employee's duties.
The fundamental issue is whether the wrongful act was committed “in the course of a series of acts
of the agent which were authorized by the principal. Of course, where the agent, for however brief
a space of time, has ceased to serve his principal, he alone is responsible for his acts during the
period of such cessation.” ( Fields v. Sanders, supra., 29 Cal.2d 834 at P. 839, italics added.) A.
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B.'s act of rape was not an integral part of a course of action on behalf of his employer, but rather
an independent, self-serving pursuit wholly unrelated to his custodial duties.


(6)We now turn to the second part of our inquiry: Whether the employee's misconduct was
foreseeable in any event. Appellant cites the broad foreseeability test articulated in Rodgers
v. Kemper Constr. Co., supra., as support for her argument that the rape occurred within the
scope of employment. The Rodgers test reads as follows: “One way to determine whether a
risk is inherent in, or created by, an enterprise is to ask whether the actual occurrence was a
generally foreseeable consequence of the activity. However, 'foreseeability' in this context must be
distinguished from 'foreseeability' as a test for negligence. In the latter sense 'foreseeable' means
a level of probability which would lead a prudent person to take effective precautions whereas
'foreseeability' as a test for respondeat superior merely means that in the context of the *142
particular enterprise an employee's conduct is not so unusual or startling that it would seem unfair
to include the loss resulting from it among other costs of the employer's business. [Citations.]
In other words, where the question is one of vicarious liability, the inquiry should be whether
the risk was one 'that may fairly be regarded as typical of or broadly incidental' to the enterprise
undertaken by the employer. [Citation.]” ( Rodgers v. Kemper Constr. Co., supra., 50 Cal.App.3d
608, 618-619.) Appellant reasons as follows from the Rodgers decision: Given the enormity of the
state educational enterprise, some employees will inevitably step aside from their duties to commit
a sexual assault. Further, appellant argues, the Legislature anticipated such an eventuality in
drafting Education Code sections 44425 and 45123, which attempt through screening mechanisms
to safeguard the school system against those with a history of sexual offenses. Appellant concludes
that the code is a tacit acknowledgement by the Legislature of the foreseeability of sexual assaults
by public school employees on public school children. We believe appellant's argument stretches
the Rodgers foreseeability standard far beyond its logical limits. While Rodgers establishes that
the foreseeability test for respondeat superior is broader than that for negligence, the decision also
limits liability to those torts which “may fairly be said to be characteristic” of the enterprise's
activities. (50 Cal.App.3d at p. 618.) A quarrel among employees over the use of equipment at a
construction site might fairly be considered characteristic of the construction industry. But it defies
every notion of fairness to say that rape is characteristic of a school district's activities.


Nor does appellant's reference to the Education Code redeem her argument. Efforts by the
California Legislature to guard against sexual assaults on public school students hardly prove that
the state Legislature believed sexual molestation to be characteristic of public school employees.
The fact that the Legislature has taken the action it has in no way alters the fact that sexual
molestation is an aberrational act. Although appellant argues that the Legislature's anticipation
of such an eventuality proves that sexual molestation was foreseeable, the legislative action does
not in itself meet the foreseeability test that is the law of this state. The test is not whether it is
foreseeable that one or more employees might at some time act in such a way as to give rise to civil
liability, but rather, whether the employee's act is foreseeable in light of the duties the employee is
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hired to perform. (Rest.2d Agency (1957) § 245.) Thus, while it might be foreseeable for a school
custodian to become involved in a dispute over the manner in which he swept the floors *143  or
cleaned a classroom and for the dispute to end in someone being hit with a mop, the same statement
cannot be made with reference to rape. There is no aspect of a janitor's duties that would make
sexual assault anything other than highly unusual and very startling.


Reference to California's workers' compensation law lends added support to our decision
today. Although the rationale underlying respondeat superior and workers' compensation are not
identical, courts have frequently been guided by workers' compensation decisions in determining
whether a particular act was within the scope of employment: “Under the modern rationale for
respondeat superior, the test for determining whether an employer is vicariously liable for the
tortious conduct of his employee is closely related to the test applied in workers' compensation
cases for determining whether an injury arose out of or in the course of employment. [Citation.]
This must necessarily be so because the theoretical basis for placing the loss on the employer in
both the tort and workers' compensation fields is the allocation of the economic cost of an injury
resulting from a risk incident to the enterprise. [Citations.] Consequently, our high court has on
many occasions relied upon workers' compensation cases in tort cases. [Citations.]” ( Rodgers v.
Kemper Constr. Co., supra., 50 Cal.App.3d 608, 619.) In looking to workers' compensation law,
we are essentially asking whether any injuries A. B. might have incurred while engaged in the
sexual molestation and rape would be compensable under workers' compensation. Necessarily, if
A. B.'s conduct were within the “course and scope” of his employment as a custodian, then any
injury to A. B. which occurred while these acts were in progress would be a compensable injury
for workers' compensation purposes. However, to assert that A. B. would be entitled to workers'
compensation benefits had he, for example, injured his back in perpetrating a rape is totally absurd.
If A. B. had been injured, it would clearly not be compensable because the alleged misconduct is
ipso facto not within the “course and scope of his employment.” It necessarily follows that such
conduct would be outside the scope of his employment under a respondeat superior analysis since
the latter test is more restrictive than the workers' compensation standard. ( Church v. Arko (1977)
75 Cal.App.3d 291, 298 [142 Cal.Rptr. 92].)


Distilled to its essence, appellant's argument is little more than that the risk of loss from an
employee's sexual assault should fall on the school district as a means of spreading the risk to
the community at large. Appellant is leaning on a slender reed. (7)The “spread the risk” concept
underlying the doctrine of respondeat superior does not *144  mean that attribution of liability
to an employer is merely a legal artifice invoked to reach a deep pocket or that it is based on
an elaborate theory of optimal resource allocation. ( Rodgers v. Kemper Constr. Co., supra., 50
Cal.App.3d 608, 618.) Rather, the concept of spreading the risk is simply another way of saying
that an enterprise should be charged with the cost of those accidents directly attributable to its
activities. (See Clark Equipment Co. v. Wheat, supra., 92 Cal.App.3d 503, 520; Rodgers v. Kemper
Constr. Co., supra., 50 Cal.App.3d 608, 618.) As our Supreme Court explained in Hinman v.
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Westinghouse: “'[T]he modern justification for vicarious liability is a rule of policy, a deliberate
allocation of a risk. The losses caused by the torts of employees, which as a practical matter are
sure to occur in the conduct of the employer's enterprise, are placed upon that enterprise itself, as
a required cost of doing business. They are placed upon the employer because, having engaged in
an enterprise which will, on the basis of past experience, involve harm to others through the torts
of employees, and sought to profit by it, it is just that he, rather than the innocent injured plaintiff,
should bear them; and because he is better able to absorb them, and to distribute them, through
prices, rates or liability insurance, to the public, and so to shift them to society, to the community
at large.”' (2 Cal.3d 956, 959-960, italics added.) Even assuming that schools are equipped, as are
businesses, to absorb the costs of employees' torts in that schools are able indirectly to absorb and
distribute the costs through taxation to the community at large, the rationale for vicarious liability
does not justify allocating the risk of sexual assaults by a school employee to the community at
large. Under the express terms of the Hinman rule, we invoke the doctrine of respondeat superior
to indemnify only those losses which as a practical matter are sure to occur in the conduct of the
employer's business. A sexual assault simply does not fall within the range of risks allocable to
an employer.


(4b)As we have stated, the act of rape is not attributable to the school district because it is neither a
required or incidental duty of a school employee, nor is it a reasonably foreseeable consequence of
the educational enterprise. We will not depart from settled precedent to establish a rule that would
divert limited educational funds to create a new compulsory insurance fund which would cover
virtually all torts of an employee occurring during working hours at the place of employment,
regardless of the extremity or personal nature of the act. The facts, construed most favorably for
the appellant, will admit of no inference other than that in his rape of the appellant, A. B. stepped
outside the scope of his employment. *145


The judgment of the superior court is affirmed.


Taylor, P. J., and Rouse, J., concurred.
Appellant's petition for a hearing by the Supreme Court was denied October 21, 1981. *146


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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6 Cal.4th 666, 863 P.2d 207, 25 Cal.Rptr.2d 137,
62 USLW 2398, 1994 O.S.H.D. (CCH) P 30,356


Supreme Court of California


ANN M., Plaintiff and Appellant,
v.


PACIFIC PLAZA SHOPPING CENTER et al., Defendants and Respondents.


No. S030815.
Dec 16, 1993.


SUMMARY


In a negligence action against the manager and owners of a shopping center by a lessee's employee,
who was raped during business hours on the leased store premises by an unknown assailant, the trial
court granted defendants' motion for summary judgment, finding that defendants owed plaintiff no
duty of care, and entered judgment in favor of defendants. (Superior Court of San Diego County,
No. 565019, Mack P. Lovett, Judge.) The Court of Appeal, Fourth Dist., Div. One, No. D013547,
affirmed the judgment, but on different grounds. The Court of Appeal held that defendants owed
a duty to tenants and their employees to maintain the common areas and leased premises in a
reasonably safe condition, including the duty to take reasonable precautions against foreseeable
criminal activity by third persons; however, based on the evidence presented, the Court of Appeal
held that no reasonable jury could have concluded that defendants acted unreasonably in failing
to provide the security patrols that plaintiff claimed were necessary.


The Supreme Court affirmed the judgment of the Court of Appeal. It held that it was appropriate
to apply the rules specifying the duty of a landowner to its tenants and patrons, notwithstanding
that plaintiff was not defendants' tenant. The court held that in the commercial context where the
tenant generally is not a natural person and must, therefore, act through its employees, it could
not be seriously asserted that a tort duty that a landlord owes to protect the personal safety of its
tenant should not extend to its tenant's employees. However, the court further held that defendants
were entitled to summary judgment on the ground that they owed no duty to plaintiff to provide
security guards in the shopping center's common areas. Given the burden placed on landlords, a
high degree of foreseeability is required to find a landlord's duty includes hiring security guards to
protect against third party crimes. Also, the requisite degree of foreseeability rarely, if ever, can be
proven absent prior similar incidents of violent crime on the premises. Although defendants had
a practice of keeping records of instances of *667  violent crime, the records made no reference
to violent criminal acts prior to the rape. Although plaintiff alleged assaults and robberies had
occurred, she conceded they were not similar to her assault. Nor was her other evidence sufficient
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to establish the degree of foreseeability necessary to impose a duty to provide security guards.
(Opinion by Panelli, J., with Lucas, C. J., Kennard, Arabian, Baxter and George, JJ., concurring.
Separate dissenting opinion by Mosk, J.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Negligence § 3--Elements of Actionable Negligence.
An action in negligence requires a showing that the defendant owed the plaintiff a legal duty, that
the defendant breached the duty, and that the breach was a proximate or legal cause of injuries
suffered by the plaintiff.


(2)
Negligence § 9--Duty of Care--Question of Law--De Novo Review.
In negligence actions, the existence of a duty is a question of law for the court. Accordingly, the
reviewing court determines de novo the existence and scope of the duty owed by the defendant
to the plaintiff.


(3)
Premises Liability § 4--Duty and Standard of Care of Owners or Occupants of Real Property--
Duty to Keep Premises in Safe Condition--Landlords.
California law requires landowners to maintain land in their possession and control in a reasonably
safe condition. In the case of a landlord, this general duty of maintenance, which is owed to tenants
and patrons, has been held to include the duty to take reasonable steps to secure common areas
against foreseeable criminal acts of third parties that are likely to occur in the absence of such
precautionary measures.


(4a, 4b)
Premises Liability § 15--Exercise of Care Toward Particular Persons--Invitees--Tenants and
Patrons--As Applicable to Lessee's Employee.
In a negligence action against the manager and owners of a shopping center by a lessee's employee,
who was raped during business hours on the leased store premises by an unknown assailant,
it was appropriate to apply the rules specifying the duty of a landowner to its tenants and
patrons, notwithstanding that plaintiff was not defendants' tenant. Plaintiff's reason for being upon
defendants' land at the time of her attack fully supported such a conclusion. A *668  landlord
owes a duty of care to its tenants to take reasonable steps to secure the common areas under its
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control. Even though plaintiff admittedly was not defendants' tenant, her employer was. In the
commercial context where the tenant generally is not a natural person and must, therefore, act
through its employees, it cannot be seriously asserted that a tort duty that a landlord owes to protect
the personal safety of its tenant should not extend to its tenant's employees. Therefore, the issue of
the existence and scope of defendants' duty to plaintiff was not resolved by the fact that plaintiff's
employer, rather than plaintiff herself, was defendants' tenant.


(5)
Premises Liability § 11--Exercise of Care Toward Particular Persons-- Purpose of Plaintiff's
Presence on Land--Imposition of Duty on Landowner.
In California, duties are no longer imposed on an occupier of land, as to persons coming onto the
land, solely on the basis of the rigid classifications of trespasser, licensee, and invitee. The purpose
of a plaintiff's presence on the land is not determinative. However, this purpose may have some
bearing upon the issue of liability, and therefore it must be considered along with other factors
weighing for and against the imposition of a duty on the landowner. Some factors that courts
consider in determining the existence and scope of a duty in a particular case are the foreseeability
of harm to the plaintiff, the degree of certainty that the plaintiff suffered injury, the closeness of
the connection between the defendant's conduct and the injury suffered, the moral blame attached
to the defendant's conduct, the policy of preventing future harm, the extent of the burden to the
defendant and consequences to the community of imposing a duty to exercise care with resulting
liability for breach, and the availability, cost, and prevalence of insurance for the risk involved.


(6a, 6b)
Premises Liability § 5--Duty and Standard of Care of Owners or Occupants of Real Property--Acts
of Third Persons--Rape--Commercial Landlord's Duty to Provide Security Guards in Common
Areas of Shopping Center.
In a negligence action against the manager and owners of a shopping center by a lessee's employee,
who was raped on the leased store premises, defendants were entitled to summary judgment on
the ground that they owed no duty to plaintiff to provide security guards in the shopping center's
common areas. Such a duty was not precluded by the lack of a direct landlord-tenant relationship
or lack of control over the premises where the crime occurred. However, given the burden placed
on landlords, a high degree of foreseeability is required to find a landlord's duty includes hiring
security guards to protect against third party crimes. Also, the requisite *669  foreseeability rarely,
if ever, can be proven absent prior similar incidents of violent crime on the premises. A landowner's
duty includes the duty to exercise reasonable care to discover that criminal acts are being or likely
to be committed on its land. Defendants did keep records, but the records made no reference to
violent crimes prior to the rape. Although plaintiff alleged assaults and robberies had occurred,
she conceded they were not similar to her assault. Nor was her other evidence, including that of
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transients and the surrounding area's crime rate, sufficient to establish the degree of foreseeability
necessary to impose a duty to provide security guards.


[See 4 Witkin, Summary of Cal. Law (9th ed. 1987) Real Property, § 603.]


(7)
Negligence § 9--Duty of Care--Duty to Control Wrongful Acts of Third Party--Foreseeability.
A duty to take affirmative action to control the wrongful acts of a third party will be imposed
only where such conduct can be reasonably anticipated. In this, as in other areas of tort law,
foreseeability is a crucial factor in determining the existence of duty.


(8)
Premises Liability § 5--Duty and Standard of Care of Owners or Occupants of Real Property--
Acts of Third Persons--Foreseeability--Question of Law.
Foreseeability, when analyzed to determine the existence or scope of a duty, is a question of law
to be decided by the court. The question of the scope of a landlord's duty to provide protection
from foreseeable third party crime is determined in part by balancing the foreseeability of the harm
against the burden of the duty to be imposed. In cases where the burden of preventing future harm
is great, a high degree of foreseeability may be required. On the other hand, in cases where there
are strong policy reasons for preventing the harm, or the harm can be prevented by simple means,
a lesser degree of foreseeability may be required. Or, duty in such circumstances is determined
by a balancing of foreseeability of the criminal acts against the burdensomeness, vagueness, and
efficacy of the proposed security measures.


COUNSEL
Milton J. Silverman, Lemish & Lewis and Carl M. Lewis for Plaintiff and Appellant.
McInnis, Fitzgerald, Rees, Sharkey & McIntyre, Donald A. Vaughn, Mary Elizabeth DeVoy, Marie
A. LaSala and Kevin M. Arnold for Defendants and Respondents. *670


PANELLI, J.


We granted review in this case to determine whether the scope of the duty owed by the owner of a
shopping center to maintain common areas within its possession and control in a reasonably safe
condition includes providing security guards in those areas. We conclude that, under the facts of
this case, the owner did not owe a duty to provide security guards.


I. Background
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This case arises out of a civil complaint filed by Ann M. after she was raped at her place of
employment. Unless otherwise indicated, the facts as stated herein are not in dispute. 1


1 In the trial court, defendants made a series of objections to evidence submitted by Ann M. in
opposition to the summary judgment motion. The trial court did not rule on the objections.
Because counsel failed to obtain rulings, the objections are waived and are not preserved for
appeal. (Code Civ. Proc., § 437c, subds. (b) & (c); Golden West Baseball Co. v. Talley (1991)
232 Cal.App.3d 1294, 1301, fn. 4 [284 Cal.Rptr. 53]; Ramsey v. City of Lake Elsinore (1990)
220 Cal.App.3d 1530, 1540 [270 Cal.Rptr. 198]; Haskell v. Carli (1987) 195 Cal.App.3d
124, 129-132 [240 Cal.Rptr. 439].) Although many of the objections appear meritorious, for
purposes of this appeal we must view the objectionable evidence as having been admitted
in evidence and therefore as part of the record.


On June 17, 1985, Ann M. was employed by the Original 60 Minute Photo Company, a photo
processing service located in a secluded area of the Pacific Plaza Shopping Center (hereafter
shopping center). The shopping center, owned and operated by defendants (hereafter sometimes
collectively referred to as Pacific Plaza), is a strip mall located on Garnet Avenue in the Pacific
Beach area of San Diego. Approximately 25 commercial tenants occupy the shopping center at
any one time.


The lease between the photo store and the shopping center granted the owners of the shopping
center the exclusive right to control the common areas. 2  Although the lease gave Pacific Plaza
the right to police the common areas, the lease did not purport to impose an obligation to police
either the *671  common areas or those areas under the exclusive control and management of the
tenants. In fact, Pacific Plaza hired no security guards.


2 Section 9.01 of the lease provides: “All ... areas and improvements provided by Owner for
the general use, in common, of tenants, their officers, agents, employees and customers,
shall at all times be subject to the exclusive control and management of Owner.... Owner
shall have the right to construct, maintain and operate lighting facilities on all said areas
and improvements; to police the same; ... and to do and perform such other acts in and to
said areas and improvements as, in the use of good business judgment, the Owner shall
determine to be advisable with a view to the improvement of the convenience and use thereof
by Tenants, their officers, agents, employees and customers. Owner will operate and maintain
the common facilities referred to above in such manner as Owner, in its sole discretion, shall
determine from time to time. Without limiting the scope of such discretion, Owner shall have
the full right and authority to employ all personnel and to make all rules and regulations
pertaining to and necessary for the proper operation and maintenance of the common areas
and facilities.”
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At approximately 8 a.m. on June 17, Ann M. opened the photo store for business. She was the only
employee on duty. The door was closed but unlocked. The store was equipped with a “drop gate”
that was designed to prevent customer access behind the counter but it had been broken for some
period of time. Shortly after Ann M. opened the store, a man she had never seen before walked
in “just like a customer.” Ann M. greeted the man, told him that she would assist him shortly, and
turned her back to the counter. The man, who was armed with a knife, went behind the counter,
raped Ann M., robbed the store, and fled. The rapist was not apprehended.


In 1984 and 1985 violent crimes occurred in the census tract in which the shopping center is
located. While the record includes some evidence of criminal activity on the shopping center's
premises prior to Ann M.'s rape—bank robberies, purse snatchings, and a man pulling down
women's pants 3  —there is no evidence that Pacific Plaza had knowledge of these alleged criminal
acts. In fact, Pacific Plaza offers uncontroverted evidence that it “is the standard practice of [Pacific
Plaza] to note or record instances of violent crime” and that Pacific Plaza's records contain no
reference to violent criminal acts in the shopping center prior to Ann M.'s rape.


3 In her deposition testimony, Ann M. states: “[T]here was a [transient] running around the
mall in the apartment building that was pulling down women's pants. Come up behind them
and pull down their pants. [¶] And I met a woman, a shopper. Some kids went by on their
bikes and hit her, knocked her over, and took off with her purse. The bank had been robbed
a couple of times. I don't know if anyone was hurt in that. There are a couple of instances
of kids hitting on some of the people in the mall. Coming up and hitting them and robbing,
taking from them, and several break-ins.” Although the deposition testimony is less than
clear, the record supports an inference that there was at least one instance of the pulling down
of a woman's pants in the mall area and several such instances in a neighboring apartment
building. An unidentified security guard at the neighboring apartments was the source of
Ann M.'s information on this subject.


Ann M. presented evidence that the employees and tenants were concerned about their safety prior
to her rape. These concerns centered around the presence of persons described as transients, who
loitered in the common areas. One of the employees of the photo store called the police on two
different occasions prior to the incident involved herein to complain that she felt threatened by
persons loitering outside her employer's store. The photo store ultimately granted this employee
permission to bring her dog to work for protection. This employee worked a late night shift, while
Ann M. *672  worked during the day. During periodic meetings of the merchants' association, an
organization to which all tenants belonged, the tenants voiced complaints about a lack of security in
the shopping center and the presence of transients. There is no evidence to indicate, however, that
Ann M.'s rapist was one of the loitering transients or that the presence of the transients contributed
in any way to Ann M.'s attack.
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According to Ann M.'s deposition testimony, the merchants' association invited a security company
to address the tenants' concerns at one of its meetings. During that meeting, the security company
informed the tenants of different security options and recommended that regular walking patrols be
instituted. Ann M. stated in her deposition that she was told that the merchants' association decided
not to hire the security patrols, because the cost would be prohibitive. Ann M. further testified that
she was told at these meetings that the merchants' association requested that the shopping center
provide such patrols. No such patrols were provided. According to the lease, if the shopping center
had provided the requested patrols, the tenants would have borne the cost in the form of additional
rent. Ultimately, the merchants' association hired a security company to drive by the area three or
four times a day instead of arranging for foot patrols. Ann M. was raped sometime thereafter.


After the rape, Ann M. filed a civil complaint for damages in the superior court, alleging causes
of action for negligence against Amapho Corp. (the owner and operator of the photo store), Glen
Hutchinson (the president of Amapho Corp.), the shopping center, and La Jolla Development Co.
(the corporation employed to manage the shopping center at the time of the rape). 4  Ann M. alleged
that the defendants were negligent in failing to provide adequate security to protect her from an
unreasonable risk of harm. This risk specifically was alleged to be the presence of transients and
the potential for violent confrontation between transients and employees of the shopping center.


4 Ann M. also filed a workers' compensation claim against Amapho Corp. and Hutchinson for
which she was awarded benefits. Ann M. subsequently dismissed Hutchinson and Amapho
Corp. with prejudice pursuant to Labor Code section 3602 (workers' compensation as
exclusive remedy).
Pacific Plaza filed a cross-complaint for indemnity against Amapho Corp. and Hutchinson.
After the latter two parties filed a motion for summary judgment against Pacific Plaza, Pacific
Plaza dismissed them without prejudice, and the court entered judgment in their favor.
Because of the procedural posture of this case, the issue of any possible liability of the tenant/
employer to either Ann M. or Pacific Plaza is not before this court.


Pacific Plaza filed a motion for summary judgment or summary adjudication of issues, claiming
that it owed no legal duty to Ann M., primarily *673  because Ann M.'s attack was unforeseeable.
Ann M. countered that a duty was owed: the attack was foreseeable because Pacific Plaza permitted
transients to congregate in the common areas of the shopping center. Ann M. contended that
“[s]ecurity patrols to roust the center's transient population would have provided the [necessary]
'first line of defense' ” that Pacific Plaza allegedly had a duty to provide. The trial court granted
the motion, finding that Pacific Plaza owed Ann M. no duty of care, and entered judgment in favor
of Pacific Plaza.


Ann M. appealed. Following rehearing, the Court of Appeal affirmed the judgment of the trial
court, but on different grounds. The Court of Appeal held that Pacific Plaza owed a duty to tenants
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and their employees to maintain the common areas and leased premises in a reasonably safe
condition, including the duty to take reasonable precautions against foreseeable criminal activity
by third persons; however, based on the evidence presented, the Court of Appeal held that no
reasonable jury could have concluded that Pacific Plaza acted unreasonably in failing to provide
the security patrols that Ann M. claims were necessary.


We granted Ann M.'s petition for review.


II. Discussion


A. Standard of Review
Although Ann M.'s complaint is phrased in broader terms, Ann M. concedes that the gravamen
of her complaint is that Pacific Plaza's failure to provide security patrols in the common areas
constituted negligence. We therefore confine our review to this issue. (Cf. Chern v. Bank of
America (1976) 15 Cal.3d 866, 873 [127 Cal.Rptr. 110, 544 P.2d 1310] [“purpose of summary
procedure is to penetrate through evasive language and adept pleading and ascertain the existence
or absence of triable issues”]; FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367,
381-382 [282 Cal.Rptr. 508] [pleadings serve as the outer measure of materiality in a summary
judgment proceeding].)


(1) An action in negligence requires a showing that the defendant owed the plaintiff a legal duty,
that the defendant breached the duty, and that the breach was a proximate or legal cause of injuries
suffered by the plaintiff. (United States Liab. Ins. Co. v. Haidinger-Hayes, Inc. (1970) 1 Cal.3d
586, 594 [83 Cal.Rptr. 418, 463 P.2d 770]; 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts,
§ 732, p. 60.) On review of a summary judgment in favor of the defendant, we review the record
de novo to determine whether the *674  defendant has conclusively negated a necessary element
of the plaintiff's case or demonstrated that under no hypothesis is there a material issue of fact
that requires the process of trial. (Molko v. Holy Spirit Assn. (1988) 46 Cal.3d 1092, 1107 [252
Cal.Rptr. 122, 762 P.2d 46].)


For the reasons discussed below, we conclude that, under the facts of this case, the scope of any
duty owed by Pacific Plaza to Ann M. did not include providing security guards in the common
areas. Accordingly, we do not address whether Pacific Plaza's failure to provide security guards
was a proximate cause of Ann M.'s injuries (See Nola M. v. University of Southern California
(1993) 16 Cal.App.4th 421 [20 Cal.Rptr.2d 97] [hereafter Nola M.].)


B. Duty
(2) The existence of a duty is a question of law for the court. (Isaacs v. Huntington Memorial
Hospital (1985) 38 Cal.3d 112, 124 [211 Cal.Rptr. 356, 695 P.2d 653, A.L.R.4th 1747] [hereafter
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Isaacs]; Southland Corp. v. Superior Court (1988) 203 Cal.App.3d 656, 663 [250 Cal.Rptr. 57].)
Accordingly, we determine de novo the existence and scope of the duty owed by Pacific Plaza
to Ann M.


(3) It is now well established that California law requires landowners to maintain land in their
possession and control in a reasonably safe condition. (Civ. Code, § 1714; Rowland v. Christian
(1968) 69 Cal.2d 108 [70 Cal.Rptr. 97, 443 P.2d 561, 32 A.L.R.3d 496].) In the case of a landlord,
this general duty of maintenance, which is owed to tenants and patrons, has been held to include
the duty to take reasonable steps to secure common areas against foreseeable criminal acts of
third parties that are likely to occur in the absence of such precautionary measures. (Frances T. v.
Village Green Owners Assn. (1986) 42 Cal.3d 490, 499-501 [229 Cal.Rptr. 456, 723 P.2d 573, 59
A.L.R.4th 447] [hereafter Frances T.]; O'Hara v. Western Seven Trees Corp. (1977) 75 Cal.App.3d
798, 802-803 [142 Cal.Rptr. 487] [hereafter O'Hara]; Isaacs, supra, 38 Cal.3d at pp. 123-124.)


(4a) Pacific Plaza argues that its relationship with Ann M. is insufficient to support the extension
to Ann M. of the duty that it owes to its patrons and tenants to take reasonable steps to secure the
common areas of its land. Ann M. counters that she is, in effect, Pacific Plaza's invitee and that
this status creates a “special relationship” sufficient to support the imposition on Pacific Plaza of
a duty to her.


(5) In this state, duties are no longer imposed on an occupier of land solely on the basis of rigid
classifications of trespasser, licensee, and invitee. *675  (Peterson v. San Francisco Community
College Dist. (1984) 36 Cal.3d 799, 808, fn. 5 [205 Cal.Rptr. 842, 685 P.2d 1193]; Rowland
v. Christian, supra, 69 Cal.2d at p. 119.) The purpose of plaintiff's presence on the land is not
determinative. We have recognized, however, that this purpose may have some bearing upon the
liability issue. (Rowland v. Christian, supra, 69 Cal.2d at p. 119.) This purpose therefore must
be considered along with other factors weighing for and against the imposition of a duty on the
landowner. 5


5 Some factors that courts consider in determining the existence and scope of a duty in a
particular case are: “[T]he foreseeability of harm to the plaintiff, the degree of certainty that
the plaintiff suffered injury, the closeness of the connection between the defendant's conduct
and the injury suffered, the moral blame attached to the defendant's conduct, the policy of
preventing future harm, the extent of the burden to the defendant and consequences to the
community of imposing a duty to exercise care with resulting liability for breach, and the
availability, cost, and prevalence of insurance for the risk involved.” (Rowland v. Christian,
supra, 69 Cal.2d at p. 113.)


(4b) We conclude that it is appropriate in this case to apply the rules specifying the duty of a
landowner to its tenants and patrons. Ann M.'s reason for being upon Pacific Plaza's land at the time
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of her attack fully supports this conclusion. As stated above, it is established that a landlord owes
a duty of care to its tenants to take reasonable steps to secure the common areas under its control.
In this case, Ann M. admittedly was not Pacific Plaza's tenant; her employer was. Nevertheless,
in the commercial context where the tenant generally is not a natural person and must, therefore,
act through its employees, it cannot be seriously asserted that a tort duty that a landlord owes to
protect the personal safety of its tenant should not extend to its tenant's employees. (Cf. DeGraf v.
Anglo California Nat. Bank (1939) 14 Cal.2d 87, 93 [92 P.2d 899] [“plaintiff, as manager of the
business of a tenant of the building, stood in a position equal to that of an actual tenant thereof”].)
Therefore, the issue of the existence and scope of Pacific Plaza's duty to Ann M. is not resolved
by the fact that Ann M.'s employer, rather than Ann M. herself, was Pacific Plaza's tenant.


(6a) Pacific Plaza next contends that it owed no duty to Ann M. in this case because the crime
occurred on property not within its possession and control. While it is true that Ann M. was
raped within the tenant's premises, Ann M. alleges that it was Pacific Plaza's failure to adequately
maintain the common areas that caused her injury. As a result, she contends that the location of the
crime does not necessarily determine the landowner's liability for injuries resulting from criminal
acts. (Frances T., supra, 42 Cal.3d at p. 503; O'Hara, supra, 75 Cal.App.3d at p. 803.)


In O'Hara, supra, 75 Cal.App.3d 798, a tenant sued her landlord, alleging that it was liable for
injuries resulting from her rape inside her apartment. *676  Knowing of several previous rapes
of tenants and of conditions indicating a likelihood that the rapist would repeat his attacks, the
landlord induced the plaintiff to rent an apartment in the complex without disclosing any of the
above information, and by falsely assuring her that the premises were safe and patrolled at all
times by professional guards. (Id. at p. 802.) The landlord also failed to share with the plaintiff
knowledge of the suspect's mode of operation and composite drawings of the suspect. (Ibid.) The
Court of Appeal held that the landlord had a duty to take reasonable precautions to safeguard the
common areas against the types of crimes of which it had notice and which were likely to recur
if the common areas were not secure. (Id. at pp. 803-804.) Because the landlord's failure to take
“reasonable precautions to safeguard the common areas under [its] control could have contributed
substantially, as alleged, to [the tenant's] injuries” (id. at p. 803), the Court of Appeal reversed the
judgment of the trial court with directions to overrule the general demurrer (id. at p. 806).


In Frances T., supra, 42 Cal.3d 490, this court adopted the reasoning of the O'Hara court
and extended it to the context of residential condominiums. We reasoned that a condominium
association functions as a landlord in maintaining the common areas of a large condominium
complex and, thus, has a duty to exercise care for the residents' safety in those areas under its
control. (Id. at p. 499.) In Frances T., the trial court had sustained the condominium association's
demurrer to a unit owner's allegations that it had negligently failed to install adequate lighting in
the common areas and was therefore liable for injuries she sustained from a rape that occurred
inside her unit. (Id. at pp. 495, 498.) We reversed. Although the rape occurred within the unit and
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not in a common area, we held that the association owed a duty to the plaintiff on the theory that
an exterior condition over which the association had control contributed to the rape. (Id. at pp.
498-503.)


Since the existence of a duty on the part of Pacific Plaza to Ann M. is not precluded in this case
either by the lack of a direct landlord-tenant relationship or by the lack of control over the premises
where the crime occurred, we turn to the heart of the case: whether Pacific Plaza had reasonable
cause to anticipate that criminal conduct such as rape would occur in the shopping center premises
unless it provided security patrols in the common areas. (7) For, as frequently recognized, a duty
to take affirmative action to control the wrongful acts of a third party will be imposed only where
such conduct can be reasonably anticipated. (E.g., Frances T., supra, 42 Cal.3d at p. 501; Isaacs,
supra, 38 Cal.3d at pp. 123-124; Peterson v. San Francisco Community College Dist., supra, 36
Cal.3d at p. 807.)


In this, as in other areas of tort law, foreseeability is a crucial factor in determining the existence of
duty. (Isaacs, supra, 38 Cal.3d at p. 123; Lopez *677  v. McDonald's Corp. (1987) 193 Cal.App.3d
495, 506 [238 Cal.Rptr. 436].) Our most comprehensive analysis to date of the foreseeability
required to establish the existence of a business landowner's duty to take reasonable steps to protect
its tenants and patrons from third party crime is found in Isaacs, supra, 38 Cal.3d 112.


In Isaacs, a doctor affiliated with a private hospital was shot while in one of the hospital's parking
lots. The doctor sued the hospital for failure to take reasonable security measures. Although the
plaintiff presented evidence of several prior threatened assaults at the nearby hospital emergency
room, he presented no evidence of prior assaults in the parking lot where he was shot. The trial court
granted the defendant's motion for nonsuit because the plaintiff failed to show that prior similar
incidents had occurred on the premises. We granted the petition for review to decide whether the
plaintiff might “establish foreseeability other than by evidence of prior similar incidents on [the]
premises.” (Isaacs, supra, 38 Cal.3d at p. 120.)


We held that foreseeability, for tort liability purposes, could be established despite the absence of
prior similar incidents on the premises. We explained that “foreseeability is determined in light of
all the circumstances and not by a rigid application of a mechanical 'prior similars' rule.” (Isaacs,
supra, 38 Cal.3d at p. 126.) We also explained that prior similar incidents are “helpful to determine
foreseeability but they are not necessary.” (Id. at p. 127.) We further explained that foreseeability
should be assessed in light of the “totality of the circumstances,” including such factors as the
nature, condition and location of the premises. (Id. at pp. 127-129.) We concluded that the totality
of the circumstances in Isaacs strongly suggested that the foreseeability of an assault in the parking
lot should have been presented to the jury. (Id. at p. 130.) 6
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6 We considered the following facts in determining that the trial court erred in concluding, as
a matter of law, that the assault on the doctor was not foreseeable: the hospital was located
in a high-crime area; there had been several threatened assaults in the emergency room area
directly across from the parking lot where the assault occurred; there had been incidents of
theft and harassment in the area; the emergency room facilities and surrounding areas were
inherently dangerous; parking lots, by their very nature, “create an 'especial temptation and
opportunity for criminal misconduct' ” (38 Cal.3d at p. 130, citing Prosser, Torts (4th ed.
1971) § 33, p. 174; Gomez v. Ticor (1983) 145 Cal.App.3d 622, 628 [193 Cal.Rptr. 600]); two
of the lights on the building adjacent to the parking lot were not operative during the evening
of the assault; the parking lot had poor lighting; the parking lot was devoid of security patrols
at the time of the incident; another parking lot at the hospital was monitored by a security
guard and television cameras. (Isaacs, supra, 38 Cal.3d at p. 130.)


Since Isaacs was decided, lower court opinions have questioned the wisdom of our apparent
abandonment of the “prior similar incidents” rule. (See Nola M., supra, 16 Cal.App.4th at pp.
438-439 [“If there is a flaw in our *678  analysis [finding the landowner not liable due to lack
of causation between alleged security deficiencies and injury], we suggest it may be time for
the Supreme Court to reexamine the concept of duty it articulated in [Isaacs] in the context of a
society which appears unable to effectively stem the tide of violent crime.”]; Onciano v. Golden
Palace Restaurant, Inc. (1990) 219 Cal.App.3d 385, 396 [268 Cal.Rptr. 96] [conc. & dis. opn. of
Woods (Fred), J., following Isaacs, but observing that its holding leads to inequity].) In addition
to judicial criticism, at least one commentator has noted that California is the only jurisdiction to
adopt a “totality of the circumstances” rule in the business landowner context. (Kaufman, When
Crime Pays: Business Landlords' Duty to Protect Customers from Criminal Acts Committed on
the Premises (1990) 31 S. Tex. L.Rev. 89, 97 [hereafter Kaufman, When Crime Pays].)


Unfortunately, random, violent crime is endemic in today's society. It is difficult, if not impossible,
to envision any locale open to the public where the occurrence of violent crime seems improbable.
Upon further reflection and in light of the increase in violent crime, refinement of the rule
enunciated in Isaacs, supra, 38 Cal.3d 112, is required. We are not reluctant to revisit the rule
announced in Isaacs because it was unnecessary for this court to consider the viability of the “prior
similar incidents” rule in order to decide the Isaacs case: the record contained evidence of prior,
violent, third party attacks on persons on the hospital's premises in close proximity to where the
attack at issue in that case occurred. (Isaacs, supra, 38 Cal.3d at p. 121.)


Moreover, broad language used in Isaacs has tended to confuse duty analysis generally in that the
opinion can be read to hold that foreseeability in the context of determining duty is normally a
question of fact reserved for the jury. (Isaacs, supra, 38 Cal.3d at pp. 126, 127, 130.) Any such
reading of Isaacs is in error. (8) Foreseeability, when analyzed to determine the existence or scope
of a duty, is a question of law to be decided by the court. (Ballard v. Uribe (1986) 41 Cal.3d
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564, 572-573, fn. 6 [224 Cal.Rptr. 664, 715 P.2d 624]; Lopez v. McDonald's Corp., supra, 193
Cal.App.3d at p. 507, fn. 6.)


Turning to the question of the scope of a landlord's duty to provide protection from foreseeable
third party crime, we observe that, before and after our decision in Isaacs, we have recognized
that the scope of the duty is determined in part by balancing the foreseeability of the harm against
the burden of the duty to be imposed. (Isaacs, supra, 38 Cal.3d at p. 125.) “ '[I]n cases where
the burden of preventing future harm is great, a high degree of foreseeability may be required.
[Citation.] On the other hand, in cases where *679  there are strong policy reasons for preventing
the harm, or the harm can be prevented by simple means, a lesser degree of foreseeability may
be required.' [Citation.]” (Ibid.) Or, as one appellate court has accurately explained, duty in such
circumstances is determined by a balancing of “foreseeability” of the criminal acts against the
“burdensomeness, vagueness, and efficacy” of the proposed security measures. (Gomez v. Ticor,
supra, 145 Cal.App.3d at p. 631.)


(6b) While there may be circumstances where the hiring of security guards will be required to
satisfy a landowner's duty of care, such action will rarely, if ever, be found to be a “minimal
burden.” The monetary costs of security guards is not insignificant. Moreover, the obligation to
provide patrols adequate to deter criminal conduct is not well defined. “No one really knows
why people commit crime, hence no one really knows what is 'adequate' deterrence in any given
situation.” (7735 Hollywood Blvd. Venture v. Superior Court (1981) 116 Cal.App.3d 901, 905
[172 Cal.Rptr. 528].) Finally, the social costs of imposing a duty on landowners to hire private
police forces are also not insignificant. (See Nola M., supra, 16 Cal.App.4th at pp. 437-438.) For
these reasons, we conclude that a high degree of foreseeability is required in order to find that the
scope of a landlord's duty of care includes the hiring of security guards. We further conclude that
the requisite degree of foreseeability rarely, if ever, can be proven in the absence of prior similar
incidents of violent crime on the landowner's premises. 7  To hold otherwise would be to impose
an unfair burden upon landlords and, in effect, would force landlords to become the insurers of
public safety, contrary to well-established policy in this state. (See Riley v. Marcus (1981) 125
Cal.App.3d 103, 109 [177 Cal.Rptr. 827]; 7735 Hollywood Blvd. Venture v. Superior Court, supra,
116 Cal.App.3d at p. 905.)


7 It is possible that some other circumstances such as immediate proximity to a substantially
similar business establishment that has experienced violent crime on its premises could
provide the requisite degree of foreseeability. Because Ann M. presented no such evidence,
we need not further consider this possibility.


Turning to the facts of the case before us, we conclude that violent criminal assaults were not
sufficiently foreseeable to impose a duty upon Pacific Plaza to provide security guards in the
common areas. (Cf. Ballard v. Uribe, supra, 41 Cal.3d 564, 572-573, fn. 6.) First, Pacific Plaza
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did not have notice of prior similar incidents occurring on the premises. Ann M. alleges that
previous assaults and robberies had occurred in the shopping center, but she offers no evidence
that Pacific Plaza had notice of these incidents. While a landowner's duty includes the duty to
exercise reasonable care to discover that criminal acts are being or are likely to be committed on
its land ( *680  Peterson v. San Francisco Community College Dist., supra, 36 Cal.3d at p. 807),
Pacific Plaza presented uncontroverted evidence that it had implemented “a standard practice ...
to note or record instances of violent crime” and that Pacific Plaza's records contain no reference
to violent criminal acts prior to Ann M.'s rape. Moreover, even assuming that Pacific Plaza had
notice of these incidents, Ann M. concedes that they were not similar in nature to the violent assault
that she suffered. Similarly, none of the remaining evidence presented by Ann M. is sufficiently
compelling to establish the high degree of foreseeability necessary to impose upon Pacific Plaza a
duty to provide security guards in the common areas. Neither the evidence regarding the presence
of transients nor the evidence of the statistical crime rate of the surrounding area is of a type
sufficient to satisfy this burden. 8


8 Ann M. offered no evidence to show that, like a parking garage or an all-night convenience
store, a retail store located in a shopping center creates “ 'an especial temptation and
opportunity for criminal misconduct.' ” (Gomez v. Ticor, supra, 145 Cal.App.3d at p.
628 [victim killed returning to car in parking garage]; Cohen v. Southland Corp. (1984)
157 Cal.App.3d 130, 141 [203 Cal.Rptr. 572] [robbery at all-night convenience store].)
Therefore, we need not consider in this case whether some types of commercial property
are so inherently dangerous that, even in the absence of prior similar incidents, providing
security guards will fall within the scope of a landowner's duty of care.


We, therefore, conclude that Pacific Plaza was entitled to summary judgment on the ground that
it owed no duty to Ann M. to provide security guards in the common areas.


III. Disposition
The judgment of the Court of Appeal is affirmed.


Lucas, C. J., Kennard, J., Arabian, J., Baxter, J., and George, J., concurred.


MOSK, J.
I dissent.


The “prior similar incidents” test was thoroughly analyzed in Isaacs v. Huntington Memorial
Hospital (1985) 38 Cal.3d 112 [211 Cal.Rptr. 356, 695 P.2d 653, A.L.R.4th 1747], and this court
held it to be improper. The opinion by Chief Justice Bird was unanimous, with then-associate
Justice Lucas and me concurring completely in the rationale and result.
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Now the majority purport to deal with Isaacs by “refinement” and a “revisit,” while they in effect
revive the rejected “prior similar incidents” *681  test. Indeed, they “conclude that the requisite
degree of foreseeability rarely, if ever, can be proven in the absence of prior similar incidents of
violent crime on the landowner's premises.” (Maj. opn., ante, p. 679, italics added.)


The Isaacs decision should be controlling in the instant case, the bottom line being that the issue
of liability and what the majority gratuitously describe as “an unfair burden upon landlords” are
factual matters that should be decided by a jury, not by summary judgment. I quote at length from
the Isaacs opinion (38 Cal.3d at pp. 125-127):


“This rule [requiring prior similar incidents] is fatally flawed in numerous respects. First, the
rule leads to results which are contrary to public policy. The rule has the effect of discouraging
landowners from taking adequate measures to protect premises which they know are dangerous.
This result contravenes the policy of preventing future harm. Moreover, under the rule, the first
victim always loses, while subsequent victims are permitted recovery. Such a result is not only
unfair, but is inimical to the important policy of compensating injured parties [citation]. Surely,
a landowner should not get one free assault before he can be held liable for criminal acts which
occur on his property.


“Second, a rule which limits evidence of foreseeability to prior similar criminal acts leads to
arbitrary results and distinctions. [Citation.] Under this rule, there is uncertainty as to how 'similar'
the prior incidents must be to satisfy the rule. The rule raises a number of other troubling questions.
For example, how close in time do the prior incidents have to be? How near in location must they
be? The rule invites different courts to enunciate different standards of foreseeability based on
their resolution of these questions.


“Third, the rule erroneously equates foreseeability of a particular act with previous occurrences
of similar acts. This court has already rejected that notion. ' ”The mere fact that a particular kind
of an accident has not happened before does not ... show that such accident is one which might
not reasonably have been anticipated.“ [Citation.] Thus, the fortuitous absence of prior injury
does not justify relieving defendant from responsibility for the foreseeable consequences of its
acts.' (Weirum v. RKO General, Inc. [(1975)] 15 Cal.3d [40,] 47 [123 Cal.Rptr. 468, 539 P.2d 36].)


“Finally, the 'prior similar incidents' rule improperly removes too many cases from the jury's
consideration. It is well established that foreseeability is ordinarily a question of fact. ( *682
Bigbee v. Pacific Tel. & Tel. Co. (1983) 34 Cal.3d 49, 56 [192 Cal.Rptr. 857, 665 P.2d 947];
Weirum v. RKO General, Inc., supra, 15 Cal.3d at p. 46.) 'It may be decided as a question
of law only if, ”under the undisputed facts there is no room for a reasonable difference of
opinion.“ [Citations.]' (Bigbee v. Pacific Tel. & Tel. Co., supra, 34 Cal.3d at p. 56.)
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“There is a general reluctance to remove foreseeability questions from the jury. [Citation.]
Foreseeability ' ”is not to be measured by what is more probable than not, but includes whatever
is likely enough in the setting of modern life that a reasonably thoughtful [person] would take
account of it in guiding practical conduct.“ [Citation.] One may be held accountable for creating
even ” 'the risk of a slight possibility of injury if a reasonably prudent [person] would not do so.'
“ ' (Bigbee v. Pacific Tel. & Tel. Co., supra, 34 Cal.3d at p. 57.)


“Thus, foreseeability is determined in light of all the circumstances and not by a rigid application
of a mechanical 'prior similars' rule. (Cf. Bigbee v. Pacific Tel. & Tel. Co., supra, 34 Cal.3d at
pp. 57-58.) As this court has held, 'what is required to be foreseeable is the general character of
the event or harm ... not its precise nature or manner of occurrence.' (Ibid.) Prior similar incidents
are helpful to determine foreseeability but they are not necessary. A rule that limits evidence of
foreseeability to prior similar incidents deprives the jury of its role in determining that question.


“A number of Courts of Appeal have properly recognized that evidence of prior similar incidents
is not the sine qua non of a finding of foreseeability. (Kwaitkowski v. Superior Trading Co. (1981)
123 Cal.App.3d 324, 329 ...; Gomez v. Ticor, supra, 145 Cal.App.3d 622, 630; see also Cohen v.
Southland Corp., supra, 157 Cal.App.3d 130, 140-142.) These cases express the better view.”


The Isaacs court concluded (38 Cal.3d at p. 135):


“Foreseeability of harm should ordinarily be determined by a jury. That determination calls for
the consideration of what is reasonable in light of all the circumstances. One such circumstance is
whether the occurrence of prior similar incidents placed the defendant on notice that its security
measures were not adequate to prevent harm to persons who use the defendant's premises. While
prior similar incidents are helpful to determine foreseeability, they are not required to establish
it. Other circumstances may also place the landowner on notice of a dangerous condition. A rule
which limits proof *683  of foreseeability to evidence of prior similar incidents automatically
precludes recovery to first-injured victims. Such a rule is inherently unfair and contrary to public
policy.”


For the foregoing reasons I must dissent from the majority opinion that in effect resurrects an
improper test discarded by this court eight years ago. *684


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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143 Cal.App.4th 151
Court of Appeal, Sixth District, California.


Ronald A. BAPTIST, et al., Plaintiffs and Appellants,
v.


Thomas ROBINSON, Jr., Defendant, Cross–Complainant and Appellant.
Thomas Fogarty Winery, LLC., Defendant, Cross–Defendant and Respondent.


No. H029233.
|


Sept. 21, 2006.
|


Rehearing Denied Oct. 12, 2006.
|


Review Denied Nov. 29, 2006.


Synopsis
Background: Motorcyclist, injured when he struck plastic agricultural bin that had fallen from
pickup truck, brought personal injury action against driver of truck and winery that employed him.
Employee cross-complained against winery for indemnity and contribution. The Superior Court,
Santa Clara County, No. 1–04–CV–013045, Kevin E. McKenney, J., granted winery summary
judgment. Motorcyclist and employee appealed.


Holdings: The Court of Appeal, Bamattre–Manoukian, Acting P.J., held that:


[1] employee was not acting in course and scope of his employment when he was purchasing
grapes in his truck to make his own wine;


[2] winery did not ratify employee's conduct; and


[3] employer was not directly liable in negligence.


Affirmed.
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West Headnotes (18)


[1] Labor and Employment Theory and purpose of imposing liability on employer
The doctrine of respondeat superior imposes vicarious liability on an employer for the
torts of an employee acting within the scope of his or her employment, whether or not the
employer is negligent or has control over the employee.


15 Cases that cite this headnote


[2] Labor and Employment Nature of liability in general
Where the question is one of an employer's vicarious liability, the inquiry should be
whether the risk was one that may fairly be regarded as typical of or broadly incidental to
the enterprise undertaken by the employer; accordingly, the employer's liability extends
beyond his actual or possible control of the employee to include risks inherent in or created
by the enterprise.


3 Cases that cite this headnote


[3] Labor and Employment Acts of Employee
The respondeat superior doctrine is to be given a broad application.


[4] Labor and Employment Nature of liability in general
An essential element of respondeat superior is a causal nexus or reasonable relationship
between the duties of employment and the conduct causing injury.


[5] Labor and Employment Nature of liability in general
For respondeat superior, the incident leading to the injury must be an outgrowth of the
employment; the risk of tortious injury must be inherent in the working environment or
typical of or broadly incidental to the enterprise the employer has undertaken.


5 Cases that cite this headnote


[6] Labor and Employment Theory and purpose of imposing liability on employer
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Respondeat superior liability should apply only to the types of injuries that as a practical
matter are sure to occur in the conduct of the employer's enterprise. CACI 3720.


1 Cases that cite this headnote


[7] Labor and Employment Furtherance of Employer's Business
Under the “going and coming rule” for the respondeat superior doctrine, an employee is
not regarded as acting within the scope of employment while going to or coming from
the workplace.


9 Cases that cite this headnote


[8] Labor and Employment Dual purpose
An exception to “going and coming rule” for the respondeat superior doctrine, is where
the employee is engaged in a special errand or special mission for the employer.


10 Cases that cite this headnote


[9] Labor and Employment Scope of Employment
Although it is generally a question of fact whether an employee's conduct is within the
scope of employment, thereby giving rise to respondeat superior liability, if the facts are
undisputed and no conflicting inferences are possible, the question is one of law.


5 Cases that cite this headnote


[10] Automobiles Employment-related issues
Winery employee was not acting in course and scope of his employment, thereby
precluding respondeat superior liability, when he was on his way on his own time to
purchase grapes in his pickup truck and winery's agricultural bin fell from truck and was
struck by motorcyclist, even though employee was authorized to make small quantities of
his own wine on winery premises; employee was not authorized to use bin, that type of
bin was not used for hauling grapes, and employee's making wine did not profit winery.


See 3 Witkin, Summary of Cal. Law (10th ed. 2005) Agency and Employment, § 176 et
seq.; Flahavan et al., Cal. Practice Guide: Personal Injury (The Rutter Group 2005) ¶
2:287 et seq. (CAPI Ch. 2-E); Cal. Jur. 3d, Employer and Employee, § 143 et seq.; Cal.
Civil Practice (Thomson/West 2003) Torts, § 3:3 et seq.
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1 Cases that cite this headnote


[11] Labor and Employment Intentional Acts
Labor and Employment Ratification
As an alternate theory to respondeat superior, an employer may be liable for an employee's
act where the employer either authorized the tortious act or subsequently ratified an
originally unauthorized tort.


5 Cases that cite this headnote


[12] Labor and Employment Nature and grounds
The failure to discharge an employee who has committed misconduct may be evidence of
ratification that imposes liability on the employer.


4 Cases that cite this headnote


[13] Labor and Employment Ratification
The theory of ratification is generally applied where an employer fails to investigate or
respond to charges that an employee committed an intentional tort, such as assault or
battery.


11 Cases that cite this headnote


[14] Labor and Employment Questions of Law or Fact
Whether an employer has ratified an employee's conduct, so as to impose liability on the
employer, is generally a factual question.


7 Cases that cite this headnote


[15] Automobiles Employment-related issues
Winery's authorizing employee to make his own wine on premises did not impose
ratification liability on winery for injury to motorcyclist who struck agricultural bin that
fell from employee's pickup truck while employee was on his way to purchase his own
grapes; winery did not ratify employee's use of bin or his failure to secure bin to truck.


1 Cases that cite this headnote
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[16] Automobiles Articles projecting, falling, or thrown from vehicle
Automobiles Employment-related issues
Winery had no duty to train employee to secure agricultural bin to his pickup truck, and
thus was not liable in negligence for injuries to motorcyclist who struck bin after it fell
from employee's truck while he was on his way to purchase his own grapes; this type
of bin was used for fermenting crushed grapes, not hauling grapes, and thus it was not
foreseeable that employee would use bin for hauling.


1 Cases that cite this headnote


[17] Negligence Elements in general
The elements of a negligence cause of action are the existence of a legal duty of care,
breach of that duty, and the breach as the proximate cause of the resulting injury.


54 Cases that cite this headnote


[18] Appeal and Error Reply briefs
When new arguments are raised in the reply brief, to which respondent has no opportunity
to respond, appellate courts are not required to consider them.


9 Cases that cite this headnote


Attorneys and Law Firms


**155  Paul B. Kemp, Esq., Law Office of Paul B. Kemp, for Appellant Ronald A. Baptist, et al.


Robert M. Gerhardt, Esq., Benjamin A. Emmert, Esq., Ericksen, Arbuthnot, Kilduff, Day &
Lindstrom, Inc., San Jose, for Defendant, Cross–Complainant and Appellant Thomas Robinson, Jr.


Cheryl L. Ferguson, Glaspy & Glaspy, Inc., for Respondent Thomas Fogarty Winery, LLC.


Opinion


BAMATTRE–MANOUKIAN, Acting P.J.


*155  Just before dawn on October 23, 2003, plaintiff Ronald Baptist was riding his motorcycle on
Highway 85 when he struck a large plastic agricultural bin that had fallen from a pickup truck. He
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sustained serious injuries. The pickup truck was owned and driven by defendant Thomas Robinson,
who was employed by defendant Thomas Fogarty Winery, LLC (the Winery). The bin belonged to
the Winery. In the ensuing personal injury action, Baptist alleged negligence against Robinson and
further alleged that the Winery was both vicariously and directly liable for his injuries. Robinson
filed a cross-complaint against the Winery for indemnity and contribution.


The Winery filed a motion for summary judgment on the ground that it could not be vicariously
liable for its employee's allegedly negligent conduct because Robinson was not acting within the
course and scope of his employment at the time of the accident. Instead, he was on an errand on his
own time that was solely for his own benefit, namely picking up grapes to make wine for himself.
The Winery also argued that there were no facts showing it was directly negligent. The court
granted the motion and entered judgment in favor of the Winery. Baptist and Robinson appeal.


Appellants argue that there were triable issues of fact as to 1) whether Robinson's conduct at the
time of the accident was foreseeable in light of his *156  employment responsibilities, in that he
was engaged in an activity authorized by the Winery that was reasonably related to his employment
and benefited his employer; 2) whether the Winery subsequently ratified Robinson's misconduct;
and 3) whether the Winery was negligent in failing to instruct its employees in how to safely secure
bins in an open truck and in failing to prevent its **156  employees from making their own private
stocks of wine on the Winery premises. After conducting independent review of the record, we
find as a matter of law that Robinson was not acting within the course and scope of his employment
at the time of the accident. We find further that there were no triable issues of material fact as to
the Winery's direct negligence. Accordingly, we affirm the judgment in favor of the Winery.


BACKGROUND FACTS


Robinson was hired by the Winery in 1998. As part of his employment compensation, he lived in
a home on the Winery property in Los Gatos. In 2003, at the time of the accident, Robinson was
assistant winemaker and cellar master. His immediate supervisor, Michael Martella, was the head
winemaker at the Winery. Dr. Thomas Fogarty is a principal of Thomas Fogarty Winery, LLC. He
spent approximately eight hours per week at the Winery. Scott Adams was the general manager of
the Winery at the time of the accident, but he did not have his office on the Winery property. The
day-to-day winemaking activities at the Winery were the responsibility of Martella.


Martella and Dr. Fogarty had an oral agreement that Martella could make up to 1200 cases of his
own label of wine using the facilities at the Winery. The Winery wrote off the costs associated
with this in lieu of an annual bonus to Martella. Several years after he started work at the Winery,
Robinson told Martella that he was interested in making his own wine. Martella encouraged him
to make his own wine. Robinson started making small amounts of his own wine at the Winery. He







Baptist v. Robinson, 143 Cal.App.4th 151 (2006)
49 Cal.Rptr.3d 153, 06 Cal. Daily Op. Serv. 9019, 2006 Daily Journal D.A.R. 12,883


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


bought his own grapes, used some of the Winery's equipment to process the wine, and bottled the
wine at home in his own bottles. In 2000 he made one barrel of wine. In 2001 and 2002, he made
two barrels. He did not sell his wine, but instead gave it away to family and friends.


In 2003, Robinson intended to make a slightly larger quantity of his own wine on the Winery
premises. He talked with Martella about this and Martella told him that it would be okay. Martella
then mentioned it to Adams in May or June of 2003, and told Adams that Robinson already had
a few barrels of his own wine on the property from 2002. Adams told Martella that he wanted the
barrels removed from the property and wanted Robinson to discontinue using the Winery facilities
to make his own personal wine. Adams also discussed the matter with Dr. Fogarty, who agreed
that Robinson should not *157  be allowed to make his personal wine on the Winery premises.
Martella decided to wait until after the fall harvest of 2003 was complete to tell Robinson he would
have to stop making his wine on the Winery premises.


Robinson learned of some Syrah grapes for sale at a vineyard in Gilroy called Coyote Springs
Vineyard. He arranged to purchase some of those grapes for his own use. The Winery did not make
this type of wine. On the evening of October 22, 2003, after work, Robinson borrowed a T-bin
from the supply of bins at the Winery facility, put it in his pickup truck and drove home. T-bins
are large agricultural bins that are used on the Winery premises for holding crushed grapes during
the fermentation process. They were not intended to be taken off of the property to be used for
transporting harvested grapes. Robinson did not ask anyone's permission to use the T-bin and no
one saw him put it in his truck. He had never before used a T-bin to transport grapes for his own
personal stock of wine.


Robinson got up at 5:00 a.m. the next morning, wedged the T-bin in the back of **157  his truck
between the wheel wells and secured it with a bungee cord. He then set out for the Coyote Springs
Vineyard. He was traveling south on Highway 85 at approximately 5:30 a.m. when he noticed in
his rear view mirror that the T-bin was no longer in the truck. He got off the freeway and doubled
back to look for the T-bin. He saw signs that there had been an accident where he thought the
bin might have fallen. Emergency vehicles had arrived. 1  He contacted law enforcement and told
them that he had lost a bin from the back of his truck. After being interviewed by the police, he
proceeded to Gilroy, loaded the grapes directly into the bed of his truck, and got back to the Winery
to start work by 9:30 a.m. He did not tell Martella or anyone else at the Winery about the accident.
He did not think it concerned the Winery because he had been picking up grapes for his own use.


1 Baptist lost control of his motorcycle when he hit the bin and the motorcycle struck the
cement divider in the middle of the highway. Baptist was taken from the scene by ambulance
to San Jose Medical Center.
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Martella noticed that Robinson had purchased some grapes from the Coyote Springs Vineyard. He
thought they looked like good grapes and he decided to purchase some for his own stock. Martella
picked up some Syrah grapes from Coyote Springs for his personal wine in a Winery truck. He
used the Winery's picking bins rather than T-bins for this. Martella also picked up a load of crushed
Syrah grapes for Robinson from the Savannah–Chanelle Vineyard in Santa Cruz. This was after
the accident but before Martella knew about it. When he got the grapes for Robinson, Martella
used his own truck and loaded the crushed grapes into two T-bins in the back of his truck. He
secured the T-bins with straps and winches.


*158  In November of 2003, about a month after the accident, Martella learned of the accident
when a letter arrived at the winery from the Baptists' attorney. Martella talked to Robinson about
it. And he also told Robinson at that time that he had to stop making his own wine at the Winery
and that he should remove the barrels of wine that were his.


PROCEDURAL BACKGROUND


Baptist and his wife Irene Baptist filed a complaint for personal injury against Robinson on January
22, 2004. A first amended complaint was filed on July 8, 2004, which named Thomas Fogarty
Winery, LLC, as an additional defendant, as well as Macro Plastics, Inc., the maker of the T-bin.
The first amended complaint contained causes of action for motor vehicle negligence, general
negligence, products liability and loss of consortium. As against the Winery, plaintiffs alleged that
the Winery was Robinson's employer and that Robinson was operating the vehicle in the course of
his employment at the time of the accident. Plaintiffs further alleged that the T-bin belonged to the
Winery and that the Winery was negligent in failing to instruct its employees on the safe means
of transporting T-bins. Robinson filed a cross-complaint for indemnity and contribution against
the Winery on December 4, 2004.


The Winery filed its motion for summary judgment on February 28, 2005, on grounds that it could
not be held vicariously liable because Robinson was not acting within the scope of his employment
at the time of the accident, and that the T-bin involved in the accident had been taken and used
without the employer's knowledge or consent. Robinson also filed a summary judgment motion,
on March 10, **158  2005, on the ground that, when the accident occurred, he was engaging in
conduct reasonably related to his employment and was acting within the course and scope of his
employment.


The two motions were heard on May 24, 2005. The court granted the Winery's motion and denied
Robinson's motion and judgment was entered in favor of the Winery.
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STANDARD OF REVIEW


“The purpose of the law of summary judgment is to provide courts with a mechanism to cut
through the parties' pleadings in order to determine whether, despite their allegations, trial is in
fact necessary to resolve their dispute.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826,
843, 107 Cal.Rptr.2d 841, 24 P.3d 493 (Aguilar ).) A defendant is entitled to summary judgment
only if “no issues of triable fact appear and the moving party is entitled to judgment as a matter
of law.” *159  (Miller v. Department of Corrections (2005) 36 Cal.4th 446, 30 Cal.Rptr.3d 797,
115 P.3d 77; Code Civ. Proc., § 437c, subd. (c).)


“On appeal from a summary judgment, we conduct an independent review, applying the same
three-step process as the trial court.” (Burroughs v. Precision Airmotive Corp. (2000) 78
Cal.App.4th 681, 688, 93 Cal.Rptr.2d 124; cf. Intel v. Hamidi (2003) 30 Cal.4th 1342, 1348, 1
Cal.Rptr.3d 32, 71 P.3d 296.) (1) Because summary judgment is defined by the material allegations
in the pleadings, we first look to the pleadings to identify the elements of the causes of action for
which relief is sought. (2) We then examine the moving party's motion, including the evidence
offered in support of the motion. A defendant moving for summary judgment has the initial burden
of showing that a cause of action lacks merit, either because “one or more of the elements of
the cause of action cannot be ... established” (Code Civ. Proc., § 437c, subd (o) (1)) or because
defendant “establishes an affirmative defense to that cause of action.” (Code Civ. Proc., § 437c,
subd. (o)(2).) (3) If defendant's moving papers make a prima facie showing that justifies a judgment
in defendant's favor, the burden then shifts to the plaintiff “to show that a triable issue of one or
more material facts exists as to that cause of action or a defense thereto.” (Code Civ. Proc., § 437c,
subd. (p)(2); Aguilar, supra, 25 Cal.4th at p. 849, 107 Cal.Rptr.2d 841, 24 P.3d 493.) Summary
judgment is proper if all the papers submitted show that there is no issue requiring a trial as to any
fact that is necessary under the pleadings. (Aguilar, supra, 25 Cal.4th at p. 843, 107 Cal.Rptr.2d
841, 24 P.3d 493; Code Civ. Proc., § 437c, subd. (c).) In such a case the moving party is entitled
to judgment as a matter of law. (Code Civ. Proc., § 437c, subd. (c).)


In determining whether the parties have met their respective burdens, the court considers all
admissible evidence and the inferences reasonably drawn therefrom in the light most favorable
to the party opposing the motion. (Aguilar, supra, 25 Cal.4th at p. 844, 107 Cal.Rptr.2d 841, 24
P.3d 493.) We recognize that summary judgment “ ‘is a drastic measure which should be used
with caution so that it does not become a substitute for trial.’ ” (Marketing West, Inc. v. Sanyo
Fisher (USA) Corp. (1992) 6 Cal.App.4th 603, 610, 7 Cal.Rptr.2d 859.) We therefore “liberally
construe plaintiffs' evidentiary submissions and strictly scrutinize defendants' own evidence, in
order to resolve any evidentiary doubts or ambiguities in plaintiffs' favor.” (Wiener v. Southcoast
Childcare Centers, Inc. (2004) 32 Cal.4th 1138, 1142, 12 Cal.Rptr.3d 615, 88 P.3d 517.) On the
other hand, plaintiffs resisting summary judgment **159  must produce substantial responsive
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evidence sufficient to establish a triable issue of material fact. (Sangster v. Paetkau (1998) 68
Cal.App.4th 151, 162, 80 Cal.Rptr.2d 66.) Evidence that simply gives rise to speculation “cannot
be regarded as substantial, and is insufficient to establish a triable issue of material fact.” (Id. at p.
163, 80 Cal.Rptr.2d 66.) “There is a triable issue of material fact if, and only if, the evidence would
allow a reasonable trier of fact to find the underlying fact in *160  favor of the party opposing the
motion in accordance with the applicable standard of proof.” (Aguilar, supra, 25 Cal.4th at p. 850,
107 Cal.Rptr.2d 841, 24 P.3d 493, fn. omitted.)


ANALYSIS


As against the Winery, the first amended complaint alleged that Robinson was employed by the
Winery; that Robinson was acting within the course of his employment when the accident occurred;
that the T-bin that fell onto the freeway was owned by the Winery; and that the Winery was
negligent in failing to instruct its employees on how to safely transport T-bins. These allegations
pleaded causes of action against the Winery both for direct negligence and for vicarious liability
under a theory of respondeat superior.


In regard to the theory that the Winery was vicariously liable, appellants contend that there were
triable issues of fact as to whether the Winery had authorized the conduct that caused the accident,
whether Robinson was engaged in conduct that benefited the Winery, and whether the conduct was
reasonably related to, or a foreseeable outgrowth of, Robinson's job duties. As an alternate theory,
appellants argue that even if the Winery did not authorize the conduct causing the injury, the Winery
is liable because it later ratified Robinson's conduct. As to direct negligence, appellants argue that
the Winery failed to instruct its employees regarding safe transportation of T-bins, and also that
the Winery failed to make sure that Martella had told Robinson to cease his private winemaking
activities, as per Adams's instructions, and that Robinson had done so.


Employer Liability Under the Doctrine of Respondeat Superior
[1]  [2]  The doctrine of respondeat superior imposes vicarious liability on an employer for the
torts of an employee acting within the scope of his or her employment, whether or not the employer
is negligent or has control over the employee. (Bussard v. Minimed, Inc. (2003) 105 Cal.App.4th
798, 803, 129 Cal.Rptr.2d 675; Civ.Code, § 2338.) As a matter of policy it is considered fair to
allocate to the costs of doing business a loss resulting from a risk that arises in the context of
the employment enterprise. (Farmers Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992,
1003, 47 Cal.Rptr.2d 478, 906 P.2d 440 (Farmers ).) “ ‘[W]here the question is one of vicarious
liability, the inquiry should be whether the risk was one “that may fairly be regarded as typical of
or broadly incidental” to the enterprise undertaken by the employer.’ [Citation.] Accordingly, the
employer's liability extends beyond his actual or possible control of the employee to include risks
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inherent in or created by the enterprise.” (Ibid. italics in original; quoting Perez v. Van Groningen
& Sons, Inc. (1986) 41 Cal.3d 962, 968, 227 Cal.Rptr. 106, 719 P.2d 676.)


[3]  *161  The respondeat superior doctrine is to be given a broad application, as the Supreme
Court explained in Farmers. “For example, ‘[t]he fact that an employee is not engaged in the
ultimate object of his employment at the time of his wrongful act does not preclude attribution
of liability to an employer.’ [Citation.] Thus, acts necessary **160  to the comfort, convenience,
health, and welfare of the employee while at work, though strictly personal and not acts of
service, do not take the employee outside the scope of employment. [Citation.] Moreover, ‘ “where
the employee is combining his own business with that of his employer, or attending to both at
substantially the same time, no nice inquiry will be made as to which business he was actually
engaged in at the time of injury, unless it clearly appears that neither directly nor indirectly could
he have been serving his employer.” [Citations.]’ ” (Farmers, supra, 11 Cal.4th at p. 1004, 47
Cal.Rptr.2d 478, 906 P.2d 440.)


Although the scope of employment is generally viewed broadly under the respondeat superior
doctrine, the Supreme Court made clear in Farmers that an employer is not to be held strictly liable
for all actions of its employees during working hours. “Significantly, an employer will not be held
vicariously liable for an employee's malicious or tortious conduct if the employee substantially
deviates from the employment duties for personal purposes. [Citations.] Thus, if ... the misconduct
is not an ‘outgrowth’ of the employment [citation], the employee is not acting within the scope of
employment. Stated another way, ‘[i]f an employee's tort is personal in nature, mere presence at
the place of employment and attendance to occupational duties prior or subsequent to the offense
will not give rise to a cause of action against the employer under the doctrine of respondeat
superior.’ [Citation.] In such cases, the losses do not foreseeably result from the conduct of
the employer's enterprise and so are not fairly attributable to the employer as a cost of doing
business.” (Farmers, supra, 11 Cal.4th at pp. 1004–1005, 47 Cal.Rptr.2d 478, 906 P.2d 440, italics
in original.)


[4]  [5]  [6]  An essential element of respondeat superior is a causal nexus or reasonable
relationship between the duties of employment and the conduct causing injury. “[T]he incident
leading to the injury must be an ‘outgrowth’ of the employment [citation]; the risk of tortious injury
must be ‘ “inherent in the working environment” ’ [citation] or ‘ “typical of or broadly incidental
to the enterprise [the employer] has undertaken.” ’ ” (Lisa M. v. Henry Mayo Newhall Memorial
Hospital (1995) 12 Cal.4th 291, 298, 48 Cal.Rptr.2d 510, 907 P.2d 358.) A related approach is to
ask “whether the tort was, in a general way, foreseeable from the employee's duties. Respondeat
superior liability should apply only to the types of injuries that ‘ “as a practical matter are sure to
occur in the conduct of the employer's enterprise.” ’ ” (Id. at p. 299, 48 Cal.Rptr.2d 510, 907 P.2d
358.) These two approaches are reflected in California, Civil Jury Instruction No. 3720 (Judicial
Council of California Civil Jury Instructions (2006), hereafter CACI). CACI No. 3720 provides



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995240400&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132680&pubNum=661&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132680&pubNum=661&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995240400&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995240400&pubNum=661&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995240400&pubNum=661&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995240400&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995240400&pubNum=661&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=661&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=661&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=661&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=661&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0328808436&pubNum=0164298&originatingDoc=I7641228d499011dbbffafa490ee528f6&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Baptist v. Robinson, 143 Cal.App.4th 151 (2006)
49 Cal.Rptr.3d 153, 06 Cal. Daily Op. Serv. 9019, 2006 Daily Journal D.A.R. 12,883


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


that in order to show that an employee was acting within *162  the scope of employment when
plaintiff was harmed, plaintiff must show that the conduct was either “reasonably related to the
kinds of tasks that the [employee/agent] was employed to perform” or was “reasonably foreseeable
in light of the employer's business or the [agent's/employee's job] responsibilities.” See also Bailey
v. Filco, Inc. (1996) 48 Cal.App.4th 1552, 1559–1560, 56 Cal.Rptr.2d 333.)


[7]  [8]  An offshoot of the doctrine of respondeat superior is the so-called “going and coming
rule.” Under this rule, an employee is not regarded as acting within the scope of employment while
going to or coming from the workplace. (Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d 956,
961, 88 Cal.Rptr. 188, 471 P.2d 988.) **161  This is based on the concept that the employment
relationship is suspended from the time the employee leaves work until he or she returns, since the
employee is not ordinarily rendering services to the employer while traveling. (Munyon v. Ole's
Inc. (1982) 136 Cal.App.3d 697, 703, fn. 1, 186 Cal.Rptr. 424; Gipson v. Davis Realty Co. (1963)
215 Cal.App.2d 190, 209–210, 30 Cal.Rptr. 253.) An exception to this rule is where the employee
is engaged in a “special errand” or “special mission” for the employer. (Ducey v. Argo Sales Co.
(1979) 25 Cal.3d 707, 722, 159 Cal.Rptr. 835, 602 P.2d 755; Trejo v. Maciel (1966) 239 Cal.App.2d
487, 495, 48 Cal.Rptr. 765; Sullivan v. Thompson (1939) 30 Cal.App.2d 675, 677–678, 87 P.2d
62.) In that case the employee is considered to be acting within the scope of employment during
the time he or she is engaged in the special errand. (Boynton v. McKales (1956) 139 Cal.App.2d
777, 789, 294 P.2d 733.) “Thus, it is necessary to determine the main purpose of injury-producing
activity: If it was the pursuit of the employee's personal ends, the employer is not liable.” (LeElder
v. Rice (1994) 21 Cal.App.4th 1604, 1607, 26 Cal.Rptr.2d 749.)


[9]  Although it is generally a question of fact whether conduct is within the scope of employment,
if the facts are undisputed and no conflicting inferences are possible, the question is one of law.
(Munyon v. Ole's, Inc., supra, 136 Cal.App.3d 697, 701, 186 Cal.Rptr. 424.)


The Parties' Respective Showings Regarding Respondeat Superior
[10]  The Winery produced evidence showing the following undisputed facts. The truck that
Robinson was driving to Gilroy on the morning of October 23, 2003, was his own truck. The
Winery had no ownership interest in the truck. When the accident occurred, Robinson was on his
way to buy grapes to make his own personal stock of wine. He paid for the grapes himself. He
was not reimbursed by the Winery for any part of the trip. The accident occurred at approximately
5:30 in the morning, before dawn and before Robinson's usual working hours at the Winery. After
picking up his grapes, Robinson reported *163  to work at the Winery later that morning. Robinson
did not have permission from anyone at the Winery to take the Winery's T-bin to transport his
grapes. He put the T-bin in his truck on the evening of October 22, 2003, after work. No one
at the Winery was aware of him taking the T-bin. He had never transported a T-bin in his own
vehicle before. He did not tell anyone at the Winery about the accident because he did not think
it concerned the Winery since he was not working at the time.
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These facts show that, although Robinson was traveling to pick up wine grapes at the time of the
accident, he was not engaged in “ ‘the enterprise undertaken by the employer,’ ” but rather was
procuring grapes for making his own stock of wine. (See Farmers, supra, 11 Cal.4th at p. 1003,
47 Cal.Rptr.2d 478, 906 P.2d 440.) He was not on any “special errand” for his employer, but was
on a personal errand for his own benefit on his own time. His trip to Gilroy was not in pursuit
of his employment duties and responsibilities as assistant winemaker at the Winery. He had not
yet started his work day for the Winery. (See Ducey v. Argo Sales Co., supra, 25 Cal.3d 707, 159
Cal.Rptr. 835, 602 P.2d 755.) Nor was this a situation where the employee was attending to his own
business and the business of his employer at the same time. (See, e.g., John R. v. Oakland Unified
School Dist. (1989) 48 Cal.3d 438, 447, 256 Cal.Rptr. 766, 769 P.2d 948.) Robinson's wine was
for his own use and for gifts to family and friends. **162  It was not distributed or sold through
the Winery and did not produce any profit for the Winery business. In sum, the “main purpose” of
Robinson's trip to Gilroy with the T-bin was not to further the employer's enterprise, but to procure
grapes for himself. (See LeElder v. Rice, supra, 21 Cal.App.4th at p. 1607, 26 Cal.Rptr.2d 749.)
Under these facts, the Winery, as the moving party, carried the burden of making a prima facie
showing that Robinson was not acting within the course and scope of his employment at the time
of the accident. The burden then shifted to the plaintiffs to show that a triable issue of one or more
material facts existed as to their theory that the Winery was vicariously liable under a theory of
respondeat superior. (Code Civ. Proc., § 437c, subd. (p)(2); Aguilar, supra, 25 Cal.4th at p. 849,
107 Cal.Rptr.2d 841, 24 P.3d 493.)


Appellants contend that they produced evidence creating triable factual issues regarding the
application of the doctrine of respondeat superior. They contend the facts show that Robinson was
authorized by his employer to make his own wine at the Winery and that it was in the course
of this authorized activity, which provided benefit to his employer, that the accident occurred.
They contend the facts show that Robinson's personal winemaking was reasonably related to his
employment duties and that it was foreseeable that he would be hauling grapes to the Winery for
this employment-related purpose.


The evidence showed that only Martella had an agreement with Dr. Fogarty to make his own
label of wine at the Winery; Robinson had no such *164  agreement. Dr. Fogarty and Adams
had both decided that Robinson would not be allowed to make his own personal stock of wine
at the Winery, and Adams believed that Martella had so informed Robinson. However, Martella
permitted Robinson to produce a small amount of his own wine and store it on the Winery property.
Even after Martella was told by Adams that Robinson must discontinue his personal winemaking
activities, Martella decided to let Robinson make his own wine in the fall of 2003.


Although these facts show that Robinson had his supervisor's permission to make small quantities
of wine on the premises of the Winery, no facts show that anyone authorized or even permitted
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him to use one of the Winery's T-bins to pick up and haul grapes for his wine. No one at the
Winery knew that Robinson intended to transport grapes the morning of October 23, 2003, or that
he was going to use a T-bin for that purpose. T-bins were not intended for use off of the Winery
premises, and the record shows that no one at the Winery had ever before used a T-bin to haul
harvested grapes in an open truck. Other types of bins, called S-bins, were used to transport grapes
from the field to the Winery. Since S-bins were intended to be used off of the Winery premises,
they were stamped with the Winery's name. T-bins, on the other hand, were used as vessels to
hold crushed grapes during the fermentation process at the Winery. Consistent with this use on
the Winery premises, T-bins did not bear the Winery's name. No one saw Robinson take the T-
bin and load it into his truck the night before the accident. No one saw him leave before dawn the
next morning. The facts therefore do not support the inference, as appellants argue, that Robinson
was “authorized” or even “permitted” by his employer to use one of the Winery's T-bins to pick
up and transport his own grapes.


Appellants contend there were facts showing that Robinson's personal winemaking benefited the
Winery and therefore that his trip to Gilroy furthered the employer's enterprise. They contend
the **163  Winery was benefited in several ways: Robinson's personal winemaking enhanced his
winemaking skills and enabled him to be a better assistant winemaker and produce better wines
for the Winery; Robinson's wine could possibly provide a profit to the Winery in the future, as
Martella's wine did; and Robinson's personal winemaking assisted Martella in making his own
wine, which produced a profit for the Winery.


As to the first point, it is reasonable to conclude that Robinson's experience making his own
wine helped him to develop winemaking skills. However, this is not the type of tangible benefit
that can provide the nexus necessary to bring Robinson's conduct at the time of the accident
within the course and scope of his employment. The case of Blackman v. Great American First
Savings Bank (1991) 233 Cal.App.3d 598, 284 Cal.Rptr. 491 illustrates *165  this. In that case,
a written agreement between a bank employee and the bank set forth the terms of an educational
assistance program whereby the employer would pay for tuition and book expenses in return for
the employee's agreement to pursue a job-relevant degree and remain a bank employee for at
least five years. The employee was involved in an accident on her way from the bank to attend a
class pursuant to this program. Although there was a stronger nexus in Blackman than in our case
between the employee's job-related responsibilities and her activity at the time of the accident, the
court in that case found that she was not on a special errand for her employer when she was on
her way to school and thus was not acting within the course and scope of her employment. While
the bank would receive a benefit from her college attendance and future employment, this was
only “broadly collateral” to the business of banking. (Id. at p. 604, 284 Cal.Rptr. 491.) “Although
Great American may have enhanced its banking business by facilitating its employees' educational
advancement, the schoolwork has no direct impact on the day-to-day banking operations and the
benefit is derived only indirectly over time.” (Ibid.) The same can be said in the case before us,
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where any benefit to the Winery from Robinson's improving his skills by making his own wine
could be derived only indirectly and over time.


The benefit-to-employer aspect of the respondeat superior doctrine was further examined in the
case of LeElder v. Rice, supra, 21 Cal.App.4th 1604, 26 Cal.Rptr.2d 749. In that case the trial
court held that the employee was providing a benefit to the employer at the time the automobile
accident occurred, for several reasons: the employee was on call 24 hours a day; the employee was
reimbursed by the employer for auto and pager expenses; the employee's use of the company van
was a typical part of the employer's business enterprise; and the employee was returning home to
make a business call at the time of the accident. The Court of Appeal disagreed that these facts
were sufficient to invoke the doctrine of respondeat superior. The court held that “the existence
or nonexistence of employer benefits is not dispositive in determining vicarious liability.” (Id. at
p. 1609, 26 Cal.Rptr.2d 749.) Rather the dispositive question is what was the primary purpose of
the activity that produced the injury.


In the LeElder case, the accident occurred when the employee was returning home from driving
his children to school in the company van. At home he intended to eat breakfast and read the paper
before making a business call. Thus the purpose of the activity he was engaged in at the time of the
accident was “purely personal.” (LeElder v. Rice, supra, 21 Cal.App.4th at p. 1608, 26 Cal.Rptr.2d
749.) The court therefore found, as a matter of law, that **164  the employee was not within the
scope of employment when the injury occurred. Here Robinson was similarly engaged in an errand
of his own at the time of the accident. Even if there was some benefit the employer might ultimately
derive from Robinson improving his own winemaking abilities, the purpose *166  of his trip on
October 23, 2003, was purely personal and his employer thus cannot be vicariously liable.


Appellants' contention that Robinson's winemaking could provide a profit to the Winery because
Martella's wine did so, is entirely speculative and thus “is insufficient to establish a triable issue of
material fact.” (Sangster v. Paetkau, supra, 68 Cal.App.4th at p. 163, 80 Cal.Rptr.2d 66.) Robinson
made a small amount of wine; Martella made up to 1200 cases a year. Robinson had no arrangement
with Dr. Fogarty, as Martella had, to produce his own label of wine at the Winery. And even if
we assume that the Winery profited from the sale of Martella wines, 2  it simply does not follow
from the fact that Martella's winemaking venture may have produced a profit for the Winery that
Robinson's winemaking would also benefit the Winery.


2 Whether Martella's wine produced a profit for the Winery was in dispute. In Dr. Fogarty's
deposition he testified that it was his understanding that Martella could sell his own label of
wine at the Winery's tasting room and that the Winery would make a profit from this. The
Winery later produced evidence by its accountant that the Martella wine did not produce
a profit for the Winery. It was not sold on the Winery's premises until 2004, and the
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arrangement with Martella was that the Winery would write off the costs of his personal
wine production as a bonus to him.


Finally, the record does not show, as appellants assert, that Robinson's “express job duties” at the
Winery included assisting Martella in making Martella's own label of wine. Dr. Fogarty stated
that he did not know if Martella used other employees to help him make his own wine. Although
Martella purchased some Syrah grapes from the Coyote Springs Vineyard after evaluating the
grapes that Robinson had purchased there, these facts do not reasonably support an inference that
part of Robinson's employment duties at the Winery was to assist Martella to make Martella's own
wine. In sum, appellants were unable to show, under the so-called benefit test, that Robinson was
“ ‘[ ]either directly or indirectly ... serving his employer’ ” when he was on his way to purchase his
own grapes the morning of the accident. (Farmers, supra, 11 Cal.4th at p. 1004, 47 Cal.Rptr.2d
478, 906 P.2d 440.)


Appellants contend that there were triable issues of fact as to whether there was a reasonable
relationship between the conduct causing the accident and Robinson's employment at the Winery,
and further that there were triable issues of fact as to whether the accident was reasonably
foreseeable in light of the employer's business as a winery and Robinson's job as assistant
winemaker. (See CACI No. 3720.) Appellants' theory is that allowing employees to make their
own wine was a customary incident of the employment relationship and that this activity would
reasonably include transporting grapes to the Winery from other vineyards in the area. In support
of their theory, appellants produced evidence showing the following facts. Dr. Fogarty permitted
Martella to make his personal label of wine on the *167  premises, and to use equipment and
facilities at the Winery to do so. Martella was Robinson's direct supervisor and Dr. Fogarty
expected that Robinson, as assistant winemaker, would follow the directions of Martella, who
was head winemaker and responsible for the day-to-day operation of the Winery. Martella became
aware that Robinson was making small **165  quantities of his own personal wine on the premises
and encouraged him in this activity. In making his own wine, with Martella's permission, Robinson
was crushing his grapes at the Winery, using the Winery's T-bins as fermentation vessels, using
a grape press and barrels belonging to the Winery, and using the Winery's forklift to unload his
grapes. Martella picked up some crushed grapes for Robinson and brought them to the Winery,
knowing that Robinson was going to use the grapes for making his own personal wine. When
Martella picked up the crushed grapes, he used T-bins in the back of his pickup truck. Martella
allowed Robinson to finish making his own wine from the 2003 harvest, even though Adams had
told him that summer to tell Robinson to stop making personal wine on the premises.


Appellants contend that these facts create a triable issue that Robinson had the ostensible approval
of his employer to make his wine using the Winery's equipment and facilities and to transport
grapes from area vineyards. In appellants' view, this can therefore be considered to be a part of
Robinson's employment and winemaking training at the Winery. Appellants further contend that
because Martella used T-bins to pick up grapes for Robinson several weeks after the accident, it
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can be inferred that Robinson was also authorized, or at least permitted, to use the T-bins for that
purpose. Robinson's trip to pick up the grapes for his own wine with the T-bin on the morning of
October 23, 2003, was therefore reasonably connected to his employment and was a foreseeable
consequence of his employment.


While we must view the evidence in a light most favorable to appellants, we cannot agree that the
inferences appellants draw from the facts are reasonable ones. For instance, it does not logically
follow from the fact that Martella allowed Robinson to pursue his own winemaking, at least until
the 2003 harvest was over, that Robinson's personal winemaking activities constituted part of his
employment training or employment benefits at the Winery. Adams asked Martella about this and
Martella told him that Robinson's production of small quantities of his own personal wine was
“absolutely not” an essential part of his job. There is no evidence that allowing employees to make
their own personal stocks of wine was a “recognized, established and encouraged custom,” so as
to be a customary incident of the employment relationship, either at the Winery in this case or in
the winemaking industry. (See McCarty v. Workmen's Comp. Appeals Bd. (1974) 12 Cal.3d 677,
683, 117 Cal.Rptr. 65, 527 P.2d 617.) In fact in this case Martella, the head winemaker, was the
only employee who had an arrangement with Dr. Fogarty to make his own wine on the premises.


*168  Furthermore, Martella's use of two T-bins to pick up some crushed grapes for Robinson
does not tend to show that Robinson had permission or authorization from his employer to use
T-bins to transport harvested grapes. The undisputed evidence was that Robinson did not have
permission to use the T-bin and no one at the Winery saw him taking it or knew he was using
it. Moreover, when Martella used the T-bins to pick up the crushed grapes from the Santa Cruz
vineyard, he did not know that Robinson had used a T-bin to transport grapes two weeks earlier.
This was the first time either Robinson or Martella had ever used T-bins for this purpose. It is not
disputed that the T-bins were not intended for transporting grapes off the premises but rather were
intended for use as fermenting bins at the Winery. It cannot be inferred from these facts that the
use of T-bins to transport uncrushed grapes was a customary or typical occurrence **166  in the
Winery's winemaking business. The conduct producing the injury was therefore not a reasonably
foreseeable risk “ ‘inherent in or created by the [employer's] enterprise.’ ” (Farmers, supra, 11
Cal.4th at p. 1003, 47 Cal.Rptr.2d 478, 906 P.2d 440.)


Plaintiffs' theory that Robinson's conduct causing the accident was reasonably foreseeable in light
of his employer's business and his job responsibilities rests primarily on Avila v. Standard Oil Co.
(1985) 167 Cal.App.3d 441, 213 Cal.Rptr. 314 (Avila ). In Avila, Ernesto Hernandez and Elias
Meza worked at a Standard Oil service station. Meza was Hernandez's trainee. When Hernandez
had started working at the station, he had been told by his supervisor Kevin Ganz that he could not
work on personal vehicles at the station during business hours. However, several years later Ganz
allowed Hernandez to store his motorcycle, which needed repairs, at the station. On the day in
question Ganz was present when Hernandez was working on his motorcycle at the station during
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regular business hours and Meza was helping him. Hernandez asked Meza to go get a part for him
and loaned Meza his father's truck. On the way to do this errand, Meza lost control of the truck
and struck plaintiffs.


The court in Avila found that there were triable factual issues as to whether Meza was acting
within the scope of his employment at the time of the accident, whether Hernandez had ostensible
approval to work on his motorcycle during the workshift, and whether such approval was part
of the exchange of benefits between Hernandez and his employer. The key facts were that Meza
was doing an errand that his supervisor had specifically asked him to do, and that this occurred
during working hours. The court further found there were facts from which a factfinder could
conclude that Hernandez had ostensible authority to work on his motorcycle and that this was part
of the exchange of benefits between Hernandez and his employer. Although there was a standing
rule against working on personal vehicles during business hours, Ganz had specifically allowed
Hernandez to bring his motorcycle and store it at the station, knew Hernandez was repairing it, and
*169  was present during some of the time when Hernandez and Meza were working on it. This,
the court found, created a triable issue of fact that the rule against working on personal vehicles
had been revoked, and that working on personal vehicles at the station during business hours
may have been a benefit of the employment relationship. Meza was a trainee instructed to follow
Hernandez's directions. The court concluded, under all of these circumstances, that a fact finder
could determine that it was foreseeable that Hernandez would direct Meza to run an errand off the
premises in furtherance of an employment-related purpose. Thus the grant of summary judgment
in favor of the employer was improper. (Avila, supra, 167 Cal.App.3d at p. 448, 213 Cal.Rptr. 314.)


The case before us is distinguishable from Avila in several important respects. In our case,
Robinson was never told by his supervisor Martella or by anyone at the Winery to go and pick up
grapes on the morning of October 23, 2003. Robinson planned and paid for the trip himself, made
his own arrangements with the Coyote Springs Vineyard, and loaded the T-bin in his truck the night
before. His errand was for his own purposes and not at the direction of Martella or anyone at the
Winery. No one saw him take the T-bin, put it in his truck, or leave the premises. And none of this
occurred during regular business hours as in Avila. Although Martella was aware that Robinson was
making his own wine, contrary to the express prohibition of management, there was no evidence
**167  from which to draw a reasonable inference that Robinson's personal winemaking was part
of the exchange of benefits of his employment. In fact his employer had only recently learned of
this activity and had responded by telling Robinson's supervisor to put an end to it. A factfinder
could not reasonably find under all of these circumstances that Robinson's “main purpose [was]
to carry on the business of the employer” when he set out on the morning of October 23, 2003.
(Avila, supra, 167 Cal.App.3d at p. 448, 213 Cal.Rptr. 314.)


Ratification of Employee's Conduct
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[11]  [12]  [13]  [14]  As an alternate theory to respondeat superior, an employer may be liable
for an employee's act where the employer either authorized the tortious act or subsequently ratified
an originally unauthorized tort. (Shultz Steel Co. v. Hartford Accident & Indemnity Co. (1986) 187
Cal.App.3d 513, 519, 231 Cal.Rptr. 715; Civ.Code, § 2339.) The failure to discharge an employee
who has committed misconduct may be evidence of ratification. (Murillo v. Rite Stuff Foods,
Inc. (1998) 65 Cal.App.4th 833, 852, 77 Cal.Rptr.2d 12.) The theory of ratification is generally
applied where an employer fails to investigate or respond to charges that an employee committed
an intentional tort, such as assault or battery. (McChristian v. Popkin (1946) 75 Cal.App.2d 249,
171 P.2d 85; Murillo v. Rite Stuff Foods, Inc., supra, 65 Cal.App.4th 833, 77 Cal.Rptr.2d 12.)
*170  Whether an employer has ratified an employee's conduct is generally a factual question.
(Siva v. General Tire & Rubber Co. (1983) 146 Cal.App.3d 152, 194 Cal.Rptr. 51.)


[15]  Appellants contend that the facts show that the Winery “ratified” Robinson's personal
winemaking activities because it did nothing to discipline him following the accident with the T-
bin and in fact promoted him in April of 2004 to on-site sales manager. But appellants do not
show how Robinson's personal winemaking activities constituted any form of misconduct that was
later ratified. There is nothing inherently harmful to others in this activity. Furthermore, the record
reflects that after Martella learned of the accident, he told Robinson, as he had previously been
instructed to do by the general manager, to discontinue his personal winemaking activities and to
remove any stock of personal wine he was storing on the Winery premises. Robinson's personal
stock of wine was removed from the premises by January of 2004. Appellants do not contend
that the Winery in some way ratified or approved of Robinson's use of the T-bin, or his failure
to secure the T-bin in the back of his truck, the conduct that caused the harm. In sum, the theory
that an employer can be liable through ratifying an employee's wrongful conduct does not apply
to these circumstances.


Direct Negligence
[16]  [17]  In their first amended complaint appellants alleged that the Winery's negligence was a
cause of the injury in that the Winery failed to instruct its employees on safe methods of securing
T-bins in an open truck. The elements of a negligence cause of action are the existence of a legal
duty of care, breach of that duty, and the breach as the proximate cause of the resulting injury.
(Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 917–918, 50 Cal.Rptr.2d 309, 911 P.2d 496.)


In its summary judgment motion, the Winery produced evidence showing that the T-bins at the
Winery were not intended to be used to transport harvested grapes. When grapes were transported
from the field to the Winery, another kind of bin, called an S-bin, was used. T-bins were used for
fermenting crushed grapes on the premises of the Winery. The record shows that Robinson's use
of a T-bin **168  on October 23, 2003, to transport his grapes in his own vehicle was the first
time he, or anyone else at the Winery, had used a T-bin in this manner. No one knew he was going
to use the T-bin and no one saw him take it. Martella's use of two T-bins several weeks later to
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pick up crushed grapes does not tend to establish that this was a common practice at the Winery.
According to Martella, this was the first time he had used T-bins for this purpose and at the time he
did not know about Robinson's use of the T-bin. The evidence thus shows that transporting grapes
by means of *171  T-bins in pickup trucks was not a typical or common aspect of the employment
duties at the Winery. It was not reasonably foreseeable that someone would be harmed by a T-
bin that was being used in a manner that it was not intended to be used. Therefore, there was no
duty of care on the part of the Winery to prevent such harm by providing training to its employees
in safe methods of securing T-bins for transportation in open trucks. Consequently there can be
no breach of duty.


[18]  Appellants cited no case authority in their opening brief to support their contention that
the Winery breached a duty of care to them by failing to give employees safety instructions
regarding transporting T-bins. However, in their reply brief they expand on this point, citing
numerous cases to support the argument that Robinson's use of the T-bin was not an intervening
or superseding cause of the injury. (See, e.g., Jackson v. Ryder Truck Rental, Inc. (1993) 16
Cal.App.4th 1830, 20 Cal.Rptr.2d 913; Bigbee v. Pacific Tel. & Tel. Co. (1983) 34 Cal.3d 49, 192
Cal.Rptr. 857, 665 P.2d 947; Robison v. Six Flags Theme Parks, Inc. (1998) 64 Cal.App.4th 1294,
75 Cal.Rptr.2d 838.) When new arguments are raised in the reply brief, to which respondent has
no opportunity to respond, we are not required to consider them. (Pallco Enterprises, Inc. v. Beam
(2005) 132 Cal.App.4th 1482, 34 Cal.Rptr.3d 490.) Furthermore, to the extent that these cases
discuss proximate cause, they are not relevant here. As we have concluded, the facts do not show
the existence of a legal duty. If there is no duty, consideration of proximate cause is not necessary.
(Sturgeon v. Curnutt (1994) 29 Cal.App.4th 301, 306, 34 Cal.Rptr.2d 498.)


Appellants make the additional argument that the Winery was negligent in failing to follow through
to ensure that Martella had told Robinson to stop making wine on the premises, as Adams had
directed Martella to do, and that Robinson had in fact stopped making his personal wine at the
Winery. Appellants did not plead this theory of negligence and did not raise it in the summary
judgment proceedings. Consequently, respondent did not have the opportunity to respond to it
and appellants cannot raise it for the first time on appeal. (See In re Marriage of Eben–King
& King (2000) 80 Cal.App.4th 92, 117, 95 Cal.Rptr.2d 113[“[I]ssues or theories not properly
raised or presented in the trial court may not be asserted on appeal, and will not be considered
by an appellate tribunal.”].) Furthermore, this argument presupposes that the Winery had a duty
to prevent Robinson from making his own wine on the premises. There is no evidence that this
activity posed a danger or risk of harm to others. Therefore the Winery could not have breached a
duty of care by failing to ensure that Robinson's winemaking activities had ceased.


*172  DISPOSITION
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The judgment in favor of Thomas Fogarty Winery, LLC, is affirmed.


WE CONCUR: MIHARA and McADAMS, JJ.


All Citations


143 Cal.App.4th 151, 49 Cal.Rptr.3d 153, 06 Cal. Daily Op. Serv. 9019, 2006 Daily Journal D.A.R.
12,883
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212 Cal.App.3d 1034, 260 Cal.Rptr. 886


BONNIE BELL et al., Plaintiffs and Appellants,
v.


SHARP CABRILLO HOSPITAL et al., Defendants and Respondents


No. D006504.
Court of Appeal, Fourth District, Division 1, California.


Aug 1, 1989.


SUMMARY


A mother brought a wrongful death and survival action against a hospital for negligence in
reviewing the competence of a physician when he applied for renewal of his staff privileges with
the hospital. The mother alleged that her son died due to negligent surgery performed by the
physician. The jury found for the mother and awarded her $100,000 in economic damages and
$500,000 in noneconomic damages. However, the trial court refused to instruct the jury on punitive
damages and reduced the noneconomic damage award to $250,000 pursuant to Civ. Code, § 3333.2
(noneconomic damages limited to $250,000 in action against health care provider for professional
negligence). (Superior Court of San Diego County, No. 528416, Harold F. Wolters, Judge. * )


On appeal by the mother, the Court of Appeal affirmed. It held that the refusal to instruct the
jury on punitive damages was proper. The hospital did not intentionally and completely ignore
its duty to screen the physician's competence; rather, the hospital failed to conduct a complete
review by not formally inquiring of a second hospital as to why it had revoked the physician's staff
privileges. Given the nature and result of the hospital's review, knowledge that the renewal without
further investigation would have posed a probable risk of serious harm could not be imputed to
the hospital. It further held that the reduction of the award of noneconomic damages was proper.
Although Civ. Code, § 3333.2, is applicable only to those services within the scope of those for
which the provider is licensed, the competent selection and review of medical staff is precisely the
type of professional service a hospital is licensed and expected to provide.


* Retired judge of the superior court sitting under assignment by the Chairperson of the Judicial
Council.(Opinion by Work, J., with Benke, J., concurring. Separate concurring opinion by
Wiener, Acting P. J.) *1035


HEADNOTES
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Classified to California Digest of Official Reports


(1)
Dismissal and Nonsuit § 47--Nonsuit--Evidence--General Principles.
A nonsuit may be granted only when, disregarding conflicting evidence on behalf of the defendant
and giving to the plaintiff's evidence all the value to which it is legally entitled, and indulging
in every legitimate inference that may be drawn from that evidence, the result is a determination
that there is no evidence of sufficient substantiality to support a verdict in favor of the plaintiff.
Neither an appellate court nor a trial court may weigh the evidence or consider the credibility of
the witnesses.


(2a, 2b, 2c)
Healing Arts and Institutions § 13--Hospitals--Actions-- Negligent Review of Competence of
Medical Staff--Instructions--Availability of Punitive Damages.
In a wrongful death action against a hospital alleging negligence in reviewing the competence
of an allegedly negligent physician when he applied for renewal of his staff privileges, the trial
court properly refused to instruct the jury on punitive damages. The hospital did not intentionally
and completely ignore its duty to screen the physician's competence; rather, the hospital failed to
conduct a complete review by not formally inquiring of a second hospital as to why it had revoked
the physician's staff privileges. Given the nature and result of the review of the physician's 14-
year performance at the hospital, a report from the Board of Medical Quality Assurance indicating
no adverse action taken against the physician's license or staff privileges, and benign confidential
information obtained informally from the second hospital, knowledge that renewal without further
investigation would have posed a probable risk of serious harm could not be imputed to the
hospital.


(3)
Damages § 23--Exemplary or Punitive Damages--Malice, Oppression and Fraud--Requisite Intent.
Punitive damages are properly awarded in a civil action where the defendant is guilty of oppression,
fraud, or malice. The defendant must act with the intent to vex, injure, or annoy, or with a conscious
disregard of the plaintiff's rights.


(4)
Damages § 23.2--Exemplary or Punitive Damages--Malice, Oppression and Fraud--
Recklessness--Nonintentional Torts.
Where nonintentional torts involve conduct performed without intent to harm, punitive damages
may be assessed when the conduct constitutes conscious disregard of the rights or safety of others.
Such conduct may constitute malice within the meaning of Civ. Code, § 3294, which *1036



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3294&originatingDoc=I103c84dcfab011d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Bell v. Sharp Cabrillo Hospital, 212 Cal.App.3d 1034 (1989)
260 Cal.Rptr. 886


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


specifies when exemplary damages are permitted. To justify an award of punitive damages on
this basis, the plaintiff must establish that the defendant was aware of the probable dangerous
consequences of its conduct, and that the defendant willfully and deliberately failed to avoid those
consequences. Thus, to establish malice, it is not sufficient to show only that the defendant's
conduct was negligent, grossly negligent, or even reckless.


[See Cal.Jur.3d, Damages, § 122 et seq.; Am.Jur.2d, Damages, § 763 et seq.]


(5)
Courts § 45--Decisions and Orders--Doctrine of Stare Decisis--Obiter Dicta--Supreme Court.
Just because language in a California Supreme Court decision may be dictum does not give a
lower court license to ignore the language's persuasive effect and discard it where it represents
a statement of the Supreme Court that may well constitute a correct principle of law within the
collective minds of that court, but is simply unnecessary for the resolution of a matter pending
before the court.


(6a, 6b)
Healing Arts and Institutions § 13--Hospitals, Mental Institutions, and Nursing Homes--Actions--
Negligent Review of Competence of Medical Staff--Applicability of Statutory Limitation on
Noneconomic Damages.
Civ. Code, § 3333.2 (noneconomic damages limited to $250,000 in action against health care
provider for professional negligence), applied to an action against a hospital for negligence in
reviewing the competence of its medical staff. Although § 3333.2 is applicable only to those
services within the scope of those for which the provider is licensed, the competent selection and
review of medical staff is precisely the type of professional service a hospital is licensed and
expected to provide. Further, such an interpretation will not result in less responsible monitoring
of hospital staff competence, given the comprehensive legislative scheme regulating the quality of
health care provided by hospitals, the ability of an injured plaintiff to recover economic damages,
and other social and economic pressures on hospitals to remain competitive.


(7)
Healing Arts and Institutions § 19--Regulation--Medical Injury Compensation Reform Act--
Purpose.
The legislative stratagem in enacting the Medical Injury Compensation Reform Act was first, to
reduce the number and severity of medical malpractice injuries by erecting a framework to assure
medical quality affording governmental oversight of the education, licensing, and discipline of
physicians and health care providers; second, to reduce the cost and enhance the *1037  efficiency
of medical malpractice litigation by revising legal rules applicable to such litigation; and third, to
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curtail unwarranted malpractice insurance premium increases by establishing procedures to review
substantial rate increases and authorizing alternative insurance coverage programs.


COUNSEL
Miller, Boyko & Bell, Terry D. Harper and Raymond Pepper for Plaintiffs and Appellants.
McInnis, Fitzgerald, Rees, Sharkey & McIntyre, William Bailey, Fred Cohen, Horvitz & Levy, S.
Thomas Todd, Sharon Swanson and Lisa Perrochet for Defendants and Respondents.


WORK, J.


After 16 year-old Timothy Burbank died because of surgery negligently performed at Sharp
Cabrillo Hospital (Hospital), his mother, Bonnie Bell, sued the hospital for having previously
renewed the surgical staff privileges of Dr. Samuel E. Rosenzweig, the negligent surgeon. She
asserts the hospital breached its duty to exercise reasonable care in reviewing Rosenzweig's
competence when he applied for renewal of his staff privileges. Although she recovered both
economic and noneconomic compensatory damages for the death of her son, she contends the
trial court erred in refusing to instruct the jury on punitive damages and in reducing the award of
noneconomic damages to $250,000 under Civil Code 1  section 3333.2. As we shall explain, we
conclude neither contention has merit and affirm the judgment.


1 All statutory references are to the Civil Code unless otherwise specified.


Factual and Procedural Background
Burbank was taken to the Hospital's emergency room complaining of generalized abdominal pain.
Within hours, Rosenzweig, on-call for emergency duty at that time, performed exploratory surgery
resulting in complications from which Burbank died 12 days later. 2  Bell's wrongful death and
*1038  survival action against the Hospital alleged it consciously disregarded the safety of its
patients by granting staff privileges to Rosenzweig without investigating warnings of his possible
incompetence. At the end of Bell's case-in-chief, the trial court stated it would not instruct the jury
on punitive damages for lack of evidence that the Hospital consciously disregarded the safety of
others when reviewing Rosenzweig's application for renewal of staff privileges more than a year
before this tragic event. The jury's special verdict found the Hospital's negligence in evaluating
and reviewing Rosenzweig's staff privileges was a legal cause of Burbank's death and awarded
$100,000 economic damages and $500,000 noneconomic damages. The trial court reduced Bell's
recovery for noneconomic damages to $250,000 pursuant to section 3333.2 and also the total award
by $40,000, as an offset for monies received from Rosenzweig's estate.
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2 In light of the nature of the legal issues posed by this appeal, it is unnecessary to summarize
the circumstances and facts surrounding Burbank's treatment at the Hospital highlighted by
the tragic level of Rosenzweig's incompetence.


A. The Hospital's Peer Review Reapplication Procedure
The Hospital reviews each medical staff physician for reappointment every two years.
Each physician reviewed submits a “reappointment questionnaire” to the Hospital's medical
staff coordinator. The coordinator is a hospital employee, responsible for accumulating the
questionnaires and ascertaining as to the status of each physician's license from the Board of
Medical Quality Assurance (BMQA). The BMQA report identifies physicians who have reports
of adverse action taken against their license or privileges at any particular hospital. 3


3 Business and Professions Code section 805 provides that if a hospital takes an action to
revoke, limit or suspend a physician's privileges for more than 45 days, the hospital is
required to report this action and the reasons underlying it to the BMQA. Hospitals are then
required by Business and Professions Code section 805.5 to inquire of the BMQA whether
any other “805 Report” has been filed by any other hospitals against a physician before
granting or renewing privileges to a staff physician.
The reliability of this reporting system is questionable; for, it is known to the BMQA that
hospitals do not always report such actions, but rather place pressure upon an incompetent
physician to resign his privileges. Under such circumstances, no “805 Report” is filed with
the BMQA. Criminal sanctions may be imposed upon a hospital for willful failure to report
such action, but the criminal sanction is a minimum of $200 and a maximum of $1,200.


After the medical staff coordinator receives a physician's reappointment application, it is reviewed
to determine whether the doctor had admitted an appropriate number of patients to the hospital
and had completed a sufficient number of continuing medical education credits. The completed
application and the BMQA report are then forwarded to the specific section or supervisory
committee (i.e., surgery) to which the physician belonged. Upon review, the department forwards
the application with a recommendation to the executive medical committee. Within the context
of this case, if there appears to be something warranting further inquiry as to whether the *1039
physician should be reappointed, it is the chief of surgery's responsibility to make the inquiry or
to appoint a committee to investigate and then offer a recommendation to the executive medical
committee. After approval by the executive medical committee, the chief of staff takes a list of
those physicians approved to the board of trustees, the ultimate governing body of the hospital.
However, if at the executive medical committee level concerns are expressed, the matter will
normally be referred back to the individual department, where the application should go through
the same process again with a more detailed inquiry and another recommendation.
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B. Rosenzweig's Application for Reappointment of Staff Privileges
Rosenzweig's application for reappointment of staff privileges on May 21, 1982, sought senior
staff privileges, having had courtesy privileges at the Hospital since 1968. To maintain senior staff
status, a physician must handle approximately 12 cases per year.


There is no difference in competency standards between senior and courtesy staff members. Senior
(and associate) members must admit a minimum number of patients to maintain their status
and participate in committee and other administrative functions at the Hospital. Courtesy staff
members have no administrative responsibility or minimum admittance requirement. However,
some physicians who admit substantially more patients to the Hospital than the required minimum
choose to remain courtesy staff to avoid the required committee and administrative duties attendant
to senior status. Rosenzweig's 1982 renewal application disclosed his staff privileges at Grossmont
Hospital were not renewed in 1981, because he had admitted too few patients and did not attend the
required number of departmental meetings. He further disclosed his privileges at Mercy Hospital
had been suspended in February 1975; his request the suspension be lifted in 1978 was denied; and
revocation of his surgical privileges at Mercy was recommended in December 1979. Rosenzweig
executed a release authorizing the Hospital and any appropriate medical staff committee to obtain
information regarding his work at other hospitals. Finally, Rosenzweig's application revealed he
did not carry medical malpractice insurance. 4


The BMQA report of May 17, 1982, characterized Rosenzweig's record as “clear,” meaning his
license was in good standing and there was no “805 Report” or complaint against him.


Dr. Edward A. Person, the Hospital's chief of surgery, was one of the individuals primarily
responsible for reviewing and ultimately approving *1040  Rosenzweig's reappointment
application. Emphasizing the most significant factor in the review process was an evaluation of
a doctor's quality of care, Person explained he approved Rosenzweig's application in light of
his long tenure (14 years) with the Hospital during which he cared for approximately 150 to
200 patients whose medical histories included only a few, very minor problems and reflecting
surgical competence. In concluding Rosenzweig was competent, Person relied on his familiarity
with Rosenzweig's work, the Hospital and its staff. Person assumed he would have been aware of
any deficiency in Rosenzweig's work at the Hospital, in light of his long tenure since 1968 with
the Hospital, and Person's conducting 90 percent of his own practice at the Hospital since he was
elected chief of surgery in 1978, and his having performed surgery with Rosenzweig on one or
two occasions.


Although Person was apprised of the clear BMQA report, he was also aware of Rosenzweig's
disclosures regarding his failure to be reappointed at Grossmont Hospital and his suspension,
denial of reinstatement and revocation of his surgical privileges at Mercy Hospital. Nevertheless,
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Person failed to authorize or make any contact with Mercy Hospital to determine the underlying
basis for its action. First, he stated he did not believe another hospital would give that information if
requested to do so and, if it did respond, be totally candid. He based this belief on his experience as
a hospital staff member since 1968 and the unlikelihood he would personally respond to a request
for similar information. 5


5 Although Person did not believe he would obtain any information from Mercy Hospital
if he had forwarded the authorization, he testified that if the chief of surgery at Mercy
Hospital telephoned him, information might be communicated informally and conversely if
he contacted his counterpart at Mercy Hospital he might be able to obtain the information
if he knew the latter personally.


Moreover, Person never asked Rosenzweig directly what had happened at Mercy Hospital, because
he preferred not to embarrass him, did not know whether Rosenzweig would be candid with him
and felt awkward inquiring about a suspension which occurred seven years before. 6  Person was
aware of the formal process normally followed before a suspension or revocation of a physician's
privileges and, upon reviewing Rosenzweig's application for reappointment, thought about the
process Rosenzweig *1041  would have had to have gone through, in all probability, before Mercy
Hospital suspended and revoked his surgical privileges. 7


6 Regarding Rosenzweig's 1980 application for reappointment, Person testified he could
not recall whether he made any inquiry of Rosenzweig or Mercy Hospital. However, he
affirmatively responded to the following question: “So the only information you had about
what had happened to Dr. Rosenzweig's privileges when you reviewed this reappointment
questionnaire in 1980 was the statement contained in the explanation on this reappointment
questionnaire by Dr. Rosenzweig?”


7 The Hospital had an established complaint process which reviewed specific requests for
corrective action made by any staff member. The request or complaint would be directed
to the chief of the specific department (i.e., surgery) who would either initially investigate
the matter personally or could assign the matter for investigation to another member of the
department supervisory committee. If the complaint proved unfounded, the matter would be
dropped, usually after a review by the supervisory committee. However, if the supervisory
committee determined the matter should be investigated further, an ad hoc committee would
be established by the executive medical committee and the physician notified of its formation
and requested to appear. After a rather formal proceeding, the ad hoc committee would
make a recommendation to the executive medical committee which then could independently
review the matter and elect appropriate corrective action.
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The apparent inconsistency between the clear BMQA report and Rosenzweig's reappointment
application disclosing the action taken against his privileges at Mercy Hospital did not mislead
Person in deciding whether to approve Rosenzweig's application. While he knew hospitals were
required to file “805 Reports” whenever privileges were suspended or revoked for a period in
excess of 45 days, he was also aware the BMQA records went back only 5 years. 8


8 Parenthetically, we note this reporting requirement did not arise statutorily until January 1,
1976.


Finally, Person testified his 1982 decision to approve renewal was reached after considering
input from hospital staff (anesthesiologists, assistant surgeons and nursing staff) concerning
Rosenzweig's performance during past years and the chart reviews. As to the latter, medical
charts are reviewed by the medical records committee monthly. The committee reviews from 2
to 30 charts selected randomly by the medical records librarian. The committee refers anything
which looks “out of sorts” to the appropriate supervisory or subject matter committee. The more
surgeries a physician performs at the hospital, the better the statistical basis for determining that
physician's competence. Rosenzweig only performed approximately 10 to 11 surgeries annually
at the Hospital, while the average physician at the Hospital admitted 6 surgical cases per month or
72 annually. While on the infection control committee, Person personally reviewed three or four
of Rosenzweig's charts during routine investigations of patient infections. The charts proved to
be fine. 9


9 Person explained: “[Y]ou can get a reasonable idea about the quality of care rendered that
patient by how that chart is written, how it's worded, how the operative note is written if
there is one, and nurses notes, how often the physicians saw the patients, what they wrote
or did not write.”


Dr. Vital E. Haynes, chief of staff at the Hospital from July 1982 to 1984, chaired the executive
medical committee. He also approved Rosenzweig's *1042  application. Although he did not
personally know how much Person knew about the revocation of Rosenzweig's privileges
nor the extent of Person's investigation, he assumed an inquiry was made and relied upon
Person's judgment. Nevertheless, without ever enlightening anybody else on the executive medical
committee, Haynes independently inquired into Rosenzweig's qualifications. First he spoke with
Dr. Elizabeth S. Sarni, chief of the Hospital's emergency room who gave Rosenzweig a very good
recommendation, praised him for his promptness and willingness to work in the emergency room
on short notice and recommended his approval. Secondly, aware Rosenzweig no longer worked at
Mercy Hospital, Haynes spoke in confidence with the chief of staff at Mercy Hospital, a physician
with whom he had a long-time professional and personal relationship. He was advised Rosenzweig
no longer worked at Mercy Hospital because the anesthesiologists did not want to work with
him. To verify this information, Haynes contacted representatives from each of Mercy Hospital's
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two anesthesia groups, each of whom stated they would not work with Rosenzweig because they
were busy enough without working with him. Haynes assumed the real reason they would not
work with Rosenzweig was because he did not have medical malpractice insurance and concluded
Rosenzweig's lack of insurance was a factor in the revocation of his privileges. Thirdly, Haynes
also was personally aware of Rosenzweig's qualifications and considered him competent. He had
operated with Rosenzweig on two or three occasions in the late 1960's and during his tenure at the
hospital had never heard anything negative about him.


As part of Bell's case-in-chief, Dr. Richard Virgilio, vice chief of surgery at Mercy Hospital
since 1979, testified the relevant community standard of care during a reappointment evaluation
where a physician has had his privileges taken away by another hospital, requires the chief
of staff or the chief of surgery to contact their respective counterpart at the other hospital,
requesting any information they could conceivably give regarding the case. Usually, the contact
is made by formal letter. If the physician had signed an authorization, the inquiring hospital
would at least be entitled to go to the other hospital and review the physician's charts. Should
access to the records and information be denied, the reviewing hospital would not revoke a
reappointment applicant's privileges based solely on revocation at another hospital if the applicant's
performance at the reviewing hospital was competent. Rather, the applicant's performance would
be monitored. Moreover, Virgilio conceded, even where the reviewing hospital discovers why the
other institution suspended or revoked a physician's privileges, the decision to renew is primarily
based on the assessment of the physician's performance at its facility.


Specifically, Virgilio was aware Rosenzweig's privileges were removed at Mercy Hospital for
excess morbidity and mortality and believed that *1043  information would have been available
to the chief of surgery at any hospital who inquired. In fact, when Rosenzweig applied for
reinstatement at Mercy Hospital in 1978, he had not practiced there for three years, requiring
Mercy Hospital to contact other hospitals to obtain the necessary information to evaluate the
application for reinstatement. Rosenzweig signed an authorization permitting Mercy Hospital to
do so and reviewed Rosenzweig's records at four or five other hospitals including Sharp Cabrillo
Hospital. Consequently, Virgilio believed Person could have gained access to Rosenzweig's charts
at Mercy Hospital pursuant to the authorization signed by Rosenzweig. He agreed that, even with
an authorization, a hospital generally provides only vague statements in general terms explaining
why privileges were removed, guarding the details surrounding the review process. However, he
assumed the inquiring hospital would be permitted to review the charts underlying the hospital's
decision.


The Trial Court Correctly Refused to Instruct the Jury on Punitive Damages
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(1)(See fn. 10.), ( 2a) Bell contends the trial court erred in ruling her evidence was legally
insufficient to support a punitive damages verdict based on her theory the Hospital's conduct
constituted a conscious disregard for the care, safety and well-being of others. 10


10 “This ruling essentially amounted to the granting of nonsuit as to the issue of recovery of
punitive damages for that cause of action. (Code Civ. Proc., § 581c, subd. (b).) 'A nonsuit may
be granted only where, disregarding conflicting evidence on behalf of defendants and giving
to plaintiff's evidence all the value to which it is legally entitled, therein indulging in every
legitimate inference which may be drawn from that evidence, the result is a determination
that there is no evidence of sufficient substantiality to support a verdict in favor of plaintiff
[citation]. Neither the appellate court nor the lower court may weigh the evidence or consider
the credibility of the witnesses [citation].”' (Delgado v. Heritage Life Ins. Co. (1984) 157
Cal.App.3d 262, 275 [203 Cal.Rptr. 672], quoting Morgenroth v. Pacific Medical Center,
Inc. (1976) 54 Cal.App.3d 521, 530 [126 Cal.Rptr. 681].)


(3) Punitive damages are properly awarded where defendants are guilty of oppression, fraud or
malice. (Hasson v. Ford Motor Co. (1982) 32 Cal.3d 388, 402 [185 Cal.Rptr. 654, 650 P.2d 1171];
Neal v. Farmer's Ins. Exchange (1978) 21 Cal.3d 910, 922 [148 Cal.Rptr. 389, 582 P.2d 980]; §
3294, subd. (a).) 11  The defendant “must act with the intent to vex, injure or annoy, *1044  or with a
conscious disregard of the plaintiff's rights. [Citations.]” (Silberg v. California Life Ins. Co. (1974)
11 Cal.3d 452, 462 [113 Cal.Rptr. 711, 521 P.2d 1103]; Neal v. Farmer's Ins. Exchange, supra,
21 Cal.3d at p. 922.) ( 4) Where nonintentional torts involve conduct performed without intent
to harm, punitive damages may be assessed “when the conduct constitutes conscious disregard
of the rights or safety of others.” (Peterson v. Superior Court (1982) 31 Cal.3d 147, 158 [181
Cal.Rptr. 784, 642 P.2d 1305]; Ford Motor Co. v. Home Ins. Co. (1981) 116 Cal.App.3d 374, 381
[172 Cal.Rptr. 59].) “'[A] conscious disregard of the safety of others may [thus] constitute malice
within the meaning of section 3294 of the Civil Code. In order to justify an award of punitive
damages on this basis, the plaintiff must establish that the defendant was aware of the probable
dangerous consequences of his conduct, and that he willfully and deliberately failed to avoid those
consequences.”' ( Hasson v. Ford Motor Co., supra, 32 Cal.3d at p. 402, quoting Taylor v. Superior
Court (1979) 24 Cal.3d 890, 895-896 [157 Cal.Rptr. 693, 598 P.2d 854]; Delgado v. Heritage Life
Ins. Co., supra, 157 Cal.App.3d at p. 277.) Consequently, to establish malice, “it is not sufficient to
show only that the defendant's conduct was negligent, grossly negligent or even reckless.” (Flyer's
Body Shop Profit Sharing Plan v. Ticor Title Ins. Co. (1986) 185 Cal.App.3d 1149, 1155 [230
Cal.Rptr. 276].)


11 Former section 3294 which governs this case, provides in pertinent part: “(a) In an action for
the breach of an obligation not arising from contract, where the defendant has been guilty
of oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may recover
damages for the sake of example and by way of punishing the defendant.
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Bell v. Sharp Cabrillo Hospital, 212 Cal.App.3d 1034 (1989)
260 Cal.Rptr. 886


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


“
. . . . .
“(c) As used in this section, the following definitions shall apply:
“(1) 'Malice' means conduct which is intended by the defendant to cause injury to the plaintiff
or conduct which is carried on by the defendant with a conscious disregard of the rights or
safety of others.
“(2) 'Oppression' means subjecting a person to cruel and unjust hardship in conscious
disregard of that person's rights.”
Section 3294 was amended in 1987 so as to allow punitive damages only when the plaintiff
produces “clear and convincing evidence that the defendant has been guilty of oppression,
fraud, or malice ....” (§ 3294, subd. (a).) In addition, the definition of malice was modified
in part so as to mean “despicable conduct which is carried on by the defendant with a willful
and conscious disregard of the rights or safety of others.” (§ 3294, subd. (c)(1).) These 1987
amendments apply to actions in which the initial trial did not commence before January 1,
1988. (§ 3294, subd. (e).)


(2b) Bell relies on language in Peterson v. Superior Court, supra, 31 Cal.3d 147, and Nolin v.
National Convenience Stores, Inc. (1979) 95 Cal.App.3d 279 [157 Cal.Rptr. 32], to assert it is
not necessary to show the Hospital was subjectively aware of the probability of harm in order
to establish the conscious disregard of a victim's safety necessary to prove it acted with the
malice justifying punitive damages. Quoting Ford Motor Co. v. Home Insurance Co., supra, 116
Cal.App.3d at page 381, the Peterson court held in pertinent part: “Nonintentional torts may also
form the basis for punitive damages when the conduct constitutes conscious disregard of the
rights or safety of others. (Taylor v. Superior Court, supra, 24 Cal.3d 890 [157 Cal.Rptr. 693, 598
P.2d 854]; G. D. Searle & Co. v. Superior Court (1975) 49 Cal.App.3d 22 ....) 'Nonintentional
conduct [conduct committed without intent to harm] comes within the definition of malicious acts
punishable by the assessment of punitive damages when a party intentionally performs an act from
which he knows, or should know, it is highly *1045  probable that harm will result. (Nolin v.
National Convenience Stores, Inc. [(1979)] 95 Cal.App.3d 279, 286 ... quoting and explaining
Donnelly v. Southern Pacific Co. (1941) 18 Cal.2d 863, 870. ...)”' (Italics added, Peterson v.
Superior Court, supra, 31 Cal.3d at pp. 158-159.) 12


12 The Ford Motor standard was recited without analysis by this court in SKF Farms v. Superior
Court (1984) 153 Cal.App.3d 902, 907 [200 Cal.Rptr. 497], where a crop duster's demurrer
was overruled. Thus, the plaintiff's claim for punitive damages was based not only on
allegations the defendant “knew or should have known” of harm resulting from crop dusting,
but also allegations of oppression and fraudulent concealment. ( Id. at pp. 906-907.)


To the extent the court in Peterson includes the quote from Nolin v. National Convenience Stores,
Inc., supra, 95 Cal.App.3d at pages 285-286, it is dictum. So also is the language in Nolin where
the court analyzed differing phrasings of the rule stated in dictum in G. D. Searle & Co. v. Superior
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Court (1975) 49 Cal.App.3d 22 at pages 30-32 [122 Cal.Rptr. 218], Donnelly v. Southern Pacific
Co. (1941) 18 Cal.2d 863, 869-870 [118 P.2d 465], and in Silberg v. California Life Ins. Co., supra,
11 Cal.3d at page 462. Nolin found Donnelly's wanton and reckless misconduct standard to be
the functional equivalent of Searle's“ conscious disregard of safety” and both to be identical with
Silberg's standard of “conscious disregard of the plaintiff's rights” when applied to nondeliberate
injury. Nolin holds the Donnelly “wanton and reckless misconduct” standard must be interpreted
to include the “evil motive” requirement first announced in Davis v. Hearst (1911) 160 Cal. 143,
162 [116 P. 530]. The Nolin court continued: “Nor does the 'wanton and reckless misconduct'
definition of malice authorize an award of punitive damages for 'recklessness' alone. The 'evil
motive' for malice is found in 'an intention to perform an act that the actor knows, or should
know, will very probably cause harm.”' (Original italics, Nolin v. National Convenience Stores,
Inc., supra, 95 Cal.App.3d at p. 286, quoting Donnelly v. Southern Pacific Co., supra, 18 Cal.2d
at p. 869.) More importantly, Nolin expressly recognizes that each of these phrases “have the
same meaning in announcing a rule of law that authorizes an award of punitive damages for a
nonintentional tort where defendant's conduct which causes injury is of such severity or shocking
character that it warrants the same treatment as that accorded to willful misconduct—conduct in
which the defendant intends to cause harm.” (Id. at p. 286.)


In Taylor v. Superior Court, supra, 24 Cal.3d at page 895, decided before Nolin was final, the
court echoed Searle's concern with standards based on recklessness as being insufficient to satisfy
the statutory and judicial demand for evil motive. In concluding “subjective awareness” was
required, the Taylor court quoted Dean Prosser within the context of unintentional torts as follows:
“'Something more than the mere commission of a tort is always required for punitive damages.
There must be circumstances of ... such a *1046  conscious and deliberate disregard of the
interests of others that his conduct may be called wilful or wanton.”' (Original italics, id. at pp.
894-895, quoting Prosser, Law of Torts (4th ed. 1971) § 2 at pp. 9-10.) The Taylor standard was
reiterated in Hasson v. Ford Motor Co., supra, 32 Cal.3d at page 402, where the Supreme Court
found the defendant liable for punitive damages because the defendant knew a design defect in its
automobiles caused brakes to fail. (5)(See fn. 13.), ( 2c) It has been construed by the trial courts to
require the plaintiff to show “the defendant (1) knew of the (2) probable injurious consequences
of his conduct and (3) deliberately failed to avoid them.” (Original italics, Woolstrum v. Mailloux
(1983) 141 Cal.App.3d Supp. 1, 5 [190 Cal.Rptr. 729].) 13


13 The resolution of this conflict cannot be simply accomplished by either characterizing the
“should know” language of the Peterson standard as dictum or by declaring the reiteration
of the Taylor “awareness” standard within Hasson as impliedly overruling the constructive
knowledge aspect of the Peterson standard. As to the former, just because that portion of the
Peterson conscious disregard standard may be dictum does not give us license to ignore its
persuasive effect and discard it where it represents a statement of the Supreme Court which
may well constitute a correct principle of law within the collective minds of that court, but
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simply unnecessary for the resolution of the matter pending before it. (See 9 Witkin, Cal.
Procedure (3d ed. 1985) Appeal, § 785, pp. 756-757; San Joaquin etc. Irr. Co. v. Stanislaus
(1908) 155 Cal. 21, 28 [99 P. 365].) We are especially hesitant to do so here because the
“constructive awareness or knowledge” standard would have been dictum in Taylor and
Hasson. Consequently, confronted with a matter here which may well be resolved by whether
such a “constructive knowledge” standard exists and what it would require, we must assume
existence or independently analyze the issue, giving due respect to the Peterson statement of
the rule in the light of the precedent the court relied upon. As to the latter, because inclusion
of the “constructive knowledge” phrase or standard would have been dictum in Hasson, we
cannot declare Hasson impliedly overruled Peterson within this context.


However, assuming the knowledge element of the “conscious disregard” standard can be satisfied
by showing only constructive awareness, the trial court properly refused to instruct on punitive
damages. The essence of Bell's argument for establishing malice is as follows: The Hospital
delegated the responsibility to review the privileges of each staff physician to its medical staff,
giving rise to a structured reappointment peer review process commencing first with the chief
of surgery, then the surgery supervisory committee, then the executive medical committee, and
finally the board of trustees. Completely protected by privilege (Evid. Code, § 1157), this process
is designed to protect patients admitted to the hospital as well as the physicians who come up
for reappointment. When adverse action is taken, the physician has extensive rights of review
and hearing. Nevertheless, when Rosenzweig submitted information concerning the loss of his
staff privileges at Mercy Hospital, Bell claims Person ignored it although he was aware of the
elaborate process which Rosenzweig would have gone through losing his privileges. Even armed
with a signed authorization by Rosenzweig, Person elected not to contact Mercy Hospital (just
as he apparently *1047  did in 1980). Aware a clear BMQA report on Rosenzweig would not
be definitive, he elected not to ask Rosenzweig what had transpired because he did not want to
embarrass him; not to contact his counterpart at Mercy Hospital although pertinent information
“might” have been disclosed; not to utilize the authorization to review the charts at Mercy
Hospital; but rather, to recommend reappointment and forward the application to the executive
medical committee. That committee elected not to investigate, refer the matter back for further
investigation, or place Rosenzweig on a monitoring status. Instead, it approved the reappointment
and forwarded it to the board of trustees. However, Bell omits certain undisputed material facts.


At minimum, for Bell to prevail, the record must establish the Hospital through its staff elected not
to completely perform its duty of inquiring and evaluating Rosenzweig's reappointment application
and knew, or should have known, the probable dangerous consequences of that failure and willfully
and deliberately failed to avoid those consequences. The evidentiary problem here is that the
record lacks any evidence the Hospital knew Rosenzweig was an incompetent surgeon, or that
it possessed any facts establishing he posed a threat to patients' safety. There is no evidence
that had formal contact been made with Mercy Hospital the reappointment application would
have been disapproved or that Rosenzweig would have been placed on a “monitored” status.
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Moreover, undisputed evidence shows the Hospital's decision was made not in a vacuum. First,
all information available at the Hospital where Rosenzweig had practiced for 14 years was known
to and considered by both Person and Haynes, each of whom had operated with Rosenzweig and
considered him to be competent. Neither had heard anything negative about his abilities from
the Hospital staff and personnel they worked with on a daily basis. Haynes and Rosenzweig
both also had staff privileges at Sharp Memorial Hospital and Haynes stated he had never heard
anything derogatory about Rosenzweig from personnel at that facility as would have been expected
were there complaints as to his competency. As Virgilio, Bell's expert witness, testified, surgeons
generally know the competence of other surgeons who practice in the same hospital. Haynes sought
counsel from Sarni, responsible for the Hospital's emergency room, who strongly recommended
reappointment based on Rosenzweig's work in the emergency room. Haynes contacted the chief
of staff at Mercy Hospital, albeit informally, and inquired about Rosenzweig's performance. This
confidential contact with a long-time friend revealed no information regarding complaints of
excess morbidity or mortality. Even so, Haynes went further; he talked with representatives of
both anesthesiological teams at Mercy Hospital and was not alerted to any complaints inconsistent
with his assumption Rosenzweig's difficulties at Mercy Hospital were directly related to his failure
to have personal medical malpractice coverage. A clear *1048  BMQA report, combined with a
satisfactory review of Rosenzweig's charts over a period of several years, also added no fuel for
suspicion. Under these circumstances with a history of competent performance at the inquiring
hospital, even Virgilio implied an earlier suspension or revocation at another hospital would not
warrant nonrenewal of staff privileges by the inquiring hospital.


This is not a case where the Hospital intentionally and completely ignored its duty to screen the
competence of its medical staff to ensure the adequacy of its medical care. (See Elam v. College
Park Hospital (1982) 132 Cal.App.3d 332, 346 [183 Cal.Rptr. 156].) Rather, this suit faults a
corporate health-care provider for not exercising reasonable care when reviewing the competence
of a long-time medical staff member by failing to conduct a complete review by inquiring of
another hospital which had revoked that physician's privileges.


Although we would not characterize the Hospital's conduct in this case as either “benign
neglect” (see Seimon v. Southern Pac. Transportation Co. (1977) 67 Cal.App.3d 600, 609 [136
Cal.Rptr. 787]) or inadvertent negligence, given the nature and result of the review of Rosenzweig's
14-year performance t sid Hospital, the clear BMQA report and the benign “confidential”
information obtained from Mercy Hospital's chief of staff and staff members the facts here are
insufficient to impute knowledge to the Hospital that renewal of Rosenzweig's staff privileges
without further investigation would pose a very probable risk of serious harm. 14


14 We note also Bell's reliance on Delgado v. Heritage Life Ins. Co., supra, 157 Cal.App.3d
262, is misplaced. In Delgado, the Court of Appeal held a punitive damages instruction
should have been given to the jury in part because the defendant insurance company did
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not investigate a claim by an insured for disability benefits. Emphasizing the risks insured
against presuppose that when a claim is made the insured will be disabled and in difficult
circumstances, the court held the insurance company knew that if it did not pay the claim
the insured would inevitably be harmed. The court first looked at insurance company's
interpretation of its ambiguous policy to exclude coverage and found it not inherently
unreasonable and thus not conclusive evidence of bad faith. However, the court concluded
the insurer willfully and deliberately failed to avoid the adverse consequences of a potential
wrongful denial of Delgado's claim when it interpreted his ambiguous claim form in a
restrictive manner, failed to respond to inquiries by its insured regarding the rejection of
his claim and failed to conduct any investigation into the validity of that claim. ( Id. at
pp. 277-278.) In contrast here, similar knowledge cannot be imputed to the Hospital which
did not take any such willful actions, but rather in fact performed a peer review, albeit
incomplete.


The Trial Court Properly Reduced the Award of Noneconomic Damages to $250,000
(6a) Bell contends the Medical Injury Compensation Reform Act of 1975 (MICRA) and more
specifically section 3333.2, limiting a recovery for *1049  noneconomic losses to $250,000 in
any action for injury against a health care provider based on professional negligence, does not
apply to an action for a breach of a hospital's duty to exercise reasonable care in reviewing the
competence of its medical staff. (See Elam v. College Park Hospital, supra, 132 Cal.App.3d 332.)
She argues a hospital's breach of its duty to exercise reasonable care in selecting and reviewing the
competency of its staff physicians is not “professional negligence” within the meaning of section
3333.2, subdivision (c)(2).


“Professional negligence” is defined within section 3333.2, subdivision (c)(2) as “a negligent act
or omission to act by a health care provider in the rendering of professional services, which act or
omission is the proximate cause of a personal injury or wrongful death, provided that such services
are within the scope of services for which the provider is licensed and which are not within any
restriction imposed by the licensing agency or licensed hospital.” Bell limits her attack solely to the
issue of whether the Hospital's failure here to ensure the competence of the medical staff through
a careful and complete peer review constitutes a negligent act or omission “in the rendering of
professional services ... provided that such services are within the scope of services for which the
provider is licensed. ...”


Language in Hedlund v. Superior Court (1983) 34 Cal.3d 695 [194 Cal.Rptr. 805, 669 P.2d 41, 41
A.L.R.4th 1063], offers guidance regarding the scope of the “professional negligence” language
of MICRA. There the court considered whether the MICRA statute of limitations (Code Civ.Proc.,
§ 340.5) applied to an action against a psychiatrist sued for failing to warn a potential victim
of the dangerous proclivities of a patient, in breach of the duty of care recognized in Tarasoff
v. Regents of University of California (1976) 17 Cal.3d 425 [131 Cal.Rptr. 14, 551 P.2d 334,
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83 A.L.R.3d 1166]. Similar to section 3333.2, the statute of limitations there applies only to
actions based on a health care provider's alleged “professional negligence.” The essence of the
defendant's argument in Hedlund was that the action did not fall within that category because
a psychiatrist's failure to protect potential victims of his patient was ordinary negligence not
involving failure to render professional services. The Supreme Court concluded the duty to warn
was “inextricably interwoven” with the psychiatrist's professional and diagnostic responsibilities.
( Hedlund v. Superior Court, supra, 34 Cal.3d at pp. 703-704.) Noting first that diagnosis of
psychological, emotional and mental disorders is a professional service for which a psychologist
is licensed as well as the decision to warn and the manner in which that warning is given involved
matters of professional judgment ( id. at p. 703), the court explained: “Tarasoff recognizes a right to
expect that a licensed psychotherapist will realize when a patient poses a serious danger to another
and, if that potential victim is identifiable, will act reasonably to *1050  protect the victim. The
diagnosis and the appropriate steps necessary to protect the victim are not separate or severable,
but together constitute the duty giving rise to the cause of action.” ( Id. at p. 704.) Consequently,
“Hedlund does demonstrate that MICRA's reference to actions based on 'professional negligence'
is not strictly limited to classic sponge-in-the-patient medical malpractice actions ....” (Waters v.
Bourhis (1985) 40 Cal.3d 424, 432-433 [220 Cal.Rptr. 666, 709 P.2d 469].)


Further, in Murillo v. Good Samaritan Hospital (1979) 99 Cal.App.3d 50 [160 Cal.Rptr. 33], the
court addressed the issue of what constitutes “professional negligence” within the meaning of
Code of Civil Procedure section 340.5 where the health care provider is a hospital. The court
held an action for a hospital's negligence in leaving the bed rails lowered during the night while
plaintiff was asleep and drugged was one for professional negligence governed by the statute of
limitations set forth in Code of Civil Procedure section 340.5. The court noted the professional
duty of a hospital “is primarily to provide a safe environment within which diagnosis, treatment,
and recovery can be carried out. Thus if an unsafe condition of the hospital's premises causes injury
to a patient, as a result of the hospital's negligence, there is a breach of the hospital's duty qua
hospital.” (Murillo v. Good Samaritan Hospital, supra, 99 Cal.App.3d at pp. 56-57.) The court
further expounded on the meaning of the same definition of professional negligence we have here
as follows: “[T]he test is not whether the situation calls for a high or a low level of skill, or whether
a high or low level of skill was actually employed, but rather the test is whether the negligent act
occurred in the rendering of services for which the health care provider is licensed.” ( Id. at p. 57.)
(See also Taylor v. U.S. (9th Cir. 1987) 821 F.2d 1428, 1432, echoing the Murillo standard and
holding the hospital “had a professional duty to prevent Taylor's husband from becoming separated
from his ventilator, regardless of whether separation was caused by the illconsidered decision of
a physician or the accidental bump of a janitor's broom.”)


The decision in Elam v. College Park Hospital, supra, 132 Cal.App.3d at page 346, imposing a
general duty of care to “hold a hospital ... accountable for negligently screening the competency
of its medical staff to insure the adequacy of medical care rendered to patients at its facility” was
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predicated upon judicial and legislative recognition that a hospital has a professional responsibility
to insure the competence of its medical staff through careful selection and periodic review.
Although once established the medical staff may well be self-governing, it is the hospital working
with its medical staff pursuant to the hospital's bylaws, rules and regulations which is responsible
for organizing and implementing procedures to select and reappoint staff. Thus, we conclude
the competent selection and review of *1051  medical staff is precisely the type of professional
service a hospital is licensed and expected to provide, for it is in the business of providing
medical care to patients and protecting them from an unreasonable risk of harm while receiving
medical treatment. Employing the terminology in Hedlund, the competent performance of this
responsibility is “inextricably interwoven” with delivering competent quality medical care to
hospital patients.


Of special pertinence here where Burbank was an emergency room admittee relegated to the
care of on-call staff, is our recognition in Elam that the public's perception of a contemporary
hospital is one which is “a multifaceted, health-care facility responsible for the quality of medical
care and treatment rendered.” (Elam v. College Park Hospital, supra, 132 Cal.App.3d at p. 344.)
Recognizing the patient's reliance upon the effectiveness of this highly integrated health care
provider, we further explained: “'[t]he concept that a hospital does not undertake to treat patients,
does not undertake to act through its doctors and nurses, but only procures them to act solely
upon their own responsibility, no longer reflects the fact. The complex manner of operation of the
modern-day medical institution clearly demonstrates that they furnish far more than mere facilities
for treatment. They appoint physicians and surgeons to their medical staffs, as well as regularly
employing on a salary basis resident physicians and surgeons, nurses, administrative and manual
workers and they charge patients for medical diagnosis, care, treatment and therapy, receiving
payment for such services through privately financed medical insurance policies and government
financed programs known as Medicare and Medicaid. Certainly, the person who avails himself of
our modern ”hospital facilities“ (frequently a medical teaching institution) expects that the hospital
staff will do all it reasonably can to cure him and does not anticipate that its nurses, doctors and
other employees will be acting solely on their own responsibility.”' ( Id. at pp. 344-345, quoting
Johnson v. Misericordia Community Hospital (1981) 99 Wis.2d 708 [301 N.W.2d 156, 164].)
Because a hospital's effectiveness in selecting and periodically reviewing the competency of its
medical staff is a necessary predicate to delivering quality health care, its inadequate fulfillment
of that responsibility constitutes “professional negligence” involving conduct necessary to the
rendering of professional services within the scope of the services a hospital is licensed to provide.


Bell asserts that to allow a hospital to shield itself from liability for all noneconomic damages it
causes by applying the MICRA limitations will reduce the impact of the Elam duty by frustrating
its encouragement of hospitals to carefully screen the competency of their medical staff. This
policy concern is irrelevant in light of our finding our construction of the term “professional
negligence” is entirely consistent with and furthers the legislative intent underlying MICRA. (See
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Hedlund v. Superior Court, *1052  supra, 34 Cal.3d at p. 704.) As we recognized in Elam:
“[I]mposing hospital-corporate liability does not interfere with the Legislature's comprehensive
efforts to ameliorate the integrity and quality of the health care system (see, e.g., Stats. 1975, 2d
Ex. Sess., ch. 2, pp. 3978-4007), but rather supplements the efforts by encouraging hospitals to
actively oversee the competence of their medical staff and the quality of the medical treatment
rendered on their premises, while providing victims with an additional avenue for relief. Simply
stated, the Legislature has not attempted to immunize the hospital from liability arising from
its negligence. Instead, the underlying statutory intent of the cited legislative campaign is the
protection and furtherance of the health care interest of the patient.” (Id. at p. 347.) We echo this
declaration today, mindful the legislative stratagem in MICRA was, first, to reduce the number
and severity of medical malpractice injuries by erecting a framework to assure medical quality
affording governmental oversight of the education, licensing and discipline of physicians and
health care providers; second, to reduce the cost and enhance the efficiency of medical malpractice
litigation by revising legal rules applicable to such litigation; and third, to curtail unwarranted
malpractice insurance premium increases by establishing procedures to review substantial rate
increases and authorizing alternative insurance coverage programs. (American Bank & Trust Co.
v. Community Hospital (1984) 36 Cal.3d 359, 363-364 [204 Cal.Rptr. 671, 683 P.2d 670, 41
A.L.R.4th 233]; Barme v. Wood (1984) 37 Cal.3d 174, 179 [207 Cal.Rptr. 816, 689 P.2d 446]; 7
Pacific L. J. (1975) 544, 545.) (6b) In light of the comprehensive legislative scheme regulating the
quality of health care provided by contemporary hospitals, the ability of a plaintiff to recover all
economic, pecuniary damages resulting from the injury in section 3333.2 (see Fein v. Permanente
Medical Group (1985) 38 Cal.3d 137, 159 [211 Cal.Rptr. 368, 695 P.2d 665]), and other social
and economic pressures on hospitals to remain competitive in the health-care marketplace, we are
confident our hospitals will not be less responsible in monitoring the competency of their medical
staff to ensure the adequacy of medical care rendered to patients at their facilities because of our
holding.


Disposition
The judgment is affirmed.


Benke, J., concurred.


WIENER, Acting P. J.,


Concurring.


Notwithstanding the apparent conflict in Supreme Court precedent on this issue (see maj. opn. ante,
at pp. 1044-1046), I am of the opinion there must be evidence that the defendant was subjectively
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aware of and deliberately failed to avoid the probable *1053  dangerous consequences of his
conduct before the court is obligated to instruct on the issue of punitive damages. I tend to think the
“should know” language in Peterson v. Superior Court (1982) 31 Cal.3d 147, 158 [181 Cal.Rptr.
784, 642 P.2d 1305] and Donnelly v. Southern Pacific Co. (1941) 18 Cal.2d 863, 869 [118 P.2d
465] is dictum and may properly be disregarded as such when compared with the more explicit
statements in Taylor v. Superior Court (1979) 24 Cal.3d 890, 895-896 [157 Cal.Rptr. 693, 598
P.2d 854] and Hasson v. Ford Motor Co. (1982) 32 Cal.3d 388, 402 [185 Cal.Rptr. 654, 650 P.2d
1171]. Even if Peterson and Donnelly were direct holdings on the standard necessary for an award
of punitive damages, the inconsistency in Supreme Court precedent would require that we choose
the appropriate rule. (See generally People v. Simon (1986) 184 Cal.App.3d 125, 133-134 [228
Cal.Rptr. 855].)


When the purposes of tort recovery change from compensation to punishment for “malicious”
conduct, the “should know” formulation provides an insufficiently definite standard which blurs
too easily into “mere negligence.” Where a jury determines that a defendant did not realize the
risk he was creating, compensatory damages provide an adequate deterrent. Inferentially, had he
realized the danger, he would have taken steps to avoid it. A different kind of social risk, however, is
created by the defendant who actually appreciates the substantial risk he is creating but nonetheless
deliberately disregards the probable harm. In those cases, the defendant's culpability approaches
that of an individual who intends to cause injury and thus justifies the award of punitive damages.


In this case, because there was no evidence that the hospital knowingly disregarded a substantial
likelihood of harm, I believe the trial court correctly refused to instruct the jury on the issue of
punitive damages. Accordingly, I concur in the result reached by the majority. I also fully concur
in the majority opinion to the extent it affirms the trial court's reduction of the jury award to reflect
the $250,000 limitation of Civil Code section 3333.2. *1054


Footnotes


FN4 In 1980, Rosenzweig disclosed the same information in his “Medical Staff
Reappointment Request Form.” This form also included an authorization paragraph.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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11 Cal.5th 204
Supreme Court of California.


Yazmin BROWN et al., Plaintiffs and Appellants,
v.


USA TAEKWONDO et al., Defendants and Respondents.


S259216
|


April 1, 2021


Synopsis
Background: Athletes brought action against coach, national Olympic committee, national
governing body for Olympic sport of taekwondo, and others for, among other things, negligence,
negligent hiring and retention, and negligent and intentional infliction of emotional distress arising
out of coach's sexual abuse of then-minor athletes. The Superior Court, Los Angeles County, No.
BC599321, Michael P. Vicencia, J., sustained demurrers filed by Olympic committee without leave
to amend. Athletes appealed. The Court of Appeal, 40 Cal.App.5th 1077, 253 Cal.Rptr.3d 708,
affirmed in part, reversed in part, and remanded. and athletes appealed.


Holdings: The Supreme Court, Kruger, J., held that:


[1] if defendant lacks any special relationship with parties and there are no other circumstances
that would give rise to affirmative duty to protect, such duty may not arise based on policy factors
set out in Rowland v. Christian, 69 Cal.2d 108, 70 Cal.Rptr. 97, 443 P.2d 561, disapproving
University of Southern California v. Superior Court, 30 Cal.App.5th 429, 241 Cal.Rptr.3d 616;
Juarez v. Boy Scouts of America, Inc., 81 Cal.App.4th 377, 97 Cal.Rptr.2d 12; Adams v. City of
Fremont, 68 Cal.App.4th 243, 80 Cal.Rptr.2d 196; Titus v. Canyon Lake Property Owners Assn.,
118 Cal.App.4th 906, 13 Cal.Rptr.3d 807; Doe 1 v. City of Murrieta, 102 Cal.App.4th 899, 126
Cal.Rptr.2d 213, and


[2] national Olympic committee's lack of special relationship with coach or athletes precluded
finding that it had duty to protect athletes from coach's sexual abuse.


Affirmed.


Cuellar, J., concurred and filed opinion.
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Procedural Posture(s): On Appeal; Demurrer to Complaint.


West Headnotes (15)


[1] Negligence Necessity and Existence of Duty
To state cause of action for negligence, plaintiff must establish defendant owed legal duty
of care.


10 Cases that cite this headnote


[2] Negligence Reasonable care
Generally speaking, all persons have duty to take reasonable care in their activities to avoid
causing injury, though particular policy considerations may weigh in favor of limiting that
duty in certain circumstances. Cal. Civ. Code § 1714.


1 Cases that cite this headnote


[3] Negligence Necessity and Existence of Duty
Negligence Public policy concerns
Whether to recognize duty to protect is governed by two-step inquiry: first, court must
determine whether there exists special relationship between parties or some other set of
circumstances giving rise to affirmative duty to protect; second, if so, court must consult
factors described in Rowland v. Christian, 69 Cal.2d 108, 70 Cal.Rptr. 97, 443 P.2d 561,
to determine whether relevant policy considerations counsel limiting that duty.


9 Cases that cite this headnote


[4] Negligence Elements in general
To establish cause of action for negligence, plaintiff must show that defendant had duty
to use due care, that he breached that duty, and that breach was proximate or legal cause
of resulting injury.


9 Cases that cite this headnote


[5] Negligence Necessity and Existence of Duty
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Not every defendant owes every plaintiff a duty of care; duty exists only if plaintiff's
interests are entitled to legal protection against defendant's conduct.


11 Cases that cite this headnote


[6] Negligence Duty as question of fact or law generally
Whether duty of care exists is question of law to be resolved by court.


5 Cases that cite this headnote


[7] Negligence Reasonable care
As general rule, each person has duty to exercise, in his or her activities, reasonable care
for safety of others. Cal. Civ. Code § 1714.


1 Cases that cite this headnote


[8] Negligence Necessity and Existence of Duty
Law imposes general duty of care on defendant only when it is defendant who has created
risk of harm to plaintiff, including when defendant is responsible for making plaintiff's
position worse; law does not impose same duty on defendant who did not contribute to
risk that plaintiff would suffer harm alleged.


5 Cases that cite this headnote


[9] Negligence Duty in general
Generally, person who has not created peril is not liable in tort merely for failure to take
affirmative action to assist or protect another from that peril.


5 Cases that cite this headnote


[10] Negligence Care required in general
If person does choose to undertake to come to aid of another, she may then have affirmative
duty to exercise reasonable care in that undertaking.


2 Cases that cite this headnote


[11] Negligence Protection against acts of third persons
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In case involving harm caused by third party, person may have affirmative duty to protect
victim of another's harm if that person is in special relationship with either victim or
person who created harm; special relationship between defendant and victim is one that
gives victim right to expect protection from defendant, while special relationship between
defendant and dangerous third party is one that entails ability to control third party's
conduct.


9 Cases that cite this headnote


[12] Negligence Protection against acts of third persons
If defendant lacks any special relationship with parties and there are no other circumstances
that would give rise to affirmative duty to protect from a third party, such duty may
not arise based on policy factors set out in Rowland v. Christian, 69 Cal.2d 108, 70
Cal.Rptr. 97, 443 P.2d 561, disapproving University of Southern California v. Superior
Court, 30 Cal.App.5th 429, 241 Cal.Rptr.3d 616; Juarez v. Boy Scouts of America, Inc.,
81 Cal.App.4th 377, 97 Cal.Rptr.2d 12; Adams v. City of Fremont, 68 Cal.App.4th 243, 80
Cal.Rptr.2d 196; Titus v. Canyon Lake Property Owners Assn., 118 Cal.App.4th 906, 13
Cal.Rptr.3d 807; Doe 1 v. City of Murrieta, 102 Cal.App.4th 899, 126 Cal.Rptr.2d 213.


1 Cases that cite this headnote


[13] Negligence Balancing and weighing of factors
Departure from general principle that all persons owe duty of care to avoid injuring others
involves balancing of number of considerations: foreseeability of harm to plaintiff, degree
of certainty that plaintiff suffered injury, closeness of connection between defendant's
conduct and injury suffered, moral blame attached to defendant's conduct, policy of
preventing future harm, extent of burden to defendant and consequences to community
of imposing duty to exercise care with resulting liability for breach, and availability, cost,
and prevalence of insurance for risk involved. Cal. Civ. Code § 1714.


7 Cases that cite this headnote


[14] Negligence Protection against acts of third persons
Requirement of affirmative duty to protect from third parties itself embodies policy
judgment of considerable standing: defendant cannot be held liable in negligence for harms
it did not cause unless there are special circumstances, such as special relationship to
parties, that give defendant special obligation to offer protection or assistance; at same
time, it extends right of recovery to individuals in relationships involving dependence
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or control, and who by virtue of those relationships have reason to expect defendant's
protection.


6 Cases that cite this headnote


[15] Public Amusement and Entertainment Boxing, wrestling and martial arts
National Olympic committee's lack of special relationship with taekwondo coach or
athletes precluded finding that it had duty to protect athletes from coach's sexual abuse,
regardless of whether policy factors set out in Rowland v. Christian, 69 Cal.2d 108,
70 Cal.Rptr. 97, 443 P.2d 561, might favor imposition of such duty, absent any other
circumstances that would give rise to affirmative duty to protect.


Witkin Library Reference: 6 Witkin, Summary of Cal. Law (11th ed. 2017) Torts, § 1199
[Illustrations: Relationships Giving Rise to Duty; Other Relationships.]
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Irvine; Covington & Burling, Beth Brinkmann, Mitch A. Kamin and Carolyn J. Kubota, Los
Angeles, for Defendant and Respondent United States Olympic Committee.


Munger, Tolles & Olson, Donald B. Verrilli, Jr., Hailyn J. Chen and John B. Major, Los Angeles, for
National Collegiate Athletic Association as Amicus Curiae on behalf of Defendant and Respondent
United States Olympic Committee.


Opinion


Opinion of the Court by Kruger, J.


**161  ***437  *209  [1]  [2]  [3] To state a cause of action for negligence, a plaintiff
must establish the defendant owed a legal duty of care. Generally speaking, all persons have a
duty to take reasonable care in their activities to avoid causing injury, though particular policy
considerations may weigh in favor of limiting that duty in certain circumstances. (Civ. Code, §
1714; Rowland v. Christian (1968) 69 Cal.2d 108, 70 Cal.Rptr. 97, 443 P.2d 561 (Rowland).) The
issue before us concerns how courts should decide whether a defendant has a legal duty to take
action to protect the plaintiff from injuries caused by a third party. Despite a substantial body of
case law addressing the issue, the Courts of Appeal have remained uncertain about the proper legal
framework to apply. Distilling the principles articulated in prior cases, we now clarify that whether
to recognize a duty to protect is governed by a two-step inquiry. First, the court must determine
whether there exists a special relationship between the parties or some other set of circumstances
giving rise to an affirmative duty to protect. Second, if so, the court must consult the factors
described in Rowland to determine whether relevant policy considerations counsel limiting that
duty. Because the Court of Appeal in this case employed the correct framework for decision, we
affirm its judgment and remand for further proceedings.


I.


This case comes to us at the demurrer stage, so for present purposes we assume the truth of the
allegations in the complaint. ( *210  Southern California Gas Leak Cases (2019) 7 Cal.5th 391,
395, 247 Cal.Rptr.3d 632, 441 P.3d 881 (Gas Leak Cases).) As teenagers, plaintiffs Yazmin Brown,
Kendra Gatt, and Brianna Bordon trained in the Olympic sport of taekwondo. They traveled
to compete at various events in California and throughout the country with their coach, Marc
Gitelman. Gitelman took advantage of these opportunities to sexually abuse the young athletes.
This ***438  went on for years until the sponsor of these competitions, USA Taekwondo (USAT),
banned Gitelman from coaching. Gitelman was ultimately convicted of multiple felonies for the
sexual abuse of the minor athletes he trained.
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Plaintiffs (to whom we will generally refer as Brown) filed this civil suit against Gitelman and
several others, including respondents USAT and the United States Olympic Committee (USOC). 1


USOC is a federally chartered nonprofit corporation whose central function is to coordinate
amateur sports **162  throughout the country for athletes hoping to one day compete in the
Olympics. (See 36 U.S.C. § 220505(c)(1).) In this role, USOC certifies and oversees each sport's
national governing body, the entity responsible for conducting and administering the sport in the
United States. USAT is the national governing body for the sport of taekwondo. If an athlete wishes
to compete in taekwondo at the Olympics or in any other USAT-sponsored competition (as Brown
and the other plaintiffs did), the athlete must become a member of USAT and train under a USAT-
registered coach (as Gitelman was before USAT banned him).


1 In June 2019, USOC's name was changed to the United States Olympic and Paralympic
Committee.


As relevant here, Brown alleged that USOC and USAT were negligent in failing to protect her
from Gitelman's abuse. 2  Brown emphasized that the sexual abuse of young athletes was a known
problem; Gitelman's abuse came on the heels of a series of similar instances of abuse of minors
by their coaches dating back to the 1980's. In the wake of these incidents, USOC mandated that
national governing bodies adopt a Safe Sport Program to protect athletes from such abuse. Brown
alleged that USAT failed to implement the program in a timely fashion — a fact known to USOC,
which placed USAT on probation as a result. Brown further alleged that USAT took insufficient
steps to protect Gitelman's victims once it was made aware of her allegations: USAT temporarily
suspended Gitelman, but nevertheless permitted him to continue coaching at USAT competitions
for several months before ultimately placing him on its list of banned coaches.


2 Brown also raised various other claims against USOC and USAT, including claims that
USOC and USAT were vicariously liable for Gitelman's conduct and claims for negligent
hiring and intentional infliction of emotional distress. Those claims are not before us here.


USOC and USAT both demurred to the complaint. As relevant here, they argued Brown had not
adequately alleged they had an affirmative duty to take *211  action to protect her and the other
plaintiffs from Gitelman's abuse. The trial court sustained both demurrers without leave to amend
and entered judgments of dismissal.


Brown appealed. The Court of Appeal reversed the judgment dismissing USAT but affirmed as
to USOC. (Brown v. USA Taekwondo (2019) 40 Cal.App.5th 1077, 1083, 253 Cal.Rptr.3d 708
(Brown).) In determining whether Brown had adequately alleged each defendant had a legal duty
to protect plaintiffs from Gitelman's abuse, the court employed a two-part framework. As a general
rule, the court explained, “ ‘ “one owes no duty to control the conduct of another, nor to warn
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those endangered by such conduct.” ’ ” (Id. at p. 1091, 253 Cal.Rptr.3d 708, quoting Regents of
University of California v. Superior Court (2018) 4 Cal.5th 607, 619, 230 Cal.Rptr.3d 415, 413 P.3d
656 (Regents).) An exception to this no-duty-to-protect rule exists for cases in which the defendant
has a special relationship with either the dangerous ***439  third party or with the victim. (Brown,
at p. 1091, 253 Cal.Rptr.3d 708.) But even when the so-called special relationship exception
applies, the policy considerations described in Rowland, supra, 69 Cal.2d 108, 70 Cal.Rptr. 97,
443 P.2d 561, may weigh against imposing a duty to protect in a given case. 3  (Brown, at p. 1092,
253 Cal.Rptr.3d 708.) The court thus asked, first, whether Brown had adequately alleged a special
relationship between the parties that gave rise to a legal duty to protect, and second, whether the
Rowland factors weighed in favor of limiting or eliminating this duty.


3 These considerations include “the foreseeability of harm to the plaintiff, the degree of
certainty that the plaintiff suffered injury, the closeness of the connection between the
defendant's conduct and the injury suffered, the moral blame attached to the defendant's
conduct, the policy of preventing future harm, the extent of the burden to the defendant
and consequences to the community of imposing a duty to exercise care with resulting
liability for breach, and the availability, cost, and prevalence of insurance for the risk
involved.” (Rowland, supra, 69 Cal.2d at p. 113, 70 Cal.Rptr. 97, 443 P.2d 561.)


Applying this framework, the Court of Appeal concluded that Brown had adequately alleged
that USAT owed a duty to protect her from Gitelman. The court first concluded Brown had
sufficiently alleged a special relationship between USAT and Gitelman that enabled USAT to
control Gitelman's actions, as demonstrated by the fact that USAT had **163  registered him as
a coach, took disciplinary action against him, and ultimately barred him from coaching. (Brown,
supra, 40 Cal.App.5th at pp. 1094–1095, 253 Cal.Rptr.3d 708.) The court then went on to consider
whether the Rowland factors counseled against imposing a duty on USAT, and determined they
did not. (Id. at pp. 1095–1101, 253 Cal.Rptr.3d 708.)


By contrast, the Court of Appeal concluded that USOC, unlike USAT, had no special relationship
with either the plaintiffs or Gitelman, and thus no legal duty to protect the plaintiffs from Gitelman's
abuse. The court explained that Brown's case for imposing an affirmative duty on USOC rested
largely on allegations that USOC had the ability to regulate USAT's conduct. The court *212
considered this insufficient to establish a special relationship that would enable USOC to control
Gitelman's conduct, or that would give plaintiffs reason to look to the USOC for protection.
(Brown, supra, 40 Cal.App.5th at pp. 1101–1103, 253 Cal.Rptr.3d 708.) Having concluded that
Brown's allegations faltered at the first step of the analysis, the court declined to consider how the
Rowland factors might apply to USOC. (Id. at p. 1103, 253 Cal.Rptr.3d 708.)


The Court of Appeal's decision added to a considerable body of law addressing the connection
between the special relationship doctrine and the Rowland factors in cases alleging a duty to protect
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the plaintiff from harms caused by third parties. The appellate courts that have addressed the issue
have adopted various approaches. Several other Courts of Appeal have employed the same two-
part framework as the court in this case, holding that a plaintiff must satisfy both the special
relationship test and the Rowland factors before a duty to protect the plaintiff from third party
harm can be imposed on the defendant. (See, e.g., Barenborg v. Sigma Alpha Epsilon Fraternity
(2019) 33 Cal.App.5th 70, 77, 244 Cal.Rptr.3d 680 [“Thus, plaintiffs alleging a defendant had a
duty to protect them must establish: (1) that an exception to the general no-duty-to-protect rule
applies and (2) that the Rowland factors support imposition of the duty.”]; Doe v. United States
Youth Soccer Assn., Inc. (2017) 8 Cal.App.5th 1118, 1128, 214 Cal.Rptr.3d 552 [noting that if
***440  courts find a special relationship, they go on to “balance[ ] the policy factors set forth
in Rowland [citation] to assist in their determination of the existence and scope of a defendant's
duty in a particular case”].)


Other Courts of Appeal, however, have held that a plaintiff can establish a duty to protect by
satisfying either the special relationship doctrine or the Rowland factors. Under this approach,
Rowland serves as an independent source of duty. (Juarez v. Boy Scouts of America, Inc. (2000)
81 Cal.App.4th 377, 401–402, 410–411, 97 Cal.Rptr.2d 12 [finding duty under Rowland, but
concluding in the alternative that the plaintiff satisfied the special relationship test]; see Adams
v. City of Fremont (1998) 68 Cal.App.4th 243, 267–276, 282–288, 80 Cal.Rptr.2d 196 (Adams)
[noting that Rowland factors and the special relationship test are sometimes in conflict and finding
no duty to protect under either test, while concluding that this court has generally favored applying
Rowland’s multifactor test over the special relationship test]; cf. University of Southern California
v. Superior Court (2018) 30 Cal.App.5th 429, 451, 241 Cal.Rptr.3d 616 [finding no duty under
either the special relationship test or Rowland, though recognizing that applying Rowland “may
be unnecessary”].)


Still other courts have taken the view that the special relationship test incorporates the Rowland
factors — that is, that “[r]esolution of the issue whether a special relationship exists giving rise
to a duty to protect (or warn) *213  comprehends consideration of the same factors underlying
any duty of care analysis” under Rowland. (Hansra v. Superior Court (1992) 7 Cal.App.4th 630,
646, 9 Cal.Rptr.2d 216 (Hansra); accord, Titus v. Canyon Lake Property Owners Assn. (2004) 118
Cal.App.4th 906, 911–912, 13 Cal.Rptr.3d 807 (Titus).) Whereas the Court of Appeal in this case
employed a two-part framework to evaluate defendants’ legal duty to protect, these courts have
reduced the inquiry to a single step, applying the Rowland factors to determine whether a special
relationship exists.


**164  In view of the different approaches taken by the Courts of Appeal, we granted review
to clarify the applicable framework for determining whether a defendant has a duty to protect a
plaintiff from harm caused by a third party. We conclude the two-part framework the Court of
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Appeal applied in this case accurately reflects the law as stated in this court's precedents, and we
accordingly affirm the court's judgment. 4


4 We express no view on the merits of the Court of Appeal's application of the special
relationship test to either USAT or USOC. These fact-dependent issues fall outside the scope
of the only question presented for our review.


II.


A.


[4] To establish a cause of action for negligence, the plaintiff must show that the “defendant had
a duty to use due care, that he breached that duty, and that the breach was the proximate or legal
cause of the resulting injury.” (Nally v. Grace Community Church (1988) 47 Cal.3d 278, 292,
253 Cal.Rptr. 97, 763 P.2d 948.) Recovery for negligence depends as a threshold matter on the
existence of a legal duty of care. (Gas Leak Cases, supra, 7 Cal.5th at p. 397, 247 Cal.Rptr.3d
632, 441 P.3d 881.)


[5]  [6] Duty is not universal; not every defendant owes every plaintiff a duty of care. A duty exists
only if “ ‘the plaintiff's interests are entitled to legal protection against the defendant's conduct.’ ” (
***441  Dillon v. Legg (1968) 68 Cal.2d 728, 734, 69 Cal.Rptr. 72, 441 P.2d 912, quoting Prosser,
Torts (3d ed. 1964) § 53, p. 332.) Whether a duty exists is a question of law to be resolved by the
court. (Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 397, 11 Cal.Rptr.2d 51, 834 P.2d 745.)


[7] The “general rule” governing duty is set forth in Civil Code section 1714 (section 1714).
(Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th 764, 771, 122 Cal.Rptr.3d 313, 248 P.3d 1170
(Cabral).) First enacted in 1872, section 1714 provides: “Everyone is responsible ... for an injury
occasioned *214  to another by his or her want of ordinary care or skill in the management of his or
her property or person ....” (Id., subd. (a).) This statute establishes the default rule that each person
has a duty “to exercise, in his or her activities, reasonable care for the safety of others.” (Cabral,
at p. 768, 122 Cal.Rptr.3d 313, 248 P.3d 1170.)


[8]  [9] Section 1714 states a broad rule, but it has limits. We have explained that the law imposes
a general duty of care on a defendant only when it is the defendant who has “ ‘created a risk’ ”
of harm to the plaintiff, including when “ ‘the defendant is responsible for making the plaintiff's
position worse.’ ” (Lugtu v. California Highway Patrol (2001) 26 Cal.4th 703, 716, 110 Cal.Rptr.2d
528, 28 P.3d 249, quoting Weirum v. RKO General, Inc. (1975) 15 Cal.3d 40, 49, 123 Cal.Rptr. 468,
539 P.2d 36; see Lugtu, at p. 716, 110 Cal.Rptr.2d 528, 28 P.3d 249 [“Under general negligence
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principles, ... a person ordinarily is obligated to exercise due care in his or her own actions so as not
to create an unreasonable risk of injury to others ....” (Citing § 1714.)].) The law does not impose
the same duty on a defendant who did not contribute to the risk that the plaintiff would suffer the
harm alleged. Generally, the “person who has not created a peril is not liable in tort merely for
failure to take affirmative action to assist or protect another” from that peril. (Williams v. State of
California (1983) 34 Cal.3d 18, 23, 192 Cal.Rptr. 233, 664 P.2d 137 (Williams); accord, Weirum,
at p. 49, 123 Cal.Rptr. 468, 539 P.2d 36; see Rest.3d Torts, Liability for Physical and Emotional
Harm (2012) § 37 [Generally, “[a]n actor whose conduct has not created a risk of physical or
emotional harm to another has no duty of care to the other.”].) For example, a person who stumbles
upon someone drowning generally has no legal duty to help the victim. The same rule applies to
a person who stumbles upon a mugging, for “as a general matter, there is no duty to act to protect
others from the conduct of third parties.” (Delgado v. Trax Bar & Grill (2005) 36 Cal.4th 224,
235, 30 Cal.Rptr.3d 145, 113 P.3d 1159 (Delgado); see also Regents, supra, 4 Cal.5th at p. 619,
230 Cal.Rptr.3d 415, 413 P.3d 656 [Generally, “ ‘one owes no duty to **165  control the conduct
of another, nor to warn those endangered by such conduct.’ ”].) 5


5 While these examples involve bystanders in the usual sense of the term, it bears emphasis
that the relevant legal question is whether the defendant has engaged in activities that created
or increased the plaintiff's risk of harm. A defendant may have greater involvement in the
plaintiff's activities than a chance spectator yet play no meaningful part in exposing the
plaintiff to harm. (Cf. conc. opn., post, at 276 Cal.Rptr.3d at p. 452, 483 P.3d at p. 173
[rejecting the idea that USOC was a bystander in this case].)


This general rule, we have explained, “derives from the common law's distinction between
misfeasance and nonfeasance, and its reluctance to impose liability for the latter.” (Tarasoff v.
Regents of University of California (1976) 17 Cal.3d 425, 435, fn. 5, 131 Cal.Rptr. 14, 551 P.2d
334.) That distinction has deep roots in the law. (See, e.g., Bohlen, ***442  The Moral Duty to
Aid Others as a Basis of Tort Liability (1908) 56 U.Pa. L.Rev. 217, 219 [“There is no distinction
more deeply rooted in the common law and more fundamental than that between misfeasance and
non-feasance, between active *215  misconduct working positive injury to others and passive in
action, a failure to take positive steps to benefit others, or to protect them from harm not created
by any wrongful act of the defendant.”].) 6  And although it may sometimes produce outcomes that
appear “[m]orally questionable” (Tarasoff, at p. 435, fn. 5, 131 Cal.Rptr. 14, 551 P.2d 334), there
are several reasons the no-duty-to-protect rule has endured. The most commonly cited reason for
the rule is rooted in “the liberal tradition of individual freedom and autonomy” — the idea that a
person should be able to freely choose whether to come to the aid of a stranger, without fear of
incurring legal liability for the choice. (Rest.3d Torts, supra, § 37, com. e, p. 5.) But our cases have
recognized other reasons as well, including “ ‘the difficulties of setting any standards of unselfish
service to fellow men,’ ” and the challenge of “ ‘making any workable rule to cover possible
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situations where fifty people might fail to rescue.’ ” (Tarasoff, at p. 435, fn. 5, 131 Cal.Rptr. 14,
551 P.2d 334, quoting Prosser, Torts (4th ed. 1971) § 56, p. 341.)


6 Although our precedents have sometimes referred to the distinction between “misfeasance”
and “nonfeasance,” we now understand this terminology to be imprecise and prone
to misinterpretation. “The proper question is not whether an actor's failure to exercise
reasonable care entails the commission or omission of a specific act.” (Rest.3d Torts, supra,
§ 37, com. c, p. 3.) Rather, it is “whether the actor's entire conduct created a risk of
harm.” (Ibid.)


[10]  [11] The no-duty-to-protect rule is not absolute, however; this court has recognized a number
of exceptions. (Delgado, supra, 36 Cal.4th at p. 235, 30 Cal.Rptr.3d 145, 113 P.3d 1159.) Under
some circumstances, a defendant may have an affirmative duty to protect the plaintiff from harm
at the hands of a third party, even though the risk of harm is not of the defendant's own making.
(Ibid.; see also Rest.3d Torts, supra, § 37.) For example, if a person does choose to “undertake[ ]
to come to the aid of another,” she may then have an affirmative duty to exercise reasonable care in
that undertaking. (Williams, supra, 34 Cal.3d at p. 23, 192 Cal.Rptr. 233, 664 P.2d 137 [describing
the negligent undertaking doctrine]; see, e.g., Paz v. State of California (2000) 22 Cal.4th 550,
559, 93 Cal.Rptr.2d 703, 994 P.2d 975; Rest.3d Torts, supra, § 42.) We here focus, along with the
parties, on another basis for finding an affirmative duty: In a case involving harm caused by a third
party, a person may have an affirmative duty to protect the victim of another's harm if that person
is in what the law calls a “special relationship” with either the victim or the person who created
the harm. (See, e.g., Regents, supra, 4 Cal.5th at pp. 619–620, 230 Cal.Rptr.3d 415, 413 P.3d 656;
Delgado, at p. 235, 30 Cal.Rptr.3d 145, 113 P.3d 1159; Williams, at p. 23, 192 Cal.Rptr. 233, 664
P.2d 137; see generally Rest.3d Torts, supra, §§ 40, 41.) 7


7 This is not an exhaustive list. An affirmative duty to protect may also arise if, for example,
the Legislature imposes one by statute. (See Hoff v. Vacaville Unified School Dist. (1998) 19
Cal.4th 925, 938, 80 Cal.Rptr.2d 811, 968 P.2d 522; Rest.3d Torts, supra, § 38.) Regardless
of whether there is a basis for recognizing an affirmative duty, the no-duty-to-protect rule
will not relieve the defendant of an otherwise applicable duty to exercise reasonable care
when, by its own conduct, the defendant has increased the risk of harm to the plaintiff. (See,
e.g., Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1163, 210 Cal.Rptr.3d 283, 384 P.3d
283 [“Although we have held that the existence of a relationship between the plaintiff and the
defendant is one basis for finding liability premised on the conduct of a third party [citations],
we have never held that such a relationship is a prerequisite to finding that a defendant had
a duty to prevent injuries due to its own conduct or possessory control.”].)


**166  ***443  *216  A special relationship between the defendant and the victim is one that
“gives the victim a right to expect” protection from the defendant, while a special relationship
between the defendant and the dangerous third party is one that “entails an ability to control [the
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third party's] conduct.” (Regents, supra, 4 Cal.5th at p. 619.) Relationships between parents and
children, colleges and students, employers and employees, common carriers and passengers, and
innkeepers and guests, are all examples of special relationships that give rise to an affirmative
duty to protect. (Id. at pp. 619–620, 230 Cal.Rptr.3d 415, 413 P.3d 656; see Rest.3d Torts, supra,
§§ 40–41.) The existence of such a special relationship puts the defendant in a unique position to
protect the plaintiff from injury. The law requires the defendant to use this position accordingly.
(See, e.g., Rest.3d Torts, supra, § 40, com. h, pp. 42–43.)


Where the defendant has neither performed an act that increases the risk of injury to the plaintiff
nor sits in a relation to the parties that creates an affirmative duty to protect the plaintiff from
harm, however, our cases have uniformly held the defendant owes no legal duty to the plaintiff.
Our decision in Williams, supra, 34 Cal.3d 18, 192 Cal.Rptr. 233, 664 P.2d 137, is illustrative.
The question there was whether highway patrol officers who had aided an injured motorist after
an accident had a duty to investigate, secure information, or preserve evidence for the motorist
to use in later civil litigation against the driver who caused her injury. (Id. at p. 21, 192 Cal.Rptr.
233, 664 P.2d 137.) We began our analysis by reciting the general rule that one has no duty to
come to the aid of another. (Id. at pp. 23–24, 192 Cal.Rptr. 233, 664 P.2d 137.) We then went on to
consider whether the special relationship or negligent undertaking exceptions to the rule applied.
Answering that question in the negative, we concluded the officers owed no duty to assist the
motorist in preserving evidence. (Id. at pp. 27–28, 192 Cal.Rptr. 233, 664 P.2d 137.) Other cases
are to similar effect. (See, e.g., Davidson v. City of Westminster (1982) 32 Cal.3d 197, 203–209,
185 Cal.Rptr. 252, 649 P.2d 894 [officers had no duty to protect victim of assault because they had
not increased the risk of harm to the victim, they had no special relationship with the assailant or
the victim, and they had not invited the plaintiff to depend on their protection]; Zelig v. County
of Los Angeles (2002) 27 Cal.4th 1112, 1130, 119 Cal.Rptr.2d 709, 45 P.3d 1171 [officers had no
duty to protect courthouse visitors from a third party assailant where officers had not increased
the risk of harm to the victim, had no special relationship with either party, and had not given the
victim a false sense of security by inviting her to depend on special protection].)


*217  B.


[12] Brown argues for a different approach to the duty to protect. She argues that even if the
defendant lacks any special relationship with the parties and there are no other circumstances
that would give rise to an affirmative duty to protect, such a duty may nonetheless arise after
considering the policy factors set out in the landmark decision in Rowland, supra, 69 Cal.2d 108,
70 Cal.Rptr. 97, 443 P.2d 561. We reject the argument.


The multifactor test set forth in Rowland was not designed as a freestanding means of establishing
duty, but instead as ***444  a means for deciding whether to limit a duty derived from other
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sources. The specific question in Rowland concerned the relationship between the common law
duties of landowners and the general duty of care codified in section 1714. At common law, a
landowner's duty of care to his or her visitors varied based on the type of visitor. While landowners
owed invitees an ordinary duty of care to maintain the premises in a safe condition, they generally
owed trespassers and licensees only a duty to refrain from willful injury. (Rowland, supra, 69
Cal.2d at p. 114, 70 Cal.Rptr. 97, 443 P.2d 561.) We held, however, that these “rigid common law
classifications” were incompatible with California law. ( **167  Id. at p. 118, 70 Cal.Rptr. 97, 443
P.2d 561.) We explained that “the basic policy of this state set forth by the Legislature in section
1714 ... is that everyone is responsible for an injury caused to another by his want of ordinary
care or skill in the management of his property.” (Rowland, at pp. 118–119, 70 Cal.Rptr. 97, 443
P.2d 561.) And while there are exceptions to section 1714 ’s general rule, “in the absence of [a]
statutory provision declaring an exception ..., no such exception should be made unless clearly
supported by public policy.” (Rowland, at p. 112, 70 Cal.Rptr. 97, 443 P.2d 561.)


[13] In the passage of Rowland that has now become a touchstone of our negligence jurisprudence,
we summarized the policy considerations that guide the inquiry. To depart from the general
principle that all persons owe a duty of care to avoid injuring others, we explained, “involves
the balancing of a number of considerations”: “the foreseeability of harm to the plaintiff, the
degree of certainty that the plaintiff suffered injury, the closeness of the connection between the
defendant's conduct and the injury suffered, the moral blame attached to the defendant's conduct,
the policy of preventing future harm, the extent of the burden to the defendant and consequences
to the community of imposing a duty to exercise care with resulting liability for breach, and the
availability, cost, and prevalence of insurance for the risk involved.” (Rowland, supra, 69 Cal.2d
at pp. 112–113, 70 Cal.Rptr. 97, 443 P.2d 561.) We reasoned that while the common law categories
of landowner duties might align with some of these considerations in some cases, they did not
align in every case. It followed that a victim's status as a trespasser, licensee, or invitee cannot
be determinative of a landowner's duties. The inquiry whether a landowner owes *218  a duty
to her invitees instead begins with the “basic policy” that “everyone is responsible for an injury
caused to another by his want of ordinary care or skill in the management of his property,” and
then considers whether more particular considerations of policy call for departure from the basic
rule. (Id. at pp. 118–119, 70 Cal.Rptr. 97, 443 P.2d 561.)


Rowland itself referred to this multifactor test as a guide for determining whether to recognize
an “exception” to the general duty of care under section 1714. (Rowland, supra, 69 Cal.2d at p.
113, 70 Cal.Rptr. 97, 443 P.2d 561.) And in numerous cases since Rowland, we have repeated that
the Rowland factors serve to determine whether an exception to section 1714 ’s general duty of
reasonable care is warranted, not to determine whether a “ ‘new duty’ ” should be created. (Kesner
v. Superior Court, supra, 1 Cal.5th at p. 1143, 210 Cal.Rptr.3d 283, 384 P.3d 283 [“Because Civil
Code section 1714 establishes a general duty to exercise ordinary care in one's activities, ... we rely
on these factors not to determine ‘whether a new duty should be created, but whether an exception
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to Civil Code section 1714 ... should be created,’ ” quoting ***445  Cabral, supra, 51 Cal.4th
at p. 783, 122 Cal.Rptr.3d 313, 248 P.3d 1170]; accord, e.g., Gas Leak Cases, supra, 7 Cal.5th
at p. 398, 247 Cal.Rptr.3d 632, 441 P.3d 881 [“[Under section 1714], we presume the defendant
owed the plaintiff a duty of care and then ask whether the circumstances ‘justify a departure’ from
that usual presumption.”]; Ballard v. Uribe (1986) 41 Cal.3d 564, 572, fn. 6, 224 Cal.Rptr. 664,
715 P.2d 624 [similar].)


Although Rowland itself concerned the general duty of care in section 1714, we have also routinely
applied Rowland to consider whether to recognize exceptions to affirmative duties to protect or
warn. For example, in our recent decision in Regents, supra, 4 Cal.5th at page 627, 230 Cal.Rptr.3d
415, 413 P.3d 656, we held that the special relationship between a university and its students creates
a “duty to use reasonable care to protect their students from foreseeable acts of violence in the
classroom or during curricular activities.” We then turned to Rowland to decide whether policy
considerations “justif[ied] excusing or limiting” that duty to protect, and concluded the answer was
no. (Regents, at p. 628, 230 Cal.Rptr.3d 415, 413 P.3d 656; see id. at pp. 628–634, 230 Cal.Rptr.3d
415, 413 P.3d 656.) This is but one example of many; a long line of cases before Regents had taken
the same approach. (C.A. v. William S. Hart Union High School Dist. (2012) 53 Cal.4th 861, 877,
138 Cal.Rptr.3d 1, 270 P.3d 699 (William S. Hart) [finding special **168  relationship between
school employees and students and then analyzing Rowland factors to determine “[a]dditional
limits” on the “scope of the duty implicated in this and similar cases”]; id. at pp. 869–871, 877–879,
138 Cal.Rptr.3d 1, 270 P.3d 699; Castaneda v. Olsher (2007) 41 Cal.4th 1205, 1213, 63 Cal.Rptr.3d
99, 162 P.3d 610 [finding affirmative duty based on special relationship between landlord and
tenants and then analyzing Rowland factors to determine “duty's existence and scope”]; Delgado,
supra, 36 Cal.4th at p. 244, 30 Cal.Rptr.3d 145, 113 P.3d 1159 [finding special relationship between
business proprietor and its tenants, patrons, and invitees imposed general duty on proprietor to
take “ ‘reasonable steps to secure common areas against foreseeable criminal acts *219  of third
parties’ ” and then analyzing Rowland factors to determine scope of duty]; id. at pp. 235–236, 244–
247, 30 Cal.Rptr.3d 145, 113 P.3d 1159; Morris v. De La Torre (2005) 36 Cal.4th 260, 269, 271–
272, 276–277, 30 Cal.Rptr.3d 173, 113 P.3d 1182 [same].) The cases recognize that even when
two parties may be in a special relationship, the unforeseeability of the kind of harm suffered by
the plaintiff or other policy factors may counsel against establishing an affirmative duty for one
party to protect the other.


Notwithstanding this considerable body of case law, Brown points to our decision in Nally v. Grace
Community Church, supra, 47 Cal.3d 278, 253 Cal.Rptr. 97, 763 P.2d 948 as evidence that we have
sometimes treated Rowland as an independent source of duty, and not merely as a guide to whether
to create an exception to a duty otherwise established. In that case, parents of a suicide victim
sued the victim's nontherapist church counselors for failure to protect the victim from suicide.
(Nally, at p. 292, 253 Cal.Rptr. 97, 763 P.2d 948.) We held the nontherapist counselors had no duty
to protect, consistent with the traditional rule that “one is ordinarily not liable for the actions of
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another and is under no duty to protect another from harm, in the absence of a special relationship
of custody or control.” (Id. at p. 293, 253 Cal.Rptr. 97, 763 P.2d 948.) We next held there was
no such special relationship involved in the case. (Id. at p. 296, 253 Cal.Rptr. 97, 763 P.2d 948.)
But we then considered the Rowland factors, in belt-and-suspenders fashion, to “explain further
***446  why we should not impose a duty to prevent suicide on defendants and other nontherapist
counselors.” (Ibid.)


As Brown notes, some Courts of Appeal have understood Nally to mean that the Rowland factors
and the special relationship test are both sources of duty. (See, e.g., Adams, supra, 68 Cal.App.4th
at p. 267, 80 Cal.Rptr.2d 196.) This understanding is mistaken. Nally never squarely addressed the
proper role of Rowland in its analysis, nor did it purport to qualify or limit the considerable body of
case law explaining that Rowland is a guide to determining when to create exceptions from duties
otherwise established. And as Brown acknowledged at oral argument, neither Nally nor any other
decision of this court has done what Brown now asks us to do: rely solely on the Rowland factors
to create a duty to take action to protect the plaintiff from third party harm. 8


8 Although Brown has not raised the point in her briefing, we acknowledge that certain
language in other cases could be read as suggesting such an approach. For example, in Palma
v. U.S. Industrial Fasteners, Inc. (1984) 36 Cal.3d 171, 203 Cal.Rptr. 626, 681 P.2d 893,
we said of a suit seeking to impose liability for leaving a commercial truck unsecured in
a high-crime area, where it was stolen and later used to cause injury: “[O]rdinarily in the
absence of a special relationship there is no duty to control the conduct of a third person
so as to prevent him from harming another, but where special circumstances exist in which
there is ‘a greater potentiality of foreseeable risk or more serious injury, or [which] require a
lesser burden of preventative action,’ the risk is deemed unreasonable and imposes a duty to
third persons.” (Id. at pp. 184–185, 203 Cal.Rptr. 626, 681 P.2d 893, quoting Hergenrether
v. East (1964) 61 Cal.2d 440, 444, 39 Cal.Rptr. 4, 393 P.2d 164.) But as the broader context
of Palma and other related cases makes clear, the focus of the duty inquiry in these cases is
not on the defendant's duty to protect the victim from the conduct of a third party, but instead
on the defendant's general duty under section 1714 to exercise due care in his or her own
conduct. While a car owner ordinarily cannot be held liable simply for allowing her car to be
stolen and used for harm (Cabral, supra, 51 Cal.4th at p. 779, 122 Cal.Rptr.3d 313, 248 P.3d
1170), in some cases, like Palma, the defendant's decision to leave a vehicle unguarded does
increase the risks the vehicle will be harmfully misused. (See Rest.3d Torts, supra, § 19,
reporters’ note, com. c, p. 222 [citing vehicle-theft cases to illustrate the proposition that “[i]f
the third party's misconduct is among the risks making the defendant's conduct negligent,
then ordinarily plaintiff's harm will be within the defendant's scope of liability” (id., com.
c, p. 216)].) Such cases “can be contrasted to cases in which the defendant merely takes no
action to protect the plaintiff against the possibility of third-party misconduct” — which is
Brown's theory of liability in asserting the existence of a special relationship. (Rest.3d Torts,
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supra, § 19, com. e, p. 218; see also id., illus. 1–3, pp. 218–219 [discussing circumstances
where foreseeable risk makes a defendant's conduct negligent].)


**169  *220  Precedent aside, Brown argues we should now take that step in order to establish
what she terms a “more flexible and holistic approach to duty,” particularly in cases involving
minor victims of sexual abuse. This approach would allow courts to make a case-by-case policy
judgment under Rowland as to whether a defendant may be held liable for failing to protect the
victim of harm caused by another, even if the defendant were in no special position to control the
wrongdoer or to offer protection to the victim, and there were no other circumstances giving rise
to an affirmative duty to take action.


[14] Without denying the gravity of the injuries these plaintiffs suffered, nor the broader problem
of sexual abuse of minors in organized youth sports and other activities, we decline Brown's
invitation to take that step. The requirement of an affirmative duty to protect itself embodies a
policy judgment of considerable standing: A defendant cannot be held liable in ***447  negligence
for harms it did not cause unless there are special circumstances — such as a special relationship to
the parties — that give the defendant a special obligation to offer protection or assistance. This rule
reflects a long-standing balance between several competing interests. It avoids difficult questions
about how to measure the legal liability of the stranger who fails to take affirmative steps to prevent
foreseeable harm, instead leaving the stranger to make his or her own choices about what assistance
to offer. (See pp. 276 Cal.Rptr.3d at pp. 441-442, 483 P.3d at pp. 164-165, ante.) At the same
time, it extends a right of recovery to individuals in relationships involving dependence or control,
and who by virtue of those relationships have reason to expect the defendant's protection. (See
Regents, supra, 4 Cal.5th at p. 621, 230 Cal.Rptr.3d 415, 413 P.3d 656 [“ ‘[A] typical setting for the
recognition of a special relationship is where “the plaintiff is particularly vulnerable and dependent
upon the defendant who, correspondingly, has some control over the plaintiff's welfare.” ’ ”].)


Where such a special relationship exists between the defendant and a minor, the obligation to
provide such protection and assistance may include a duty to protect the minor from third party
abuse. (See, e.g., William S. Hart, supra, 53 Cal.4th at pp. 869–872, 879, 138 Cal.Rptr.3d 1, 270
P.3d 699 [imposing such a duty]; *221  Pamela L. v. Farmer (1980) 112 Cal.App.3d 206, 211,
169 Cal.Rptr. 282 [same].) And there may be other circumstances that give rise to a comparable
affirmative duty to protect. (Kesner v. Superior Court, supra, 1 Cal.5th at p. 1163, 210 Cal.Rptr.3d
283, 384 P.3d 283.) But where no such circumstances exist, the Rowland factors do not serve as an
alternative basis for imposing duties to protect. The purpose of the Rowland factors is to determine
whether the relevant circumstances warrant limiting a duty already established, not to recognize
legal duties in new contexts. (See Rowland, supra, 69 Cal.2d at p. 113, 70 Cal.Rptr. 97, 443 P.2d
561; see also, e.g., Regents, supra, 4 Cal.5th at p. 628, 230 Cal.Rptr.3d 415, 413 P.3d 656; cf.
Rest.3d Torts, supra, § 40, com. b, p. 40 [“Even though an affirmative duty might exist pursuant
to this Section, a court may decide, based on special problems of principle or policy, that no duty
or a duty other than reasonable care exists.”].)
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The question remains whether Rowland has any role to play at all in cases concerning affirmative
duties to protect. As noted, some courts have suggested the answer is no; that the special
relationship test essentially encompasses the policy considerations set out in Rowland and renders
it unnecessary to give separate consideration to the Rowland factors in determining whether to
recognize a legal duty to protect. (Compare Hansra, supra, 7 Cal.App.4th at p. 646, 9 Cal.Rptr.2d
216 [considering both tests together as one] and Titus, supra, 118 Cal.App.4th at pp. 911–912,
13 Cal.Rptr.3d 807 [same] with Adams, supra, 68 Cal.App.4th at pp. 267–276, 282–288, 80
Cal.Rptr.2d 196 [recognizing differences between them].) The suggestion is incorrect. **170
While the Rowland factors do overlap to some degree with the considerations that determine
the existence of a special relationship, application of one test does not obviate the need for the
other. This is because the two tests operate differently. A court considers whether the parties have
a special relationship by considering the particular facts and circumstances of their association
with one another. The Rowland factors, by contrast, consider, “at a relatively broad level of
factual generality,” whether policy considerations justify limiting any resulting duty of protection.
(Cabral, supra, 51 Cal.4th at p. 772, 122 Cal.Rptr.3d 313, 248 P.3d 1170; see ***448  Regents,
supra, 4 Cal.5th at p. 629, 230 Cal.Rptr.3d 415, 413 P.3d 656 [“In considering [the Rowland
factors], we determine ‘not whether they support an exception to the general duty of reasonable
care on the facts of the particular case before us, but whether carving out an entire category of
cases from that general duty rule is justified by clear considerations of policy.’ ”].)


Our opinion in Castaneda v. Olsher, supra, 41 Cal.4th 1205, 63 Cal.Rptr.3d 99, 162 P.3d 610 is
illustrative of the difference between the two inquiries. In that case, the plaintiff was injured as a
bystander to a gang-related shooting at the mobilehome park where he lived. He sued his landlord
for negligence. (Id. at pp. 1211–1212, 63 Cal.Rptr.3d 99, 162 P.3d 610.) Although the parties were
in a special relationship, we concluded that the landlord did not have a duty to “withhold rental
units from those they believe to be gang members” in order to protect his other tenants. (Id. at p.
1216, 63 Cal.Rptr.3d 99, 162 P.3d 610.) We reasoned that requiring as much would, as a general
proposition, result in “arbitrary discrimination on the basis of race, ethnicity, family composition,
*222  dress and appearance, or reputation” — all in service of a tenant screening process that was
unlikely to effectively prevent injuries like those the plaintiff had suffered. (Ibid.) Thus, despite
the existence of a special relationship, imposing such a duty on landlords would not be “fair or
workable,” nor would it be “consistent with our state's public policy as a whole.” (Ibid.)


In other cases, a court might conclude that duty should not be imposed because, for example,
the type of harm the plaintiff suffered was unforeseeable, or because there was no moral
blameworthiness associated with the defendant's conduct, notwithstanding the defendant's special
relationship to the plaintiff. Put differently, even when a special relationship gives rise to an
affirmative duty to protect, a court must still consider whether the policy considerations set out in
Rowland warrant a departure from that duty in the relevant category of cases.
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III.


[15] Brown alleged that USAT and USOC acted negligently by failing to take steps to protect
her from her coach's abuse. To evaluate her claim, the Court of Appeal first asked whether a
duty existed based on a special relationship. Concluding that USOC had no such relationship with
Brown, the court ended its analysis with respect to that defendant. This approach was sound. And
after concluding that USAT did have a special relationship with plaintiffs, the court went on to
apply Rowland to determine whether to limit that potential duty — deciding the answer to that
question was no. This, too, was the correct approach. 9


9 We disapprove the following decisions to the extent they applied the Rowland factors as an
alternative source of duty where defendant did not create the risk that resulted in plaintiff's
injuries: University of Southern California v. Superior Court, supra, 30 Cal.App.5th 429,
241 Cal.Rptr.3d 616; Juarez v. Boy Scouts of America, Inc., supra, 81 Cal.App.4th 377, 97
Cal.Rptr.2d 12; Adams v. City of Fremont, supra, 68 Cal.App.4th 243, 80 Cal.Rptr.2d 196;
Titus v. Canyon Lake Property Owners Assn., supra, 118 Cal.App.4th 906, 13 Cal.Rptr.3d
807; Doe 1 v. City of Murrieta (2002) 102 Cal.App.4th 899, 126 Cal.Rptr.2d 213.


The Court of Appeal's judgment does not mark the end of the case. It affirms the trial court's
decision to dismiss one of several named defendants, USOC, for failure to adequately allege a
special relationship giving rise to an affirmative duty to protect. Having concluded the Court of
***449  Appeal did not err by declining to apply the Rowland factors as an alternative source of
duty, we now affirm the court's judgment. On remand, Brown may **171  continue to pursue her
suit against USAT and the other remaining defendants.


We Concur:


CANTIL-SAKAUYE, C. J.


CORRIGAN, J.


LIU, J.


CUÉLLAR, J.


GROBAN, J.


JENKINS, J.
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Concurring Opinion by Justice Cuéllar
The young women who are plaintiffs in this case achieved, in taekwondo, uncommon excellence.
What these young *223  women nonetheless experienced in the process is all too common:
someone they knew, trusted and relied on — their credentialed taekwondo coach — betrayed their
trust and sexually assaulted them. The majority opinion specifies how a court must consider certain
presumptions and exceptions when resolving whether such plaintiffs have any right to recover
from entities at whose events and facilities the wrongs occurred — in this case, the United States
Olympic Committee (USOC). I write separately to explain how those presumptions and exceptions
realize a fundamental substantive principle: In California, “[t]ort law” — the law of when and
how individuals who have suffered harm may seek compensation for their injuries through private
actions — “serves society's interest in allocating risks and costs to those who can better prevent
them, and it provides aggrieved parties with just compensation.” (Southern California Gas Leak
Cases (2019) 7 Cal.5th 391, 394, 247 Cal.Rptr.3d 632, 441 P.3d 881 (SoCal Gas).)


The majority specifically holds that when a plaintiff argues defendant owes a duty based on
a “special relationship,” the policy analysis we first discussed in Rowland v. Christian is only
relevant to decide whether to limit that duty. (See maj. opn., ante, at 276 Cal.Rptr.3d at pp. 444-447,
483 P.3d at pp. 167-169; Rowland v. Christian (1968) 69 Cal.2d 108, 112–113, 119, 70 Cal.Rptr. 97,
443 P.2d 561 (Rowland).) As the majority opinion explains, that procedure — first decide whether
policy considerations support a duty based on a “special relationship” and then consider whether
public policy “clearly require[s] an exception” (Regents of University of California v. Superior
Court (2018) 4 Cal.5th 607, 628, 230 Cal.Rptr.3d 415, 413 P.3d 656 (Regents)) — reflects our
precedents and provides a consistent way for courts to answer the threshold duty question.


I write separately to clarify how that procedure fits with and furthers our principles and priorities
in tort law. First, we generally start by presuming everyone has a duty of reasonable care “ ‘in the
management of his or her property or person’ ”; we limit it based on policy considerations like
those in Rowland only in “a particular category of cases” and only if “ ‘ “clearly supported by
public policy.” ’ ” (Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1143, 210 Cal.Rptr.3d 283,
384 P.3d 283, italics added (Kesner).) Second, in some cases, a defendant may argue that he or she
was nothing more than a disengaged bystander — someone society recognizes as categorically
outside the scope of any responsibility, having no material role in creating the risk of plaintiff's
harm and so no duty of reasonable care. Such cases of a named defendant whom society considers
a true bystander are presumably rare. But the distinction between the putative bystander and the
risk creator can be as subtle in principle as it is challenging to apply in many cases. So, we have
developed a doctrinal ***450  mechanism to sidestep the distinction and make arguable edge
cases more tractable: we allow a plaintiff to establish defendant owed a duty of reasonable care in
virtue of a “special relationship” regardless of whether defendant contributed to the risk of *224
plaintiff's harm. As a matter of tradition, “recognizing” or “identifying” a “special relationship” is
the label for weighing up those policy considerations our legal system treats as most relevant in
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such arguably ambiguous contexts. As the majority explains, once a court recognizes a duty based
on a “special relationship,” it should also confirm that public policy doesn't clearly support limiting
the duty in a clearly defined category of cases. Third, ensuring that the duty inquiry remains
focused at a relatively high level of generality on public policy preserves the proper balance **172
between the court and the jury. And so, fourth, the procedure we reaffirm today — presuming a
general duty of reasonable care or “recognizing” a “special relationship” before deciding whether
public policy clearly supports limiting that duty in a category of cases — flexibly serves society's
interest in providing just compensation to aggrieved parties and allocating risks and costs to those
who can better prevent them.


I.


A.


At the core of California tort law is a rule born of common law judgments and reaffirmed in
statute: “Everyone is responsible, not only for the result of his or her willful acts, but also for
an injury occasioned to another by his or her want of ordinary care or skill in the management
of his or her property or person ....” (Civ. Code, § 1714, subd. (a).) 1  This is the Legislature's
“conclusory expression[ ]” that, as “legal duties are not discoverable facts of nature,” generally
speaking, “liability should be imposed for damage done.” (Tarasoff v. Regents of University of
California (1976) 17 Cal.3d 425, 434, 131 Cal.Rptr. 14, 551 P.2d 334 (Tarasoff).) For “injur[ies]
occasioned” to others, this principle cuts — other things being equal — in favor of widespread
liability. (§ 1714, subd. (a).)


1 All further statutory references are to the Civil Code.


Of course, other things aren't always equal. In Rowland, we recognized that the simple statutory
presumption of a duty of reasonable care, rather than rigid common law categories, should
generally guide our analysis of whether a defendant could be responsible at all. (See Rowland,
supra, 69 Cal.2d 108, 118, 70 Cal.Rptr. 97, 443 P.2d 561 [common law rules for landowner liability
“obscure rather than illuminate the proper considerations which should govern determination of
the question of duty”].) So, Rowland rejected a common law system that placed great weight on
subtle, perhaps vanishing doctrinal distinctions without obvious practical or moral significance.
(See id. at p. 119, 70 Cal.Rptr. 97, 443 P.2d 561 [“we are satisfied that continued adherence to the
common law distinctions can only lead to injustice or, if we are to avoid injustice, further fictions
with resulting *225  complexity and confusion”].) It replaced that system with a focus on the
relevant consequences. (See id. at pp. 112–113, 117–119, 70 Cal.Rptr. 97, 443 P.2d 561.) As we'd
conveyed earlier that year, duty is just “ ‘an expression of the sum total of those considerations of
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policy which lead the law to say that the particular plaintiff is entitled to protection.’ ” (Dillon v.
Legg (1968) 68 Cal.2d 728, 734, 69 Cal.Rptr. 72, 441 P.2d 912.) That focus is how courts should
determine when other things aren't equal: presume a general duty of reasonable care, as described
in ***451  section 1714, and create an exception only if “clearly supported by public policy.” 2


(Rowland, at p. 112, 70 Cal.Rptr. 97, 443 P.2d 561.)


2 Rowland identified a list of such considerations that would often be relevant. (Rowland,
supra, 69 Cal.2d at pp. 112–113, 70 Cal.Rptr. 97, 443 P.2d 561.) We have recognized, though,
that the “inquiry hinges not on mere rote application of the[ ] separate so-called Rowland
factors, but instead on a comprehensive look at the ‘ “sum total” ’ of the policy considerations
at play in the context before us.” (SoCal Gas, supra, 7 Cal.5th 391, 399, 247 Cal.Rptr.3d
632, 441 P.3d 881.)


When we decide on such exceptions, we endeavor to take account of reasonable inferences about
social burdens and benefits — or “policy considerations.” We do so in relatively general terms
to ensure that public policy as it applies to a certain broad class of situations with sufficiently
common features, rather than the bespoke details of any particular case, supports a clearly defined
departure from the general principle that “a person is liable for injuries caused by his failure to
exercise reasonable care in the circumstances.” (Rowland, supra, 69 Cal.2d at p. 112, 70 Cal.Rptr.
97, 443 P.2d 561; see also T.H. v. Novartis Pharmaceuticals Corp. (2017) 4 Cal.5th 145, 165,
226 Cal.Rptr.3d 336, 407 P.3d 18 (Novartis); Kesner, supra, 1 Cal.5th 1132, 1143–1144, 210
Cal.Rptr.3d 283, 384 P.3d 283; Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th 764, 772, 122
Cal.Rptr.3d 313, 248 P.3d 1170 (Cabral); Rest.3d Torts, Liability for Physical and Emotional Harm
**173  (2012) § 7, com. a (Rest.3d) [“when liability depends on factors applicable to categories
of actors or patterns of conduct, the appropriate rubric is duty” (italics added)].)


Against this backdrop, a court-imposed limitation on a duty of care is appropriate “only when a
court can promulgate relatively clear, categorical, bright-line rules of law applicable to a general
class of cases.” (Rest.3d, supra, § 7, com. a; see also Kesner, supra, 1 Cal.5th 1132, 1143, 210
Cal.Rptr.3d 283, 384 P.3d 283 [“The conclusion that a defendant did not have a duty constitutes
a determination by the court that public policy concerns outweigh, for a particular category of
cases, the broad principle enacted by the Legislature ... ” (italics added)].) And likewise under
Rowland and our subsequent decisions, the relevant policy considerations primarily relate to the
social cost (or benefit) of recognizing a duty in a category of cases, whether society would be
worse off for having a particular class of defendants potentially liable. (See Novartis, supra, 4
Cal.5th at p. 168, 226 Cal.Rptr.3d 336, 407 P.3d 18 [we limit duty “ ‘where the social utility of
the activity concerned is so great, and avoidance of the injuries so burdensome to *226  society,
as to outweigh the compensatory and cost-internalization values of negligence liability’ ” (italics
added)]; see also, e.g., Vasilenko v. Grace Family Church (2017) 3 Cal.5th 1077, 1092, 1096,
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224 Cal.Rptr.3d 846, 404 P.3d 1196; Castaneda v. Olsher (2007) 41 Cal.4th 1205, 1216–1218, 63
Cal.Rptr.3d 99, 162 P.3d 610 (Castaneda).)


In deciding whether to limit the general duty, our cases, starting with Rowland, have repeatedly
emphasized defendants’ reasonable ability to anticipate a particular kind of harm. A court might
limit the duty of some category of defendants who have no way to anticipate or avoid a category
of harm, ensuring responsibility falls on those who can. (See, e.g., Novartis, supra, 4 Cal.5th 145,
166–167; see also Tarasoff, supra, 17 Cal.3d at pp. 434–435, 131 Cal.Rptr. 14, 551 P.2d 334.) As
a matter of public policy, we seek to shift losses to those most able to spread the loss or prevent
the kind of harm in question — doing so reduces the number of injuries and the ***452  costs of
reducing the number of injuries. (See, e.g., Kesner, supra, 1 Cal.5th at p. 1153, 210 Cal.Rptr.3d
283, 384 P.3d 283.) And of course, such considerations may cut in the other direction and simply
support the usual duty of reasonable care in a certain category of cases. (See, e.g., Peterson v. San
Francisco Community College Dist. (1984) 36 Cal.3d 799, 807–809, 205 Cal.Rptr. 842, 685 P.2d
1193 (Peterson); Palma v. U.S. Industrial Fasteners, Inc. (1984) 36 Cal.3d 171, 184–185, 203
Cal.Rptr. 626, 681 P.2d 893 (Palma).)


B.


Sometimes defendants may assert that they were mere bystanders to the risk of plaintiff's harm
— that the risk had nothing to do with defendants’ “activities” and so defendants had no duty
to exercise “reasonable care for the safety of others.” (Cabral, supra, 51 Cal.4th at p. 768, 122
Cal.Rptr.3d 313, 248 P.3d 1170.) Arguments that sound in this key are particularly relevant in this
case.


In some cases, defendant may, of course, just be wrong. Whether someone is a “bystander” to a
particular risk is shorthand for whether we as a society are willing to say, based on reasonable
inferences about the benefits and burdens of potential liability, that a particular defendant should
bear no responsibility for the risk. Though the question isn't before us in this case, it bears emphasis,
given the all-too-common fact pattern, that USOC is hardly a bystander to plaintiffs’ harm. USOC
is the organizer of the activity where the harm occurred. Between the organizer of an activity where
someone is wronged and a mere bystander there is generally a world of difference: one at least
sets the stage for what ends up becoming a tragedy; the other at most stumbles into the theater
in the last act, when the story has unfolded and its casualties are known. The person who sets
the stage owes the players a general duty to exercise reasonable care. (See *227  Lugtu v. Cal.
Highway Patrol (2001) 26 Cal.4th 703, 716, 110 Cal.Rptr.2d 528, 28 P.3d 249 [“one's general
duty to exercise due care includes the duty not to place another person in a situation in which
the other person is exposed to an unreasonable risk of harm through the reasonably foreseeable
conduct **174  (including the reasonably foreseeable negligent conduct) of a third person”].) The
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organizer, by bringing people together, may “creat[e] the risk” even if less directly than a criminal
or intentional tortfeasor. (Rest.3d, supra, § 40, com. c.; cf. Williams v. State of California (1983) 34
Cal.3d 18, 23, 192 Cal.Rptr. 233, 664 P.2d 137.) Considering the benefits and burdens of imposing
some responsibility on that person, a court may decide that an organizer — even one lacking either
awareness of a material risk or full control of every administrative nuance — is no bystander at all.


But in difficult cases, plaintiffs may argue that defendants owed them a duty of care in virtue
of a “special relationship.” (See maj. opn., ante, at 276 Cal.Rptr.3d at pp. 442-443, 483 P.3d at
pp. 165-166.) In deciding whether defendant made plaintiff worse off, courts need not envision
a world where defendant never existed. Instead they can conclude that: “[r]egardless of whether
the actor played any role in the creation of the risk, a special relationship with others imposes a
duty of reasonable care.” 3  (Rest.3d, supra, § 40, com. c, italics ***453  added; see also Regents,
supra, 4 Cal.5th at pp. 619–620, 230 Cal.Rptr.3d 415, 413 P.3d 656; Tarasoff, supra, 17 Cal.3d
at p. 435, 131 Cal.Rptr. 14, 551 P.2d 334.)


3 Courts may have sometimes suggested that a “special relationship” is relevant when
defendant is engaged in “nonfeasance.” (See maj. opn., ante, at 276 Cal.Rptr.3d at pp.
441-442 & fn. 6, 483 P.3d at pp. 164-165 & fn. 6.) But our reference today to the confused
and confusing “misfeasance”/“nonfeasance” distinction is just an acknowledgement of a now
outmoded oddity. (See, e.g., Kesner, supra, 1 Cal.5th at p. 1163, 210 Cal.Rptr.3d 283, 384
P.3d 283; see also Sommer v. Federal Signal Corp. (1992) 79 N.Y.2d 540, 583 N.Y.S.2d 957,
961–962, 593 N.E.2d 1365; Rest.3d, supra, § 37, com. c.; Abraham & Kendrick, There's No
Such Thing as Affirmative Duty (2019) 104 Iowa L.Rev. 1649, 1682–1685.)


“Special relationship” is merely a label for those policy considerations that our shared experience
has taught us to treat as especially relevant in such contexts. As the Restatement explains, “The
term ‘special relationship’ has no independent significance. ... Whether a relationship is deemed
special is a conclusion based on reasons of principle or policy.” (Rest.3d, supra, § 40, com. h.)
Among reasons of principle or policy, our precedents place special emphasis on two reasons in
particular: defendant's ability to control the environment, to predict and prevent the risk, and
plaintiff's reasonable dependency. A college or university may be well suited to foresee and control
risks to students in the campus environment, and students reasonably expect such protection and
are especially vulnerable without it. (See, e.g., Regents, supra, 4 Cal.5th at p. 625, 230 Cal.Rptr.3d
415, 413 P.3d 656; see also Peterson, supra, 36 Cal.3d 799, 807–809, 813–814, 205 Cal.Rptr.
842, 685 P.2d 1193.) Or a proprietor should be aware of a danger of assault; customers are at the
mercy of the proprietor; and so the proprietor has a duty of reasonable care to reduce such risks.
(See, e.g., *228  Morris v. De La Torre (2005) 36 Cal.4th 260, 270, 30 Cal.Rptr.3d 173, 113 P.3d
1182; Delgado v. Trax Bar & Grill (2005) 36 Cal.4th 224, 241–242, 30 Cal.Rptr.3d 145, 113 P.3d
1159.) In some cases, we have also emphasized the burden on defendant of avoiding certain risks.
(See Castaneda, supra, 41 Cal.4th at p. 1213, 63 Cal.Rptr.3d 99, 162 P.3d 610.) This focus on
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foreseeability and defendant's burden tracks defendant's particular ability to reduce risk; the focus
on reasonable dependence tracks the value society places on reducing that risk.


As the majority explains, there is a second step when considering a duty based on a “special
relationship” — whether public policy supports limiting the duty. (Maj. opn., ante, at 276
Cal.Rptr.3d at pp. 447, 448, 483 P.3d at pp. 169, 170.) As when we consider the general duty
of reasonable care, the analysis of public policy rationales occurs at a relatively high level of
generality. (See id. at 276 Cal.Rptr.3d at p. 447, 483 P.3d at p. 170.) But identifying a “special
relationship” already means that certain policy reasons — especially defendant's ability to reduce
the risk in question and blameworthiness for failing to do so — favor requiring reasonable care.
Those reasons are not likely to justify excusing from liability a category of defendants that includes
the particular defendant. The “special relationship” analysis determines that any such category,
whatever its precise parameters, would exclude at least the particular defendant. Instead, primarily
**175  the undesirable consequences, the social cost, of holding a category of defendants liable for
a category of risk would support limiting defendant's duty if anything would. (See, e.g., Castaneda,
supra, 41 Cal.4th at p. 1216, 63 Cal.Rptr.3d 99, 162 P.3d 610 [no duty because requiring landlords
to screen tenants for gang affiliations would lead to discrimination].)


C.


While many of our previous decisions focus on duty, they readily convey that analyzing duty is
just one part of the negligence inquiry. A duty's existence does not determine whether defendant
is liable and to what extent. (See Regents, supra, 4 Cal.5th at p. 634, 230 Cal.Rptr.3d 415, 413
P.3d 656.) Most liability questions are ***454  case-specific and so not amenable to analysis in
terms of duty — they do not allow a categorical determination whether defendant had to exercise
reasonable care at all. (See Cabral, supra, 51 Cal.4th at pp. 772–774, 122 Cal.Rptr.3d 313, 248
P.3d 1170.)


Unlike duty, the remaining liability questions — breach as well as factual and legal causation —
are usually questions for the jury. What counts as reasonable care in a specific case, for instance, is
characteristically a question of breach. (See Cabral, supra, 51 Cal.4th at p. 773, 122 Cal.Rptr.3d
313, 248 P.3d 1170.) As a policy matter, we tend to leave questions of breach to the jury as the
institutional actor best situated to express, in a particular case, society's judgment of whether the
particular cost of avoiding a particular injury outweighs the particular cost of the injury. (See, e.g.,
Dobbs et al., The Law of Torts (2d ed. 2020) §§ 21, 161; cf. Calabresi, *229  Concerning Cause
and the Law of Torts: An Essay for Harry Kalven Jr. (1975) 43 U. Chi. L.Rev. 69, 75–76.) As we
and other courts have long recognized, that judgment is the heart of what courts ask in assessing
negligence. (See, e.g., United States v. Carroll Towing Co. (2d Cir. 1947) 159 F.2d 169, 173; Crane
v. Smith (1944) 23 Cal.2d 288, 298, 144 P.2d 356 [“ ‘Where an act is one which a reasonable man
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would recognize as involving a risk of harm to another, the risk is unreasonable and the act is
negligent if the risk is of such magnitude as to outweigh what the law regards as the utility of the
act or of the particular manner in which it is done’ ”].)


II.


A.


We granted review for one purpose: to clarify what steps a court should take when deciding whether
a duty based on a “special relationship” exists. To provide that clarification, the majority restates
the two-step process we endorsed in Rowland and have regularly followed since — start from a
general duty of reasonable care based on section 1714 or a “special relationship” and then decide
whether public policy requires limiting it in a clearly defined category of cases. (See maj. opn.,
ante, at 276 Cal.Rptr.3d at pp. 443-446, 483 P.3d at pp. 166-168; see also, e.g., Kesner, supra, 1
Cal.5th at pp. 1143–1144, 210 Cal.Rptr.3d 283, 384 P.3d 283.) Through that process, California tort
law structures a court's threshold decision about how potential liability affects society's interests
even as it also embodies and preserves a degree of flexibility. Maintaining the balance between
structure and flexibility, guided by important, longstanding values — allocating risks and costs to
those who can avoid them, and ensuring just compensation — is critical to making tort law both
relevant and useful.


The following scenario shows how. A plaintiff alleges that a youth organization did not exercise
reasonable care leading to a program leader molesting him. (See Juarez v. Boy Scouts of America,
Inc. (2000) 81 Cal.App.4th 377, 385–386, 97 Cal.Rptr.2d 12 (Juarez).) The defendant organization
makes six arguments that it should not have a duty of reasonable care. First, it argues that it was
merely a bystander. Second, it argues that organizations like it are not generally well-situated to
predict and prevent molestation. (See id. at pp. 408–409, 97 Cal.Rptr.2d 12.) Third, it is specifically
not well-situated to predict and prevent molestation. (See ibid.) Fourth, requiring organizations
like it to prevent molestation would divert funds from youth programs and charitable enterprises
thus harming society. (See id. at p. 409, 97 Cal.Rptr.2d 12.) Fifth, it had procedures in place to
prevent molestation. (See id. at pp. 405–406, 97 Cal.Rptr.2d 12.) And **176  sixth, the likelihood
of abuse was low, ***455  so plaintiff's molestation was not foreseeable. (See id. at pp. 403–404,
97 Cal.Rptr.2d 12.)


Of course, the court may reject defendant's “bystander” argument out of hand. If it does, the court
should start with defendant's general duty of *230  reasonable care. And then the court considers
whether large organizations’ purported inability to prevent molestation and the risk of charities
diverting funds “ ‘clearly support[ ]’ ” limiting or eliminating the duty in an “entire category of
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cases.” (Cabral, supra, 51 Cal.4th at pp. 771, 772, 122 Cal.Rptr.3d 313, 248 P.3d 1170.) To assess
those arguments, the court will need to determine whether “large organizations” or “charities” form
a clearly defined category. But those arguments are the right kind of reason, at the right level of
generality, to consider as a basis for limiting a duty. And so it is a question for the court whether, in
light of any and all other policy considerations, those reasons are sufficiently substantial to support
limiting a duty for charitable organizations, if that category can be clearly defined.


On the other hand, the court could worry that defendant may be no more than a bystander. Perhaps
the organization has an educational mission but primarily licenses its name to local chapters.
Nonetheless, the court may decide defendant is in fact well-situated to prevent molestation,
notwithstanding defendant's argument to the contrary. For example, the court might reason
that children in the local chapters are especially vulnerable because they are children, and the
organization can control local chapters’ activities through the licensing process. So, defendant
should exercise reasonable care to limit the risk of molestation regardless of whether it “created
that risk.” In drawing that inference, the court “recognizes” defendant has a “special relationship”
with plaintiff. The court then proceeds to a second step: deciding whether public policy “clearly
supports” limiting the duty of reasonable care in a category of cases. At this step in the analysis,
large organizations’ purported inability to avoid molestation can have little relevance — whatever
may be true of other large organizations, the court has already rejected the argument as to this
organization. But it remains for the court, in light of all other relevant public policy considerations,
to decide whether concerns about charitable organizations diverting funds “clearly require an
exception.” (Regents, supra, 4 Cal.5th at p. 628, 230 Cal.Rptr.3d 415, 413 P.3d 656.)


In both these versions of the scenario, the court trains attention on reasons of public policy when
deciding whether to limit a duty. It does so by considering possible consequences at a high level
of generality and with an eye to the loss to society from imposing liability. A court can more
effectively focus at the appropriate level of generality if it considers policy reasons to limit a
duty after presuming a duty or recognizing the duty of a specific defendant based on a “special
relationship.” (See maj. opn., ante, at 276 Cal.Rptr.3d at pp. 447-448, 483 P.3d at pp. 169-170.)
And the requirement that such reasons clearly support limiting a duty of reasonable care ensures
that courts act for good reason and not based on idle speculation.


By contrast, defendant's other arguments — about specific measures it has already taken or its
ability to predict that a specific harm would arise — bear *231  simply on the details of the present
case, and not on duty. (See Cabral, supra, 51 Cal.4th at p. 773, 122 Cal.Rptr.3d 313, 248 P.3d 1170.)
The argument about having done enough concerns whether defendant in fact took reasonable care,
a question of breach usually for the jury. (Id. at p. 772, 122 Cal.Rptr.3d 313, 248 P.3d 1170.)
And the argument ***456  about specific foreseeability would be relevant to whether plaintiff
had established proximate cause, also usually a question for the jury. (Id. at pp. 772–773, 122
Cal.Rptr.3d 313, 248 P.3d 1170.)
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Here too, the two-step process we endorse today serves an important function: it helps courts guard
against inappropriately taking questions from the jury. At the stage of deciding whether to limit a
duty, courts should not look to features of the specific case but to considerations of public policy,
clearly defined. By first presuming a duty or recognizing a duty based on a “special relationship”
and then deciding whether public policy clearly requires limiting that duty, **177  courts focus
at the right level of generality at the right time. And that focus serves as a check on courts wading
into fact-specific questions of breach or causation. (Cabral, supra, 51 Cal.4th at pp. 772–773, 122
Cal.Rptr.3d 313, 248 P.3d 1170.)


In addition to these clarifying functions, the procedure we approve today remains flexible. We
don't disapprove our prior precedents that quickly or silently presume or recognize a duty before
focusing primarily or entirely on whether policy considerations support it. (See maj. opn., ante, at
276 Cal.Rptr.3d at pp. 446-447, fn. 8, 483 P.3d at pp. 168-169, fn. 8 [discussing Palma, supra, 36
Cal.3d at pp. 184–185, 203 Cal.Rptr. 626, 681 P.2d 893].) And while we disapprove several Court
of Appeal cases, we don't disapprove them to the extent they presume a general duty of reasonable
care and find the policy considerations in Rowland support holding defendants to that duty. (See,
e.g., Juarez, supra, 81 Cal.App.4th 377, 401–410, 97 Cal.Rptr.2d 12.)


This flexibility is rooted in tort law's decidedly limber structure: a duty of reasonable care based on
a “special relationship” may be functionally indistinguishable from the general duty of reasonable
care. As the Restatement acknowledges, some special-relationship-type duties “overlap with the
general duty of reasonable care”; they are “a specialized application” of that general duty. (Rest.3d,
supra, § 40, com. h.) In cases where “the actor's conduct might have played a role in creating the
risk to the injured party” there is a general “duty of reasonable care” even without any sort of
“special relationship.” (Id., § 40, com. c, italics added.) What we must discern is if society has
defensible reasons to restrict liability in certain situations; otherwise, a person's duty is to exercise
reasonable care. Whether there's a “special relationship” is a question that structures, without ever
supplanting, the ultimate inquiry — guiding deliberation just enough to avoid turning every duty
question into a fact-specific monologue about the defendant's role in creating the risk. (See, e.g.,
Tarasoff, supra, 17 Cal.3d at pp. 434–435, 131 Cal.Rptr. 14, 551 P.2d 334; Rest.3d, supra, § 40,
com. h.)


*232  B.


Properly understood, the special relationship question plays a limited but important role under
our law. If plaintiffs don't want to wade into whether defendants “created the risk” of the harm
plaintiffs experienced, they can argue that defendant owed a duty of reasonable care, based on
a “special relationship.” To do so, plaintiffs have to show why specific policy factors under the
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“special relationship” rubric supported such a duty. We don't address whether plaintiffs in this
case did in fact make such a showing. And we don't address the possibility, because it was not
presented to us, that USOC had a general duty to exercise reasonable care in the management of
its property or person. (See § 1714, subd. (a).) It presumptively would if it were not a “bystander,”
and we certainly don't decide public policy clearly ***457  supports exempting a category of
organizations including USOC from that general duty. (See generally House Energy & Commerce
Committee, Nassar and Beyond: A Review of the Olympic Community's Efforts to Protect Athletes
from Sexual Abuse (Dec. 20, 2018).)


While we don't address those claims today, we reaffirm that courts should assess such claims with
the ultimate aim of deciding whether requiring reasonable care serves the goals tort law embodies:
to achieve appropriate deterrence and compensate victims. (See SoCal Gas, supra, 7 Cal.5th 391,
394, 247 Cal.Rptr.3d 632, 441 P.3d 881; see also Rest.3d, supra, § 40, com. h.)


III.


Tort law relies heavily on the concept of duty to render tractable a reality where lives are at risk
in the very world that sustains them, and people are bound by intricate and far-reaching ties of
responsibility and norms of reciprocity. But “ ‘ “duty” is not sacrosanct in itself’ ”; it is a means to
an end, “ ‘only an expression of the sum total of those considerations of policy which lead the law
to say that the particular plaintiff is entitled to protection.’ ” (Dillon v. Legg, supra, 68 Cal.2d at p.
734, 69 Cal.Rptr. 72, 441 P.2d 912.) The majority opinion today sensibly clarifies the procedure
for recognizing a duty where plaintiff attempts, by arguing for a “special **178  relationship,” to
cut through the knot of whether defendant did or didn't create a risk. Specifically, it holds that the
Rowland factors as such just feature in deciding whether to limit a duty. In so doing, it reaffirms that
under California law everyone presumptively owes a duty of reasonable care in the management
of his or her property or person to avoid injuring others. And it doesn't suggest that a corporate
person's duty of reasonable care in the management of its person or property extends any less than
to the limits of foreseeable harm without substantial, concrete policy reasons to the contrary.


*233  The two-step procedure we endorse is grounded in long-established principles, emphasizing
not only the importance of offering civil recourse and compensation to those harmed but also the
value of allocating responsibility for losses to minimize future harm. We start from the premise
that a duty of reasonable care ordinarily exists, whether arising generally or based on a “special
relationship.” We then consider whether public policy requires limiting that duty in a clearly
defined category of cases, assessed at the right level of generality. Implicit in this arrangement is
the latitude for courts to minimize harms through the proper allocation of losses, and to compensate
victims for their uncommon injuries — including in cases where the facts are not only tragic, but
tragically all-too-common. Which is why I concur.
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169 Cal.App.4th 1094
Court of Appeal, Second District, Division 5, California.


C.R., Plaintiff and Appellant,
v.


TENET HEALTHCARE CORPORATION et al., Defendant and Respondent.


No. B201220.
|


Jan. 5, 2009.
|


Certified for Partial Publication. *


* Pursuant to rules 8.1105(c) and 8.1110 of the California Rules of Court, parts I–IV(C) and
(V) are to be published.


|
As Modified on Denial of Rehearing and Denial of Depublication Request Feb. 3, 2009.


Synopsis
Background: Patient brought putative class action against parent company of medical center for
sexual harassment, negligent hiring, negligent retention, negligent supervision, and intentional
infliction of severe emotional distress. The Superior Court, Los Angeles County, No. BC364189,
James C. Chalfant, J., sustained demurrer without leave to amend. Patient appealed.


Holdings: The Court of Appeal, Turner, P.J., held that:


[1] medical center's annual licenses did not negate patient's allegations;


[2] patient alleged a service or professional relationship with company;


[3] no fiduciary relationship is required for liability for sexual harassment within a service or
professional relationship;


[4] a corporation is a person subject to liability for sexual harassment within a service or
professional relationship;
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[5] principles of ratification apply to statutory cause of action for sexual harassment within a
service or professional relationship; and


[6] patient stated a claim that company ratified nurse assistant's alleged acts of sexual abuse.


Reversed with directions.


West Headnotes (20)


[1] Appeal and Error Objections and exceptions;  demurrer
The court's only task in reviewing a ruling on a demurrer is to determine whether the
complaint states a cause of action.


1 Cases that cite this headnote


[2] Pleading Inferences and conclusions of fact
Pleading Conclusions of law and construction of written instruments
In ruling on a demurrer, the assumption of truth of allegations in the complaint which have
been properly pleaded does not apply to contentions, deductions, or conclusions of law
and fact.


15 Cases that cite this headnote


[3] Pleading Conclusions of law and construction of written instruments
Pleading Scope of Inquiry and Matters Considered on Demurrer in General
In ruling on a demurrer, any allegations that are contrary to the law or to a fact of which
judicial notice may be taken will be treated as a nullity.


17 Cases that cite this headnote


[4] Evidence Conclusiveness
For purposes of medical corporation's demurrer to patient's complaint, judicially noticed
evidence of three Department of Health Services annual licenses stating the name of a
joint venture that operated the hospital that the corporation owned, but not naming the
joint venturers, did not negate patient's allegations that the company was the employer
of a nurse assistant who allegedly molested patient, that the company negligently hired,
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retained, or supervised the assistant, or that the company's relationship with the assistant
was such as to support plaintiff's claim of intentional severe emotional distress infliction.
West's Ann.Cal.Evid.Code §§ 452, 453.


2 Cases that cite this headnote


[5] Pleading Scope of Inquiry and Matters Considered on Demurrer in General
Judicial notice may be taken of documents pertinent to the issues raised by a demurrer.


15 Cases that cite this headnote


[6] Evidence Refutation
In determining the accuracy of the contents of documents judicially noticed an the
demurrer stage, the general rule is that the truthfulness and interpretation of a document's
contents are disputable.


15 Cases that cite this headnote


[7] Civil Rights Medical facilities and services
The relationship between a patient and a certified nursing assistant or other hospital staff
member may be a service or professional relationship, as would support statutory liability
for sexual harassment within a “business, service or professional“ relationship, depending
on the facts. West's Ann.Cal.Civ.Code § 51.9(a)(1).


3 Cases that cite this headnote


[8] Civil Rights Medical facilities and services
Medical company's alleged acts of hiring and supervising a certified nursing assistant,
and assigning him repsonsibilities which were substantially similar to those provided
by a physician, would result in either a service or professional relationship between the
company and a patient, thus supporting statutory liability for sexual harassment within a
“business, service or professional“ relationship. West's Ann.Cal.Civ.Code § 51.9(a)(1).


See Cal. Civil Practice (Thomson Reuters/West 2008) Civil Rights Litigation, §§ 10:5,
10:6, 10:8; 8 Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law, § 896;
Cal. Jur. 3d, Civil Rights, §§ 3, 4.


3 Cases that cite this headnote
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[9] Civil Rights Threats, intimidation, and harassment
Civil Rights Contracts, trade, and commercial activity
There is no requirement that a plaintiff allege the existence of a fiduciary relationship
with the defendant in order to state a claim under statute imposing liability for
sexual harassment within a business, service or professional relationship. West's
Ann.Cal.Civ.Code § 51.9(a)(1).


2 Cases that cite this headnote


[10] Civil Rights Persons Protected, Persons Liable, and Parties
Civil Rights Employment practices
A corporation is a “person” within meaning of statute subjecting persons to liability
for sexual harassment within a business, service or professional relationship. West's
Ann.Cal.Civ.Code §§ 14, 51.9(a).


1 Cases that cite this headnote


[11] Corporations and Business Organizations Respondeat superior in general
Typically, a corporation may be liable for employee misconduct under a respondeat
superior theory.


2 Cases that cite this headnote


[12] Labor and Employment Authority
Labor and Employment Ratification
As an alternate theory to respondeat superior, an employer may be liable for an employee's
act where the employer either authorized the tortious act or subsequently ratified an
originally unauthorized tort.


9 Cases that cite this headnote


[13] Labor and Employment Implied ratification
Principal and Agent Retaining agent in employment
The failure to discharge an agent or employee who has committed unauthorized
misconduct may be evidence of ratification, thus supporting holding the principal or
employer liable for the originally unauthorized tort.
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12 Cases that cite this headnote


[14] Labor and Employment Questions of Law or Fact
Whether an employer has ratified an employee's misconduct, thus supporting holding
the employer liable for the employee's originally unauthorized tort, is generally a factual
question.


8 Cases that cite this headnote


[15] Principal and Agent Retroactive operation and intervening rights
Generally, when a principal ratifies an agent's originally unauthorized tort, the ratification
relates back to the time the tortious act occurred, for purposes of the principal's liability
for the tort.


2 Cases that cite this headnote


[16] Civil Rights Persons Protected, Persons Liable, and Parties
Principles of ratification apply to a cause of action under statute imposing liability for
sexual harassment within a business, service or professional relationship, thus supporting
liability for a principal that ratifies an agent's originally unauthorized harassment. West's
Ann.Cal.Civ.Code § 51.9.


1 Cases that cite this headnote


[17] Statutes Common or civil law
There is a presumption that a statute does not, by implication, repeal the common law.


[18] Statutes By inconsistent or repugnant statute
Repeal by implication is recognized only where there is no rational basis for harmonizing
two potentially conflicting laws.


[19] Principal and Agent Rights and liabilities of principal
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In order to state a cause of action against a principal for a wrong committed by his agent, the
ultimate fact necessary to be alleged is that the wrongful act was in legal effect committed
by the principal.


1 Cases that cite this headnote


[20] Civil Rights Persons Protected, Persons Liable, and Parties
Patient stated a claim that medical company ratified the alleged acts of sexual abuse
by a nurse assistant who was allegedly the company's employee and agent, as would
support company's direct statutory liability for sexual harassment within a “business,
service or professional“ relationship, with allegations that company refused to take any
action in response to nurse assistant's known sexual abuse of hospital patients, that
company hid information of assistant's sexual abuse of patients and an employee, that
company allowed assistant to be alone with female patients, and that company destroyed
documents concerning other sexual assaults in order to conceal them from patient. West's
Ann.Cal.Civ.Code § 51.9.


1 Cases that cite this headnote


Attorneys and Law Firms


**426  Law Offices of Maryann P. Gallagher and Maryann P. Gallagher, Los Angeles, for Plaintiff
and Appellant.


Gibson, Dunn & Crutcher LLP and Susan M. Marcella, Los Angeles, for Defendant and
Respondent Tenet Healthcare Corporation.


TURNER, P.J.


*1097  I. INTRODUCTION


Plaintiff, C.R., appeals from a judgment entered in favor of defendant, Tenet Healthcare
Corporation, after its demurrer was sustained without leave to amend her first amended complaint.
Plaintiff alleged she was a patient at Encino Tarzana Medical Center (the medical center). She
was molested by, Ramon Eduardo Gaspar, one of defendant's employees. We reverse the dismissal
order. Upon remittitur issuance, the trial court is to rule on defendant's motion to strike.
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II. FIRST AMENDED COMPLAINT


In reviewing an order after a demurrer is sustained without leave to amend, all well-pleaded factual
allegations must be assumed as true. (Naegele v. R.J. Reynolds Tobacco Co. (2002) 28 Cal.4th 856,
864–865, 123 Cal.Rptr.2d 61, 50 P.3d 769; Kasky v. Nike, Inc. (2002) 27 Cal.4th 939, 946, 119
Cal.Rptr.2d 296, 45 P.3d 243.) The first amended complaint is the operative pleading and contains
causes of action for: sexual harassment in violation of Civil Code 1  section 51.9 (first): negligent
hiring (second); negligent retention (third); *1098  negligent supervision (fourth); and intentional
severe emotional distress infliction **427  (fifth). Defendant, a corporation with its principal
place of business in Texas which regularly operates in California, is named in the first amend
complaint. The medical center is also named as a codefendant (the medical center). Defendant
is the parent company of and owns the medical center. At various places, the first amended
complaint uses the term “defendant” to refer to: defendant; the medical center; Mr. Gaspar;
and fictitiously named defendants. The first amended complaint seeks to certify as members
of a class the following, “All person who were subjected to continuous sexual harassment,
assault, molestation, inappropriate touching, rape, attempted rape, negligent hiring, retention and
supervision of defendants' employee[, Mr. Gaspar,] during the relevant time period[.]” As will be
noted, there is no issue on appeal as to the class certification allegations. Upon remittitur issuance,
that is an issue that the trial court will resolve in connection with defendant's motion to strike.


1 Unless otherwise noted, all statutory references are to the Civil Code.


The first amended complaint contains standard agency and ratification allegations: “At all times
relevant herein, each Defendant designated ... herein was the agent, partner, joint venturer,
representative, servant, employee and/or co-conspirator of each of the other Defendants, and was
at all times mentioned herein acting within the course and scope of said agency and employment,
and that all acts or omissions alleged herein were duly committed with the ratification, knowledge,
permission, encouragement authorization and consent of each Defendant designated herein.... [¶]
[ ] Defendants and each of them were agents, principals, joint venturers, partners, representatives,
servants, employees and/or co-conspirators of each of the other Defendants, each Defendant
condoned and ratified the conduct of all other defendants, and was at all times mentioned herein
acting within the course and scope of said agency and employment, authority and ratification.”
Thirty-two of the 72 paragraphs that apply to plaintiff's section 51.9 cause of action allege Mr.
Gaspar was defendant's agent or employee. According to most of the first amended complaint,
defendants hired Mr. Gaspar as a certified nurse assistant. At another part of the first amended
complaint, it is alleged Mr. Gaspar was hired in other capacities. Regardless of his exact capacity,
Mr. Gaspar is alleged to have repeatedly sexually abused patients in the medical center and this
misconduct is the subject of defendants' potential liability.
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The first amended complaint makes two different allegations as to when Mr. Gaspar was hired
to work at the medical center. At one point, the first amended complaint asserts that Mr. Gaspar
worked at the medical center for approximately two to three years. At other places, it is alleged
Mr. Gaspar worked at the medical center for two years. Prior to hiring Mr. Gaspar, defendants
failed to conduct a background check on him. No effort was made to inquire of former employers
as to why he left their employ. Had defendants conducted a background check, they would have
discovered Mr. Gaspar had *1099  “previously sexually harassed, assaulted, [and] inappropriately
touched female patients” at hospitals where he had worked before being hired to work at the
medical center. When hired to work at the medical center as a certified nursing assistant, “without
any supervision,” Mr. Gaspar was left in rooms with female patients in vulnerable, ill, and in
various stages of undress. Over a two year period while working at the medical center, Mr. Gaspar
“inappropriately touched, sexually harassed, molested, raped and attempted to rape, and assaulted
female patients” while alone with them. Similarly, Mr. Gaspar engaged in similar misconduct with
women who were employees of the medical center.


Female patients reported Mr. Gaspar's sexual abuse to defendants. However, **428  each
time defendants was advised of Mr. Gaspar's sexual misconduct, it “refused to investigate
or interview any one” or minimized or ignored the patient's complaints. Further, defendants
refused to fire Mr. Gaspar, discipline him, prevent him from being alone with patients who were
women, or provide appropriate supervision. In an effort to conceal Mr. Gaspar's sexual abuse of
patients and employees, defendants destroyed, altered, and modified complaints reports, nurses'
notes, patient charts, and employee files. The first amended complaint alleges, “Plaintiffs are
informed and believe that several of [defendants'] managing agents and supervisors knew of
the sexual harassment, molestation, assault, rape, and inappropriate touching by [Mr. Gaspar]
towards the plaintiffs and refused to take any action, and hid the information so that [Mr.
Gaspar] would continue to work for defendants.” At another point, the first amended complaint
alleges; “Numerous plaintiffs, including [C. R.], were sexually harassed, assaulted, molested
and inappropriately touched by defendant's employee [Mr. Gaspar] throughout the two or three
years that [Mr. Gaspar] continued to be employed by defendants who condoned and ratified his
actions by allowing him to continue working despite the repeated acts of sexual harassment,
assault, molestation, rape and inappropriate touching of plaintiffs, including [defendants'] own
employees.”


Prior to April 2006, Mr. Gaspar “inappropriately touched, sexually harassed, molested, and
assaulted, raped or attempted to rape” members of the proposed class. In April 2006, Mr. Gaspar
sexually abused plaintiff on “multiple” occasions. After April 2006, Mr. Gaspar continued to
sexually abuse class members.


The first cause of action alleges that Mr. Gaspar's conduct as defendants' employee violated Civil
Code section 51.9, which protects plaintiff and fellow class members from unwanted harassment
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by a physician or person with a substantially similar relationship, such as a healthcare provider. The
cause of action alleges: defendant and others are a business establishment engaged in providing
professional and business services to the public; plaintiff and other class members were patients
and had a professional *1100  services relationship with defendants; and Mr. Gaspar engaged
in conduct violative of section 51.9 by touching the patients in their private areas. The alleged
touching included penetration of their vaginal areas and fondling their breasts while the patients
were in a state of diminished capacity due to their illness and were unable to resist his assaults.


The second cause of action for negligent hiring alleges that if defendants had conducted an
adequate investigation it would not have hired Mr. Gaspar. The third cause of action for negligent
retention alleges defendants received numerous complaints about Mr. Gaspar of inappropriate
touching, molestation, assault and rape, but refused to investigate the allegations and continued to
employ Mr. Gaspar. The fourth cause of action for negligent supervision alleges defendants, after
complaints were made about Mr. Gaspar: failed to use reasonable care to supervise him, refused
to remove him from his job and allowed him to be alone with female patients. The fifth cause of
action for intentional severe emotional distress infliction alleges that retention of Mr. Gaspar as an
employee was extreme and outrageous because defendants knew that he had molested, raped, and
sexually assaulted female patients. Plaintiff sought compensatory and **429  punitive damages,
attorney fees, and prejudgment interest.


III. DEMURRER AND JUDICIAL NOTICE REQUESTS


On April 19, 2007, defendant demurred to the first amended complaint and filed a motion to strike.
Defendant asserted it did not employ Mr. Gaspar. Rather, defendant asserted that Mr. Gaspar was
employed by an entity entitled AMI HTI Tarzana Encino Joint Venture, which actually operated
the medical center. At the demurrer stage, defendant relied on judicially noticeable documents in
an effort to resolve the issue of who employed Mr. Gaspar. Defendant requested judicial notice
of State of California licenses issued to the medical center for the years 2004 thought 2006. As
a result, defendant argued it did nothing to directly injure plaintiff and could not be vicariously
liable for Mr. Gaspar's conduct as it did not employ him. In terms of the fifth cause of action for
intentional severe emotional distress infliction, defendant argued the allegations were insufficient
to indicate it intentionally sought to cause severe psychological injury to plaintiff.


In her opposition to the demurrer, plaintiff objected to defendant's judicial notice request.
Additionally, plaintiff sought judicial notice of a website that purportedly demonstrated defendant
owned and operated the medical center. The judicial notice request consisted of website through
Encino–Tarzana Medical Center, which is entitled, “Encino–Tarzana Regional Medical Center
Tenet California.” Plaintiff argued that the website instructs employment applicants to fill out an
application in order to work for defendants. According *1101  to plaintiff, an applicant seeking a
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career at the medical center is directed to go to the website www.tenethealth.com/careers. Plaintiff
asserted that the license relied upon by plaintiff only proved the medical center operated under
a fictitious business licenses. According to plaintiff, the first amended complaint sufficiently
pleaded defendant's ownership, operation, and management of the medical center and that it hired,
supervised, retained, and employed Mr. Gaspar.


The trial court granted defendant's judicial notice request, issued a detailed tentative decision and
later adopted the tentative decision as the final order. The trial court denied plaintiff's judicial
notice request. The trial court sustained the demurrer without leave to amend. The trial court ruled
the section 51.9 claim was deficient because: it is a stand-alone provision and not part of the Unruh
Civil Rights Act; there was no allegation that defendant, a corporation, committed the acts of
sexual abuse; the sexual assaults were alleged to have been committed by an individual; the statute
does no impose liability on a business establishments such as a hospital; and a corporate entity
cannot be held vicariously liable for sexual torts.


In sustaining the demurrer to the negligence-based claims, the trial court ruled insufficient facts
were alleged as to defendant. The trial court concluded, “There are no ultimate facts alleging
that Gaspar committed sexual torts against others, identifying the date, time, and place of such
torts, or that [the corporate defendant] found out about them and was negligent in supervising and
retaining Gaspar.” The trial court found the intentional infliction of emotional distress claim to be
insufficient because the negligence claims were deficient, there were no allegations of extreme and
outrageous conduct, the employer could not be held vicariously liable for Mr. Gaspar's conduct,
and no intentional conduct was alleged to show extreme and outrageous conduct by the employer.


**430  The trial court denied plaintiff leave to amend. The trial court ruled defendant's evidence
had contradicted the first amended complaint's allegations as to whether it employed Mr. Gaspar.
The trial court further found defendant was not Mr. Gaspar's employer. According to the trial
court, defendant's evidence established that the entity holding the license was owned or leased
by a subsidiary. However, the trial court denied plaintiff's judicial notice request on the ground
the Web site documents were not authenticated. (As previously noted, the documents purported
to establish, at the medical center's Web site, prospective employees are referred to a defendant's
Web site.) At the hearing on the demurrer, the trial court asked plaintiff what “evidence” she had
defendant was Mr. Gaspar's employer. At the conclusion of the hearing, the trial court adopted
its tentative decision and sustained the demurrer without leave to amend. The trial court ruled
defendant's motion to strike was moot.


*1102  Plaintiff filed this timely appeal from the judgment. Plaintiff also appealed from the trial
court's rulings as to the medical center, which had filed a demurrer and motion to strike. Plaintiff
dismissed her appeal against the medical center on September 4, 2007.
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IV. DISCUSSION


A. Standard of Review


[1]  [2]  [3]  The Supreme Court has defined our sole responsibility as follows, “ ‘Our only task
in reviewing a ruling on a demurrer is to determine whether the complaint states a cause of action.’
” (People ex rel. Lungren v. Superior Court (1996) 14 Cal.4th 294, 300, 58 Cal.Rptr.2d 855, 926
P.2d 1042; Moore v. Regents of University of California (1990) 51 Cal.3d 120, 125, 271 Cal.Rptr.
146, 793 P.2d 479.) We assume the truth of allegations in the first amended complaint that have
been properly pleaded and gives it a reasonable interpretation by reading it as a whole and with
all its parts in their context. (Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th
553, 558, 71 Cal.Rptr.2d 731, 950 P.2d 1086; People ex rel. Lungren v. Superior Court, supra,
14 Cal.4th at p. 300, 58 Cal.Rptr.2d 855, 926 P.2d 1042.) However, the assumption of truth does
not apply to contentions, deductions, or conclusions of law and fact. (People ex rel. Lungren v.
Superior Court, supra, 14 Cal.4th at pp. 300–301, 58 Cal.Rptr.2d 855, 926 P.2d 1042; Moore v.
Regents of University of California, supra, 51 Cal.3d at p. 125, 271 Cal.Rptr. 146, 793 P.2d 479.)
Furthermore, any allegations that are contrary to the law or to a fact of which judicial notice may be
taken will be treated as a nullity. (Interinsurance Exchange v. Narula (1995) 33 Cal.App.4th 1140,
1143, 39 Cal.Rptr.2d 752; Fundin v. Chicago Pneumatic Tool Co. (1984) 152 Cal.App.3d 951,
955, 199 Cal.Rptr. 789.) The Supreme Court has held: “On appeal from a judgment of dismissal
entered after a demurrer has been sustained without leave to amend, unless failure to grant leave
to amend was an abuse of discretion, the appellate court must affirm the judgment if it is correct
on any theory. [Citations.] If there is a reasonable possibility that the defect in a complaint can be
cured by amendment, it is an abuse of discretion to sustain a demurrer without leave to amend.
[Citation.] The burden is on plaintiff, however, to demonstrate the manner in which the complaint
might be amended. [Citation.]” (Hendy v. Losse (1991) 54 Cal.3d 723, 742, 1 Cal.Rptr.2d 543, 819
P.2d 1; Goodman v. Kennedy (1976) 18 Cal.3d 335, 349, 134 Cal.Rptr. 375, 556 P.2d 737.)


B. The Judicially Noticed Annual Licenses


[4]  [5]  As noted, defendant sought judicial notice of three Department of Health **431  Services
annual licenses pursuant to *1103  Evidence Code sections 452, subdivision (a) though (d) and (h)
and 453. 2  The trial court judicially noticed three Department of Health Services annual licenses
which state the medical center was operated by an entity entitled AMI HTI Tarzana Encino Joint
Venture between January 1, 2004, through December 31, 2006. None of the three licenses identifies
the joint venturers. Between January 1, 2004, and December 1, 2006, the joint venture was licensed
to operate a general acute care hospital in Tarzana, California and to provide specified medical
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services. We agree with plaintiff that the licenses do not negate the allegations of the first amended
complaint concerning defendant's relationship with Mr. Gaspar. We agree with defendant that
judicial notice may be taken of documents pertinent to the issues raised by a demurrer. (Elmore v.
Oak Valley Hospital Dist. (1988) 204 Cal.App.3d 716, 722, 251 Cal.Rptr. 405 [statement filed with
Secretary of State in a “Roster of Public Agencies”]; Ascherman v. General Reinsurance Corp.
(1986) 183 Cal.App.3d 307, 310–311, 228 Cal.Rptr. 1 [judicial notice of release and reinsurance
contract].)


2 Evidence Code section 452, subdivision (a) though (d) and (h) state: “Judicial notice may be
taken of the following matters to the extent that they are not embraced within Section 451:
[¶] (a) The decisional, constitutional, and statutory law of any state of the United States and
the resolutions and private acts of the Congress of the United States and of the Legislature
of this state. [¶] (b) Regulations and legislative enactments issued by or under the authority
of the United States or any public entity in the United States. [¶] (c) Official acts of the
legislative, executive, and judicial departments of the United States and of any state of the
United States. [¶] (d) Records of (1) any court of this state or (2) any court of record of the
United States or of any state of the United States.... [¶] ... (h) Facts and propositions that are
not reasonably subject to dispute and are capable of immediate and accurate determination
by resort to sources of reasonably indisputable accuracy.” Evidence Code section 453 states:
“The trial court shall take judicial notice of any matter specified in Section 452 if a party
requests it and: [¶] (a) Gives each adverse party sufficient notice of the request, through the
pleadings or otherwise, to enable such adverse party to prepare to meet the request; and [¶]
(b) Furnishes the court with sufficient information to enable it to take judicial notice of the
matter.”


[6]  But several decisions illustrate why the judicial notice order in this case does not permit
the demurrer to be sustained. As to accepting the accuracy of the contents of judicially noticed
documents, in Joslin v. H.A.S. Ins. Brokerage (1986) 184 Cal.App.3d 369, 374–375, 228 Cal.Rptr.
878, the Court of Appeal analyzed three different approaches to judicial notice at the demurrer
stage: the truth of a document's contents will not be considered unless it is an judgment, statement
of decision, or order (Garcia v. Sterling (1985) 176 Cal.App.3d 17, 22, 221 Cal.Rptr. 349; Ramsden
v. Western Union (1977) 71 Cal.App.3d 873, 879, 138 Cal.Rptr. 426); the truth of statements may
be accepted when made by a party but not those of third parties or an opponent (Del E. Webb Corp.
v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604–605, 176 Cal.Rptr. 824; Able v. Van
Der Zee (1967) 256 Cal.App.2d 728, 734, 64 Cal.Rptr. 481); and the contents of a document may
only be accepted “where there is not or cannot be a factual dispute concerning that which is sought
to be judicially noticed.” *1104  (Fremont  Indemnity Co. v. Fremont General Corp. (2007) 148
Cal.App.4th 97, 114, 55 Cal.Rptr.3d 621; Cruz v. County of Los Angeles (1985) 173 Cal.App.3d
1131, 1134, 219 Cal.Rptr. 661.) And the general rule is that the truthfulness and interpretation of a
document's contents are disputable. **432  (StorMedia Inc. v. Superior Court (1999) 20 Cal.4th
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449, 457, fn. 9, 84 Cal.Rptr.2d 843, 976 P.2d 214; Middlebrook–Anderson Co. v. Southwest Sav.
& Loan Assn. (1971) 18 Cal.App.3d 1023, 1038, 96 Cal.Rptr. 338.)


In Unruh–Haxton v. Regents of University of California (2008) 162 Cal.App.4th 343, 364, 76
Cal.Rptr.3d 146, the trial court judicially noticed over 100 news media reports which purported to
show that the plaintiffs should have had knowledge of misconduct at a fertility clinic. The Court
of Appeal explained that the articles did not establish as a matter of law that the plaintiffs would
necessarily have had notice of the misconduct. (Id. at pp. 365–367, 76 Cal.Rptr.3d 146.) In Fremont
Indem. Co. v. Fremont General Corp., supra, 148 Cal.App.4th at page 112, 55 Cal.Rptr.3d 621,
the trial court judicially noticed a letter that bore the same date as a document adverted to in the
complaint. The Court of Appeal held that the letter should not have been judicially noticed because,
at the demurrer stage, disputed factual issues may not be resolved. In Fremont Indem. Co., the
parties disputed the meaning of their contractual relationship and the enforceability of the contract.
(Id. at p. 115–117, 55 Cal.Rptr.3d 621.) Thus although the existence of the letter may have been
judicially noticeable—its contents and the effect of the letter were not judicially noticeable. (Id.
at p. 113, 55 Cal.Rptr.3d 621; see Middlebrook–Anderson Co. v. Southwest Sav. & Loan Assn.,
supra, 18 Cal.App.3d at p. 1038, 96 Cal.Rptr. 338.)


Here, the first amended complaint does not merely allege defendant owned the medical center.
Rather, the first amended complaint alleges: defendant employed Mr. Gaspar; defendant was a
partner or joint venturer with other defendants; all defendants were agents acting within the course
and scope of their agency; every defendant “directly or indirectly” employed Mr. Gaspar; and all
defendants ratified the acts of one another. For purposes of ruling on the demurrer at issue, the
licenses which state the medical center was operated by an entity entitled AMI HTI Tarzana Encino
Joint Venture does not conclusively negate the foregoing allegations. The licenses do not negate
the allegations: defendant employed Mr. Gaspar; it negligently hired, retained, or supervised Mr.
Gaspar; or its relationship to Mr. Gaspar was such that plaintiff's emotional distress claim may
not proceed. On this basis, we disagree with defendant's assertion the licenses provide a basis for
sustaining the demurrer without leave to amend. We need not address plaintiff's contentions her
judicial notice request should have been granted or the mere existence of a conflict in the contents
of the competing documents warranted, at the demurrer stage, the issue of defendant's relationship
with Mr. Gaspar being resolved in her favor.


*1105  C. First Cause Of Action


1. Section 51.9 and summary of arguments
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As noted, the first cause of is for a violation of section 51.9. Enacted in 1994, section 51.9
states: “(a) A person is liable in a cause of action for sexual harassment under this section
when the plaintiff proves all of the following elements: [¶] (1) There is a business, service,
or professional relationship between the plaintiff and defendant. Such a relationship may exist
between a plaintiff and a person, including, but not limited to, any of the following persons: [¶]
(A) Physician, psychotherapist, or dentist. For purposes of this section, ‘psychotherapist’ has the
same meaning as set forth in paragraph (1) of subdivision (c) of Section 728 of the Business and
Professions Code. [¶] (B) Attorney, holder of a master's degree in social work, real estate agent, real
estate appraiser, accountant, banker, trust officer, financial planner loan officer, collection service,
building contractor, or escrow loan **433  officer. [¶] (C) Executor, trustee, or administrator. [¶]
(D) Landlord or property manager. [¶] (E) Teacher. [¶] (F) A relationship that is substantially
similar to any of the above. [¶] (2) The defendant has made sexual advances, solicitations, sexual
requests, demands for sexual compliance by the plaintiff, or engaged in other verbal, visual, or
physical conduct of a sexual nature or of a hostile nature based on gender, that were unwelcome and
pervasive or severe. [¶] (3) There is an inability by the plaintiff to easily terminate the relationship.
[¶] (4) The plaintiff has suffered or will suffer economic loss or disadvantage or personal injury,
including, but not limited to, emotional distress or the violation of a statutory or constitutional
right, as a result of the conduct described in paragraph (2).[¶] (b) In an action pursuant to this
section, damages shall be awarded as provided by subdivision (b) of Section 52.[¶] (c) Nothing in
this section shall be construed to limit application of any other remedies or rights provided under
the law. [¶] (d) The definition of sexual harassment and the standards for determining liability set
forth in this section shall be limited to determining liability only with regard to a cause of action
brought under this section.” Civil Code section 51.9 was the final result of various iterations of
Senate Bill No. 612 (1993–1994 Reg. Sess.) (hereafter Senate Bill No. 612).


The uncodified provision of Senate Bill No. 612, section 1, states, “The Legislature finds and
declares that sexual harassment occurs not only in the workplace, but in relationships between
providers of professional services and their clients.” The Legislative Counsel's Digest for Senate
Bill No. 612 states: “Existing law makes it unlawful to harass an employee or employment
applicant because of, among other things, sex. These provisions are enforced by the Department
of Fair Employment and Housing. General provisions of existing law specify that all persons have
the right to be free from violence or *1106  intimidation by threat of violence, against their persons
or property, because of certain bases of discrimination. [¶] This bill would provide a cause of
action for sexual harassment that occurs as part of a professional relationship, as specified.” (Legis.
Counsel's Dig., Sen. Bill No. 612[ ] 5 Stats. 1994, Summary Dig., p. 271.)


Defendant, apart from contending it has to nothing to do with the medical center, argues it had
no “business, service or professional relationship” with plaintiff within the meaning of section
51.9, subdivision (a)(1) and it may not be held vicariously liable for Mr. Gaspar's sexual conduct.
Defendant cites to the definitional language in section 51.9, subdivision (a)(1) which defines a
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“person” and argues that a hospital is not listed therein. In that vein, defendant argues as legal
matter that in order for liability to arise, it is necessary a fiduciary relationship exist between the
defendant and the plaintiff. Further, defendant argues as a corporation, it cannot engage in sexual
abuse. These are the only contentions raised in defendant's demurrer and on appeal concerning
the applicability of section 51.9 to plaintiff. We do not address other potential pleading arguments
that can be made concerning section 51.9. Defendant's arguments that a section 51.9 claim has not
been sufficiently alleged to withstand a challenge at the demurrer stage are unpersuasive.


2. Existence of a “business, service or professional” relationship


As noted, section 51.9, subdivision (a)(1), requires as an element of potential liability, “There
is a business, service, or professional relationship between the plaintiff and defendant.” Further,
section 51.9, subdivision (a)(1) provides examples of a “business, service, or professional
relationship” as follows: “(A) Physician, psychotherapist, or dentist. [ ][¶] (B) Attorney, holder of
a master's degree in social work, real estate agent, real estate appraiser, **434  accountant, banker,
trust officer, financial planner loan officer, collection service, building contractor, or escrow loan
officer. [¶] (C) Executor, trustee, or administrator. [¶] (D) Landlord or property manager. [¶] (E)
Teacher. [¶] (F) A relationship that is substantially similar to any of the above.” (§ 51.9, subd.
(a)(1)(A)-(F).) Thus, defendant argues, a hospital or its employees are not listed in section 51.9,
subdivision (a).


[7]  [8]  This contention has no merit. Mr. Gaspar is alleged to be a certified nursing assistant. As
can be noted, section 51.9 applies when a service or professional relationship exists. Depending
on the facts, a certified nurse assistant can have a service or professional relationship with a
patient, as can other hospital staff. It depends on the facts. Here, it is expressly alleged Mr. Gaspar,
as defendant's employee or agent, had responsibilities that were substantially similar to those
provided by a physician. Mr. Gaspar's exact duties and his relationship with women who were
patients can be fully litigated in a summary judgment proceeding or trial. Moreover, an entity
*1107  providing health care services that hires and supervises a certified nursing assistant to care
for patients as alleged in the first amended complaint is either a service or falls within the ambit
of a profession. Thus, at this stage of the proceedings, plaintiff has alleged sufficient facts to show
defendant, a hospital owner which provides medical treatment for patients, falls within the scope
of section 51.9.


3. Fiduciary duty contention


[9]  Defendant argues there is no allegation in the first amended complaint of the existence of a
fiduciary relationship. Defendant argues, “[E]ach of the ‘relationships' identified in section 51.9
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bears the indicia of a fiduciary relationship, where the protected party places reliance and trust
in the expertise and authority of the party with the superior knowledge/or control.” As can be
noted, the language of section 51.9 does not require the defendant have a fiduciary relationship
with the plaintiff. As authority though for the argument that section 51.9 only applies when a
fiduciary relationships exists with a plaintiff, defendant relies on a single legislative committee
report prepared for the May 4, 1993 hearing on Senate Bill No. 612 as amended April 12, 1993.
The report prepared for the May 4, 1993 hearing responds to questions raised by critics of the
legislation that, as written, it may violate free expression rights: “The author's amendments have
been included to get around the First Amendment issue by making sexual harassment, as defined
dependent on a ‘fiduciary relationship rationale.’. [¶] A fiduciary relationship arises whenever
confidence is reposed on one side, and domination and influence result on the other, the relation
can be legal, social, domestic, or merely personal. The fiduciary relationship concept would apply
in situations where the harasser is a doctor, lawyer, priest, and others.” (Original underscore.) We
conclude there was no requirement that plaintiff allege the existence of a fiduciary relationship
with defendant in order to state her section 51.9 claim.


As noted, section 51.9 is the result of Senate Bill No. 612. Originally introduced 3  on March 2,
1993, Senate Bill No. **435  612 only proposed amending *1108  section 51.7 and to add a
new Education Code section 67394 and Government Code section 12960.5. 4  The early versions
of Senate Bill No. 612 proposed amendments to section 51.7 and defined sexual harassment as
occurring in part in the context of a fiduciary relationship. (Sen. Bill No 612, as amended May 5,
1993, § 1 5 , as amended **436  May 17, *1109  1993, § 1.5, as amended Jan. 3, 1994, § 2.) On
January 11, 1994, a hearing on Senate Bill No. 612 was held before the upper house Committee
on Judiciary. An analysis prepared for the judiciary committee suggested that proposed section
51.7 define “professional service provider” which was referred to in several of the legislation's
prior versions. (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 612 as amended Jan. 3, 1994,
p. 5.) Amended on January 19, 1994, Senate Bill No. 612 added for the first time section 51.9.
Section 1 of Senate Bill No. 612, the Legislature's findings, states: “The Legislature finds and
declares all of the following: [¶] (1) Sexual harassment occurs not only in the workplace, but in
fiduciary relationships, including that sexual harassment occurs not only in the workplace, but
in relationships between providers of professional services and their clients. [¶] (2) Prevention
of sexual harassment can further the goals of the First Amendment by expanding the free and
unfettered participation of citizens in the public arena.” The proposed January 19, 1994 version
of section 51.9 stated: “All persons within the jurisdiction of this state have the right to be free
from sexual harassment. For purposes of this subdivision, ‘sexual harassment’ means conduct
which meets the criteria of both subdivisions (a) and (b), as follows: [¶] (a) Sexual advances,
solicitations, sexual requests, or demands for sexual compliance that are unwelcome and persistent
or severe. [¶] (b) The conduct exploits a relationship between a provider of professional services
and a client.” (Sen. Bill No. 612 as amended Jan. 19, 1994.) As can be noted, the January 19, 1994
version of proposed section 51.9, subdivision (b) deleted any reference to the exploitation of a
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fiduciary relationship. After passage by the upper house, without any greater definition provided as
to the types of relationships where liability for sexual harassment could arise, Senate Bill No. 612
was amended in the Assembly on August 9, 1994. As amended, the bill provided, as it does now
in section 51.9, subdivision (a)(1)(A) through (F) with the nonexclusive listing of relationships
where sexual harassment can give rise to civil liability.


3 Senate Bill No. 612, as originally introduced stated: “SECTION 1. Section 51.7 of the Civil
Code is amended to read: [¶] 51.7.(a) All persons within the jurisdiction of this state have the
right to be free from any violence, or intimidation by threat of violence, committed against
their persons or property because of their race, color, religion, ancestry, national origin,
political affiliation, sex, sexual orientation, age, disability, or position in a labor dispute. The
identification in this subdivision of particular bases of discrimination is illustrative rather
than restrictive. [¶] This section does not apply to statements concerning positions in a
labor dispute which are made during otherwise lawful labor picketing.[¶] (b) As used in
this section, ‘sexual orientation’ means heterosexuality, homosexuality, or bisexuality. [¶]
(c) All persons within the jurisdiction of this state have the right to be free from sexual
harassment. For purposes of this subdivision, ‘sexual harassment’ means unwelcome and
persistent sexual advances, requests for sexual favors, and other verbal, or physical conduct
of a sexual nature that has the effect of intimidation. [¶] SEC. 2. Section 67394 is added to the
Education Code, to read: [¶] 67394.(a) Sexual harassment, as defined in Section 212.5, shall
not be tolerated at any institution of public higher education or any independent institution
of higher education. [¶] (b) The regents of the University of California, the Trustees of the
California State University, the Board of Governors of the California Community Colleges,
and every private college or university in California with an enrollment of over 1,000 full-
time students shall develop a written disciplinary policy regarding sexual harassment and
shall make this policy available to all students, faculty, and staff. This disciplinary policy
shall include all of the following: [¶] (1) The right of the person alleging sexual harassment to
be granted an alternative living arrangement if the alleged harasser is a dormitory employee
or resident. [¶] (2) The right of the person alleging sexual harassment to be present during
any disciplinary proceeding and to know the outcome of any disciplinary proceeding in
a timely manner. [¶] (3) The right of the person alleging sexual harassment to complete
alternative work assignments outside of class or to be assigned to the same class with a
different instructor, should the alleged harasser be an instructor. [¶] (c) On or before March
1, 1994, the Regents of the University of California, the Trustees of the California State
University, and the Board of Governors of the California Community Colleges shall report
to the Legislature regarding the progress made toward implementing this section. [¶] SEC.
3. Section 12960.5 is added to the Government Code, to read: [¶] 12960.5. It shall be the
policy of the Fair Employment and Housing Commission to provide any person who files a
complaint with an initial interview within 30 days of the filing of the complaint.” (Sen. Bill
No. 612 as introduced March 2, 1993.)
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4 Civil Code section 51.7 provided in 1993 when Senate Bill No. 612 was introduced:
“(a) All persons within the jurisdiction of this state have the right to be free from any
violence, or intimidation by threat of violence, committed against their persons or property
because of their race, color, religion, ancestry, national origin, political affiliation, sex, sexual
orientation, age, disability, or position in a labor dispute. The identification in this subdivision
of particular bases of discrimination is illustrative rather than restrictive. [¶] This section
does not apply to statements concerning positions in a labor dispute which are made during
otherwise lawful labor picketing. [¶] (b) As used in this section, ‘sexual orientation’ means
heterosexuality, homosexuality, or bisexuality.” (Stats. 1987, ch. 1277, § 1, p. 4544.)


5 Section 1 of Senate Bill No. 612 as amended May 5, 1993, stated in the definition of “sexual
harassment” in proposed Civil Code section 51.7, subdivision (c): “All persons within the
jurisdiction of this state have the right to be free from sexual harassment. For purposes of this
subdivision, ‘sexual harassment’ means conduct which meets the criteria of both paragraphs
(1) and (2), as follows: [¶] (1) Conduct constituting ‘sexual harassment’ is either of the
following if it also meets the criteria of paragraph (2):[¶] (A) Unwelcome and persistent or
severe sexual advances, solicitations, or other sexual conduct. [¶] (B) A pattern or practice
of unwelcome sexual requests or demands for sexual compliance. [¶] (2) Conduct specified
in paragraph (1) constitutes ‘sexual harassment’ if it meets any of the following criteria: [¶]
(A) The conduct has the purpose or effect of intimidation, whether or not on a discriminatory
basis. [¶] (B) The conduct threatens violence or another substantial or unlawful sanction on a
discriminatory basis. [¶] (C) The conduct exploits a fiduciary relationship.” The Legislature's
factual findings in proposed Civil Code section 57.1, subdivision (d)(1) stated in part, “The
Legislature finds and declares all of the following: [¶] (1) Sexual harassment occurs not
only in the workplace, but in public places and in fiduciary or trust-based relationships,
including, but not limited to, relationships between professional service providers and their
clients.” (Sen. Bill No. 612, as amended May 5, 1993, § 1; see also Sen. Bill No. 612 as
amended May 17, 1993 §§ 1, 1.5; Sen. Bill No. 612 as amended January 3, 1994, §§ 1–2.)


There is no merit to defendant's assertion that plaintiff was required to allege the existence of a
fiduciary relationship in order to state her section 51.9 claim. There is nothing in the language
of section 51.9 that requires a fiduciary relationship exist. The sole authority defendant relies
upon for the proposition plaintiff must allege that a fiduciary duty exists is a legislative committee
report prepared for a scheduled May 4, 1993 hearing concerning a proposed amendment to section
51.7, which contained fiduciary duty language. It was not until January 19, 1994, that Senate
Bill No. 612 was amended to add section 51.9 and that amendment contained no fiduciary duty
requirement. Moreover, none of the post-January 19, 1994 legislative committee reports assert
section 51.9 requires a fiduciary duty exist between a plaintiff and a defendant. (Off. of Sen. Floor
Analyses. Analysis of Sen. Bill No. 612 as amended Jan. 19, 1994, pp. 1–2; Assem. *1110  Com.
on Judiciary, Rep. on Sen. Bill No. 612 as amended Jan. 19, 1994, pp. 1–2; Off. of Sen. Floor
Analyses. Analysis of Sen. Bill No. 612 as amended Aug. 9, 1994, pp. 1–2; Bill Analysis of
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Sen. Bill No. 612 as amended Aug. 9, 1994, prepared for Sen. 3d reading, pp. 1–2.) **437  The
demurrer dismissal may not be upheld because plaintiff failed to allege the existence of a fiduciary
relationship.


4. Liability of a corporation


[10]  Defendant argues that because it is a business, as opposed to an individual, it cannot be liable
for the sexual abuse of plaintiff. Defendant relies on the language in section 51.9, subdivision
(a) which states “a person is liable” for sexual harassment. Thus, defendant argues, because it
is a corporation, it cannot be liable under the provisions of section 51.9 for sexual abuse. This
contention has no merit. Section 14 states in part, “ ‘[T]he word “person” includes a corporation
as well as natural person.’ ” (See Hassan v. Mercy American River Hospital (2003) 31 Cal.4th
709, 717, 3 Cal.Rptr.3d 623, 74 P.3d 726; Douglass v. Pacific Mail S.S. Co. (1854) 4 Cal. 304,
305.) None of the Assembly and Senate committee reports we have discussed previously in this
opinion support the conclusion that the Legislature intended to hold a natural person liable for
sexual harassment in the context of “business, service, or professional” relationships which often
involve corporations. (§ 51.9, subd. (a)(1); see Hassan v. Mercy American River Hospital, supra,
31 Cal.4th at pp. 717–718, 3 Cal.Rptr.3d 623, 74 P.3d 726 [no legislative committee reports support
the contention that § 48.3 was to apply only to humans].) Thus, a corporation may be civilly liable
for violating section 51.9.


[11]  [12]  [13]  [14]  [15]  Typically, a corporation may be liable for employee misconduct
under a respondeat superior theory. (Persson v. Smart Inventions, Inc. (2005) 125 Cal.App.4th
1141, 1167, 23 Cal.Rptr.3d 335; 5 Witkin, Summary of Cal. Law 10th ed. 2005 Torts, § 32, p.
94.) We need not address the respondeat superior issue. Rather, there are sufficient allegations of
ratification to withstand a challenge at the demurrer stage: “As an alternate theory to respondeat
superior, an employer may be liable for an employee's act where the employer either authorized
the tortious act or subsequently ratified an originally unauthorized tort. [Citations.] The failure
to discharge an employee who has committed misconduct may be evidence of ratification.
[Citations.] The theory of ratification is generally applied where an employer fails to investigate
or respond to charges that an employee committed an intentional tort, such as assault or battery.
[Citations.] Whether an employer has ratified an employee's conduct is generally a factual
question. [Citation.]” (Baptist v. Robinson (2006) 143 Cal.App.4th 151, 169–170, 49 Cal.Rptr.3d
153; *1111  Rakestraw v. Rodrigues (1972) 8 Cal.3d 67, 73, 104 Cal.Rptr. 57, 500 P.2d 1401
[“A purported agent's act may be adopted expressly or it may be adopted by implication based
on conduct of the purported principal from which an intention to consent to or adopt the act may
be fairly inferred, including conduct which is ‘inconsistent with any reasonable intention on his
part, other than that he intended approving and adopting it.’ ”].) A principal may be liable when
it ratifies an originally unauthorized tort. (Murillo v. Rite Stuff Foods, Inc. (1998) 65 Cal.App.4th
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833, 852, 77 Cal.Rptr.2d 12; Shultz Steel Co. v. Hartford Accident & Indemnity Co. (1986) 187
Cal.App.3d 513, 519, 523, 231 Cal.Rptr. 715.) And generally, the ratification relates back to the
time the tortious act occurred. (Rakestraw v. Rodrigues, supra, 8 Cal.3d at p. 73, 104 Cal.Rptr.
57, 500 P.2d 1401; Ballard v. Nye (1903) 138 Cal. 588, 597, 72 P. 156.) As noted, ratification
may occur when an employer learns of misconduct and fails to discharge an agent or employee.
**438  (City of Los Angeles v. Superior Court (1973) 33 Cal.App.3d 778, 782–783, 109 Cal.Rptr.
365; Coats v. Construction & Gen. Laborers Local No. 185 (1971) 15 Cal.App.3d 908, 914, 93
Cal.Rptr. 639.)


[16]  [17]  [18]  Principles of ratification apply to a section 51.9 cause of action. The ratification
statute, section 2307, 6  was codified in 1872 as part of the adoption of the Civil Code and is a
well established principle of California law. (See Code commrs. note foll., 2 Ann. Civ.Code, §
2307 (1st ed. 1872, Haymond & Burch, Commrs. annotators) p. 68); Blood v. La Serena L. & W.
Co. (1896) 113 Cal. 221, 227, 45 P. 252 [“Ratification under our code is a legal term with a well
defined and specific meaning....”]; Phelan v. San Francisco (1856) 6 Cal. 531, 540–541 [board
of supervisors did not ratify a previously existing contract by the mere act of taking control of a
parcel of rental property].) There is no basis for finding that the Legislature intended that traditional
ratification principles not apply in the case of section 51.9. It is presumed the Legislature did
not intend to repeal long established common law and statutory ratification rules. Our Supreme
Court has explained: “ ‘As a general rule, ‘[u]nless expressly provided, statutes should not be
interpreted to alter the common law, and should be construed to avoid conflict with common
law rules. [Citation.] “A statute will be construed in light of common law decisions, unless its
language” ’ “clearly and unequivocally discloses an intention to depart from, alter, or abrogate the
common-law rule concerning the particular subject matter....” [Citations.]' [Citation.]” (Goodman
v. Zimmerman (1994) 25 Cal.App.4th 1667, 1676 [32 Cal.Rptr.2d 419].) Accordingly, “ ‘[t]here is
a presumption that a statute does not, by implication, repeal the common law. [Citation.] Repeal
by implication is recognized only where there is no rational basis for harmonizing two potentially
conflicting laws.’ (People v. Zikorus (1983) 150 Cal.App.3d 324, 330 [197 Cal.Rptr. 509].)”
California Assn. of Health Facilities v. Department *1112  of Health Services (1997) 16 Cal.4th
284, 297, 65 Cal.Rptr.2d 872, 940 P.2d 323; see McDonald v. Antelope Valley Community College
District (2008) 45 Cal.4th 88, 110, 84 Cal.Rptr.3d 734, 194 P.3d 1026 [“ ‘statutes do not supplant
the common law unless it appears that the Legislature intended to cover the entire subject.’ ”].)
Here, nothing in the statutory language or legislative committee reports indicates any intention to
abrogate well established ratification principles, which impose potential liability on a corporation
whose employees or agents engage in tortious conduct.


6 Section 2307 states, “An agency may be created, and an authority may be conferred, by a
precedent authorization or a subsequent ratification.”
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[19]  Ratification is a permeation of the law of agency. (See Van't Rood v. County of Santa Clara
(2003) 113 Cal.App.4th 549, 571, 6 Cal.Rptr.3d 746 [“An actual agency also may be created by
ratification.”]; Rest.3d Agency, Introductory note to § 4.01, p. 303 [“By ratifying an act, a principal
triggers the legal consequences that follow had the act been that of an agent acting with actual
authority. Agency replicates these consequences, but after the fact of the agent's action.”].) Agency
allegations are subject to general pleading requirements: “It is a generally accepted rule, however,
that ‘In order to state a cause of action against defendant for a wrong committed by his servant,
the ultimate fact necessary to be alleged is that the wrongful act was in legal effect committed
by defendant. This may be alleged either by alleging that defendant by his servant committed the
act, or, without noticing the servant, by alleging that defendant committed the act.’ [Citations].”
**439  (Golceff v. Sugarman (1950) 36 Cal.2d 152, 154, 222 P.2d 665; see Alvarez v. Felker Mfg.
Co. (1964) 230 Cal.App.2d 987, 997, 41 Cal.Rptr. 514.)


[20]  Here, there were sufficient allegations defendant ratified Mr. Gaspar's alleged sexual
misconduct. The first amended complaint alleges: Mr. Gaspar was an agent and employee of
defendant; Mr. Gaspar was acting at all times on behalf of defendant; all acts or omissions alleged
in the first amended complaint were ratified by defendant; during a two to three year period, several
of defendant's “managing agents and supervisors” knew Mr. Gaspar was sexually abusing patients
and “refused to take any action”; the managing agents and supervisors “hid” this information so
Mr. Gaspar could continue to work for it; while this was occurring, Mr. Gaspar sexually assaulted
a female employee and the information was “hid” so he could continue his employment; with
knowledge of Mr. Gaspar's sexual misconduct, no disciplinary action was taken and he was allowed
to be alone with women who were patients; and defendant intentionally or negligently “spoiled
evidence” including destroying documents concerning other sexual assaults in order to conceal
them from plaintiff. The foregoing allegations that defendant, with knowledge of Mr. Gaspar's
misconduct, continued to employ him and destroyed documents was sufficient to state a claim that
it ratified his sexual misconduct. (Rakestraw v. Rodrigues, supra, 8 Cal.3d at p. 73, 104 Cal.Rptr.
57, 500 P.2d 1401; City of Los Angeles v. Superior Court, supra, 33 Cal.App.3d at pp. 782–783, 109
Cal.Rptr. 365.) Thus, the demurrer to the section 51.9 cause of action should have been overruled.


*1113  D.-E. **


** See footnote *, ante.


V. DISPOSITION
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The demurrer dismissal is reversed. Upon remittitur issuance, a new order is to be entered
overruling the demurrer and the trial court is to proceed to rule on defendant's motion to strike.
Plaintiff, C.R., is to recover her costs incurred on appeal from defendant, Tenet HealthCare
Corporation.


We concur: MOSK and KRIEGLER, JJ.


All Citations


169 Cal.App.4th 1094, 87 Cal.Rptr.3d 424, 09 Cal. Daily Op. Serv. 129, 2009 Daily Journal D.A.R.
190
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real
Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.1


§ 340.1. Childhood sexual assault; certificates of merit executed by attorney; violations;
failure to file; name designation of defendant; periods of limitation; legislative intent


Effective: January 1, 2020
Currentness


(a) In an action for recovery of damages suffered as a result of childhood sexual assault, the
time for commencement of the action shall be within 22 years of the date the plaintiff attains the
age of majority or within five years of the date the plaintiff discovers or reasonably should have
discovered that psychological injury or illness occurring after the age of majority was caused by
the sexual assault, whichever period expires later, for any of the following actions:


(1) An action against any person for committing an act of childhood sexual assault.


(2) An action for liability against any person or entity who owed a duty of care to the plaintiff,
if a wrongful or negligent act by that person or entity was a legal cause of the childhood sexual
assault that resulted in the injury to the plaintiff.


(3) An action for liability against any person or entity if an intentional act by that person or entity
was a legal cause of the childhood sexual assault that resulted in the injury to the plaintiff.


(b)(1) In an action described in subdivision (a), a person who is sexually assaulted and proves it
was as the result of a cover up may recover up to treble damages against a defendant who is found
to have covered up the sexual assault of a minor, unless prohibited by another law.
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(2) For purposes of this subdivision, a “cover up” is a concerted effort to hide evidence relating
to childhood sexual assault.


(c) An action described in paragraph (2) or (3) of subdivision (a) shall not be commenced on
or after the plaintiff's 40th birthday unless the person or entity knew or had reason to know, or
was otherwise on notice, of any misconduct that creates a risk of childhood sexual assault by an
employee, volunteer, representative, or agent, or the person or entity failed to take reasonable steps
or to implement reasonable safeguards to avoid acts of childhood sexual assault. For purposes of
this subdivision, providing or requiring counseling is not sufficient, in and of itself, to constitute a
reasonable step or reasonable safeguard. Nothing in this subdivision shall be construed to constitute
a substantive change in negligence law.


(d) “Childhood sexual assault” as used in this section includes any act committed against the
plaintiff that occurred when the plaintiff was under the age of 18 years and that would have been
proscribed by Section 266j of the Penal Code; Section 285 of the Penal Code; paragraph (1) or (2)
of subdivision (b), or of subdivision (c), of Section 286 of the Penal Code; subdivision (a) or (b)
of Section 288 of the Penal Code; paragraph (1) or (2) of subdivision (b), or of subdivision (c), of
Section 287 or of former Section 288a of the Penal Code; subdivision (h), (i), or (j) of Section 289
of the Penal Code; any sexual conduct as defined in paragraph (1) of subdivision (d) of Section
311.4 of the Penal Code; Section 647.6 of the Penal Code; or any prior laws of this state of similar
effect at the time the act was committed. This subdivision does not limit the availability of causes
of action permitted under subdivision (a), including causes of action against persons or entities
other than the alleged perpetrator of the abuse.


(e) This section shall not be construed to alter the otherwise applicable burden of proof, as defined
in Section 115 of the Evidence Code, that a plaintiff has in a civil action subject to this section.


(f) Every plaintiff 40 years of age or older at the time the action is filed shall file certificates of
merit as specified in subdivision (g).


(g) Certificates of merit shall be executed by the attorney for the plaintiff and by a licensed mental
health practitioner selected by the plaintiff declaring, respectively, as follows, setting forth the
facts which support the declaration:
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(1) That the attorney has reviewed the facts of the case, consulted with at least one mental health
practitioner who the attorney reasonably believes is knowledgeable of the relevant facts and issues
involved in the particular action, and concluded on the basis of that review and consultation that
there is reasonable and meritorious cause for the filing of the action.


(2) That the mental health practitioner consulted is licensed to practice and practices in this
state and is not a party to the action, that the practitioner is not treating and has not treated
the plaintiff, and that the practitioner has interviewed the plaintiff and is knowledgeable of the
relevant facts and issues involved in the particular action, and has concluded, on the basis of the
practitioner's knowledge of the facts and issues, that in the practitioner's professional opinion there
is a reasonable basis to believe that the plaintiff had been subject to childhood sexual abuse.


(3) That the attorney was unable to obtain the consultation required by paragraph (1) because
a statute of limitations would impair the action and that the certificates required by paragraphs
(1) and (2) could not be obtained before the impairment of the action. If a certificate is executed
pursuant to this paragraph, the certificates required by paragraphs (1) and (2) shall be filed within
60 days after filing the complaint.


(h) If certificates are required pursuant to subdivision (f), the attorney for the plaintiff shall execute
a separate certificate of merit for each defendant named in the complaint.


(i) In any action subject to subdivision (f), a defendant shall not be served, and the duty to serve a
defendant with process does not attach, until the court has reviewed the certificates of merit filed
pursuant to subdivision (g) with respect to that defendant, and has found, in camera, based solely on
those certificates of merit, that there is reasonable and meritorious cause for the filing of the action
against that defendant. At that time, the duty to serve that defendant with process shall attach.


(j) A violation of this section may constitute unprofessional conduct and may be the grounds for
discipline against the attorney.


(k) The failure to file certificates in accordance with this section shall be grounds for a demurrer
pursuant to Section 430.10 or a motion to strike pursuant to Section 435.
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(l) In any action subject to subdivision (f), a defendant shall be named by “Doe” designation in
any pleadings or papers filed in the action until there has been a showing of corroborative fact as
to the charging allegations against that defendant.


(m) At any time after the action is filed, the plaintiff may apply to the court for permission to amend
the complaint to substitute the name of the defendant or defendants for the fictitious designation,
as follows:


(1) The application shall be accompanied by a certificate of corroborative fact executed by the
attorney for the plaintiff. The certificate shall declare that the attorney has discovered one or more
facts corroborative of one or more of the charging allegations against a defendant or defendants,
and shall set forth in clear and concise terms the nature and substance of the corroborative fact. If
the corroborative fact is evidenced by the statement of a witness or the contents of a document, the
certificate shall declare that the attorney has personal knowledge of the statement of the witness
or of the contents of the document, and the identity and location of the witness or document shall
be included in the certificate. For purposes of this section, a fact is corroborative of an allegation
if it confirms or supports the allegation. The opinion of any mental health practitioner concerning
the plaintiff shall not constitute a corroborative fact for purposes of this section.


(2) If the application to name a defendant is made before that defendant's appearance in the action,
neither the application nor the certificate of corroborative fact by the attorney shall be served on
the defendant or defendants, nor on any other party or their counsel of record.


(3) If the application to name a defendant is made after that defendant's appearance in the action,
the application shall be served on all parties and proof of service provided to the court, but the
certificate of corroborative fact by the attorney shall not be served on any party or their counsel
of record.


(n) The court shall review the application and the certificate of corroborative fact in camera and,
based solely on the certificate and any reasonable inferences to be drawn from the certificate, shall,
if one or more facts corroborative of one or more of the charging allegations against a defendant
has been shown, order that the complaint may be amended to substitute the name of the defendant
or defendants.
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(o) The court shall keep under seal and confidential from the public and all parties to the litigation,
other than the plaintiff, any and all certificates of corroborative fact filed pursuant to subdivision
(m).


(p) Upon the favorable conclusion of the litigation with respect to any defendant for whom a
certificate of merit was filed or for whom a certificate of merit should have been filed pursuant
to this section, the court may, upon the motion of a party or upon the court's own motion, verify
compliance with this section by requiring the attorney for the plaintiff who was required by
subdivision (g) to execute the certificate to reveal the name, address, and telephone number of
the person or persons consulted with pursuant to subdivision (g) that were relied upon by the
attorney in preparation of the certificate of merit. The name, address, and telephone number shall
be disclosed to the trial judge in camera and in the absence of the moving party. If the court finds
there has been a failure to comply with this section, the court may order a party, a party's attorney,
or both, to pay any reasonable expenses, including attorney's fees, incurred by the defendant for
whom a certificate of merit should have been filed.


(q) Notwithstanding any other provision of law, any claim for damages described in paragraphs
(1) through (3), inclusive, of subdivision (a) that has not been litigated to finality and that would
otherwise be barred as of January 1, 2020, because the applicable statute of limitations, claim
presentation deadline, or any other time limit had expired, is revived, and these claims may be
commenced within three years of January 1, 2020. A plaintiff shall have the later of the three-year
time period under this subdivision or the time period under subdivision (a) as amended by the act
that added this subdivision.


(r) The changes made to the time period under subdivision (a) as amended by the act that amended
this subdivision in 2019 apply to and revive any action commenced on or after the date of
enactment of that act, and to any action filed before the date of enactment, and still pending on that
date, including any action or causes of action that would have been barred by the laws in effect
before the date of enactment.


Credits
(Added by Stats.1986, c. 914, § 1. Amended by Stats.1990, c. 1578 (S.B.108), § 1; Stats.1994,
c. 288 (A.B.2846), § 1; Stats.1998, c. 1032 (A.B.1651), § 1; Stats.1999, c. 120 (S.B.674), § 1;
Stats.2002, c. 149 (S.B.1779), § 1; Stats.2018, c. 423 (S.B.1494), § 8, eff. Jan. 1, 2019; Stats.2019,
c. 861 (A.B.218), § 1, eff. Jan. 1, 2020.)
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West's Ann. Cal. C.C.P. § 340.1, CA CIV PRO § 340.1
Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real
Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.5


§ 340.5. Action against health care provider; three years
from injury or one year from discovery; exceptions; minors


Currentness


In an action for injury or death against a health care provider based upon such person's alleged
professional negligence, the time for the commencement of action shall be three years after the date
of injury or one year after the plaintiff discovers, or through the use of reasonable diligence should
have discovered, the injury, whichever occurs first. In no event shall the time for commencement
of legal action exceed three years unless tolled for any of the following: (1) upon proof of fraud,
(2) intentional concealment, or (3) the presence of a foreign body, which has no therapeutic or
diagnostic purpose or effect, in the person of the injured person. Actions by a minor shall be
commenced within three years from the date of the alleged wrongful act except that actions by a
minor under the full age of six years shall be commenced within three years or prior to his eighth
birthday whichever provides a longer period. Such time limitation shall be tolled for minors for
any period during which parent or guardian and defendant's insurer or health care provider have
committed fraud or collusion in the failure to bring an action on behalf of the injured minor for
professional negligence.


For the purposes of this section:


(1) “Health care provider” means any person licensed or certified pursuant to Division 2
(commencing with Section 500) of the Business and Professions Code, or licensed pursuant to the
Osteopathic Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant to Chapter 2.5
(commencing with Section 1440) of Division 2 of the Health and Safety Code; and any clinic,
health dispensary, or health facility, licensed pursuant to Division 2 (commencing with Section
1200) of the Health and Safety Code. “Health care provider” includes the legal representatives of
a health care provider;
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(2) “Professional negligence” means a negligent act or omission to act by a health care provider in
the rendering of professional services, which act or omission is the proximate cause of a personal
injury or wrongful death, provided that such services are within the scope of services for which
the provider is licensed and which are not within any restriction imposed by the licensing agency
or licensed hospital.


Credits
(Added by Stats.1970, c. 360, p. 772, § 1. Amended by Stats.1975, 2nd Ex.Sess., c. 1, p. 3969, §
25; Stats.1975, 2nd Ex.Sess., c. 2, p. 3991, § 1.192, eff. Sept. 24, 1975, operative Dec. 15, 1975.)
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 3. Of the Parties to Civil Actions


Chapter 4. Effect of Death (Refs & Annos)
Article 3. Decedent's Cause of Action (Refs & Annos)


West's Ann.Cal.C.C.P. § 377.30


§ 377.30. Surviving cause of action; person to whom passes; commencement of action


Currentness


A cause of action that survives the death of the person entitled to commence an action or proceeding
passes to the decedent's successor in interest, subject to Chapter 1 (commencing with Section 7000)
of Part 1 of Division 7 of the Probate Code, and an action may be commenced by the decedent's
personal representative or, if none, by the decedent's successor in interest.


Credits
(Added by Stats.1992, c. 178 (S.B.1496), § 20.)


West's Ann. Cal. C.C.P. § 377.30, CA CIV PRO § 377.30
Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 3. Of the Parties to Civil Actions


Chapter 4. Effect of Death (Refs & Annos)
Article 3. Decedent's Cause of Action (Refs & Annos)


West's Ann.Cal.C.C.P. § 377.34


§ 377.34. Damages recoverable; actions or proceedings granted
a preference; submission of information to Judicial Council


Effective: January 1, 2022
Currentness


(a) In an action or proceeding by a decedent's personal representative or successor in interest on
the decedent's cause of action, the damages recoverable are limited to the loss or damage that
the decedent sustained or incurred before death, including any penalties or punitive or exemplary
damages that the decedent would have been entitled to recover had the decedent lived, and do not
include damages for pain, suffering, or disfigurement.


(b) Notwithstanding subdivision (a), in an action or proceeding by a decedent's personal
representative or successor in interest on the decedent's cause of action, the damages recoverable
may include damages for pain, suffering, or disfigurement if the action or proceeding was granted
a preference pursuant to Section 36 before January 1, 2022, or was filed on or after January 1,
2022, and before January 1, 2026.


(c) A plaintiff who recovers damages pursuant to subdivision (b) between January 1, 2022, and
January 1, 2025, inclusive, shall, within 60 days after obtaining a judgment, consent judgment, or
court-approved settlement agreement entitling the plaintiff to the damages, submit to the Judicial
Council a copy of the judgment, consent judgment, or court-approved settlement agreement, along
with a cover sheet detailing all of the following information:


(1) The date the action was filed.
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(2) The date of the final disposition of the action.


(3) The amount and type of damages awarded, including economic damages and damages for pain,
suffering, or disfigurement.


(d)(1) On or before January 1, 2025, the Judicial Council shall transmit to the Legislature a
report detailing the information received pursuant to subdivision (c) for all judgements, consent
judgements, or court-approved settlement agreements rendered from January 1, 2022, to July 31,
2024, inclusive, in which damages were recovered pursuant to subdivision (b). The report shall
comply with Section 9795 of the Government Code.


(2) This subdivision shall become inoperative on January 1, 2029, pursuant to Section 10231.5
of the Government Code.


(e) Nothing in this section alters Section 3333.2 of the Civil Code.


(f) Nothing in this section affects claims brought pursuant to Chapter 11 (commencing with Section
15600) of Part 3 of Division 9 of the Welfare and Institutions Code.


Credits
(Added by Stats.1992, c. 178 (S.B.1496), § 20. Amended by Stats.2021, c. 448 (S.B.447), § 1,
eff. Jan. 1, 2022.)
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Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.6a. Investigative Consumer Reporting Agencies (Refs & Annos)
Article 2. Obligations of Investigative Consumer Reporting Agencies (Refs &
Annos)


West's Ann.Cal.Civ.Code § 1786.18


§ 1786.18. Items of information prohibited


Effective: January 1, 2010
Currentness


(a) Except as authorized under subdivision (b), an investigative consumer reporting agency may
not make or furnish any investigative consumer report containing any of the following items of
information:


(1) Bankruptcies that, from the date of the order for relief, antedate the report by more than 10
years.


(2) Suits that, from the date of filing, and satisfied judgments that, from the date of entry, antedate
the report by more than seven years.


(3) Unsatisfied judgments that, from the date of entry, antedate the report by more than seven years.


(4) Unlawful detainer actions where the defendant was the prevailing party or where the action is
resolved by settlement agreement.


(5) Paid tax liens that, from the date of payment, antedate the report by more than seven years.


(6) Accounts placed for collection or charged to profit and loss that antedate the report by more
than seven years.
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(7) Records of arrest, indictment, information, misdemeanor complaint, or conviction of a crime
that, from the date of disposition, release, or parole, antedate the report by more than seven years.
These items of information shall no longer be reported if at any time it is learned that, in the case
of a conviction, a full pardon has been granted or, in the case of an arrest, indictment, information,
or misdemeanor complaint, a conviction did not result; except that records of arrest, indictment,
information, or misdemeanor complaints may be reported pending pronouncement of judgment
on the particular subject matter of those records.


(8) Any other adverse information that antedates the report by more than seven years.


(b) The provisions of subdivision (a) are not applicable in either of the following circumstances:


(1) If the investigative consumer report is to be used in the underwriting of life insurance involving,
or that may reasonably be expected to involve, an amount of two hundred fifty thousand dollars
($250,000) or more.


(2) If the investigative consumer report is to be used by an employer who is explicitly required by
a governmental regulatory agency to check for records that are prohibited by subdivision (a) when
the employer is reviewing a consumer's qualification for employment.


(c) Except as otherwise provided in Section 1786.28, an investigative consumer reporting agency
shall not furnish an investigative consumer report that includes information that is a matter of
public record and that relates to an arrest, indictment, conviction, civil judicial action, tax lien, or
outstanding judgment, unless the agency has verified the accuracy of the information during the
30-day period ending on the date on which the report is furnished.


(d) An investigative consumer reporting agency shall not prepare or furnish an investigative
consumer report on a consumer that contains information that is adverse to the interest of the
consumer and that is obtained through a personal interview with a neighbor, friend, or associate of
the consumer or with another person with whom the consumer is acquainted or who has knowledge
of the item of information, unless either (1) the investigative consumer reporting agency has
followed reasonable procedures to obtain confirmation of the information, from an additional
source that has independent and direct knowledge of the information, or (2) the person interviewed
is the best possible source of the information.
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Credits
(Added by Stats.1975, c. 1272, p. 3381, § 1. Amended by Stats.1982, c. 1127, p. 4068, § 10;
Stats.1991, c. 965 (A.B.1796), § 2; Stats.1998, c. 988 (S.B.1454), § 6; Stats.2001, c. 354 (A.B.655),
§ 11; Stats.2002, c. 1029 (A.B.2868), § 4, eff. Sept. 28, 2002; Stats.2009, c. 500 (A.B.1059), § 11.)


West's Ann. Cal. Civ. Code § 1786.18, CA CIVIL § 1786.18
Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.6a. Investigative Consumer Reporting Agencies (Refs & Annos)
Article 1. General Provisions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1786


§ 1786. Legislative findings and declarations


Effective: January 1, 2002
Currentness


The Legislature finds and declares as follows:


(a) Investigative consumer reporting agencies have assumed a vital role in collecting, assembling,
evaluating, compiling, reporting, transmitting, transferring, or communicating information on
consumers for employment and insurance purposes, and for purposes relating to the hiring of
dwelling units, subpoenas and court orders, licensure, and other lawful purposes.


(b) There is a need to insure that investigative consumer reporting agencies exercise their grave
responsibilities with fairness, impartiality, and a respect for the consumer's right to privacy.


(c) The crime of identity theft in this new computer era has exploded to become the fastest growing
white collar crime in America.


(d) The unique nature of this crime means it can often go undetected for years without the victim
being aware his identity has been misused.


(e) Because notice of identity theft is critical before the victim can take steps to stop and prosecute
this crime, consumers are best protected if they are automatically given copies of any investigative
consumer reports made on them.
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(f) It is the purpose of this title to require that investigative consumer reporting agencies adopt
reasonable procedures for meeting the needs of commerce for employment, insurance information,
and information relating to the hiring of dwelling units in a manner which is fair and equitable to
the consumer, with regard to the confidentiality, accuracy, relevancy, and proper utilization of the
information in accordance with the requirements of this title.


(g) The Legislature hereby intends to regulate investigative consumer reporting agencies pursuant
to this title in a manner which will best protect the interests of the people of the State of California.


Credits
(Added by Stats.1975, c. 1272, p. 3378, § 1. Amended by Stats.1982, c. 1127, p. 4065, § 6;
Stats.2001, c. 354 (A.B.655), § 6.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 4. General Provisions (Refs & Annos)
Part 1. Relief


Title 2. Compensatory Relief
Chapter 2. Measure of Damages


Article 2. Damages for Wrongs (Refs & Annos)


West's Ann.Cal.Civ.Code § 3333.2


§ 3333.2. Negligence of health care provider; noneconomic losses; limitation


Currentness


(a) In any action for injury against a health care provider based on professional negligence, the
injured plaintiff shall be entitled to recover noneconomic losses to compensate for pain, suffering,
inconvenience, physical impairment, disfigurement and other nonpecuniary damage.


(b) In no action shall the amount of damages for noneconomic losses exceed two hundred fifty
thousand dollars ($250,000).


(c) For the purposes of this section:


(1) “Health care provider” means any person licensed or certified pursuant to Division 2
(commencing with Section 500) of the Business and Professions Code, or licensed pursuant to the
Osteopathic Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant to Chapter 2.5
(commencing with Section 1440) of Division 2 of the Health and Safety Code; and any clinic,
health dispensary, or health facility, licensed pursuant to Division 2 (commencing with Section
1200) of the Health and Safety Code. “Health care provider” includes the legal representatives of
a health care provider;


(2) “Professional negligence” means a negligent act or omission to act by a health care provider in
the rendering of professional services, which act or omission is the proximate cause of a personal
injury or wrongful death, provided that such services are within the scope of services for which
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the provider is licensed and which are not within any restriction imposed by the licensing agency
or licensed hospital.


Credits
(Added by Stats.1975, 2nd Ex.Sess., c. 1, p. 3969, § 24.6. Amended by Stats.1975, 2nd Ex.Sess.,
c. 2, p. 3991, § 1.191, eff. Sept. 24, 1975, operative Dec. 12, 1975.)


West's Ann. Cal. Civ. Code § 3333.2, CA CIVIL § 3333.2
Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 1. Persons (Refs & Annos)
Part 2. Personal Rights (Refs & Annos)


West's Ann.Cal.Civ.Code § 51.9


§ 51.9. Sexual harassment; business, service and professional relationships


Effective: January 1, 2019
Currentness


(a) A person is liable in a cause of action for sexual harassment under this section when the plaintiff
proves all of the following elements:


(1) There is a business, service, or professional relationship between the plaintiff and defendant or
the defendant holds himself or herself out as being able to help the plaintiff establish a business,
service, or professional relationship with the defendant or a third party. Such a relationship may
exist between a plaintiff and a person, including, but not limited to, any of the following persons:


(A) Physician, psychotherapist, or dentist. For purposes of this section, “psychotherapist” has the
same meaning as set forth in paragraph (1) of subdivision (c) of Section 728 of the Business and
Professions Code.


(B) Attorney, holder of a master's degree in social work, real estate agent, real estate appraiser,
investor, accountant, banker, trust officer, financial planner loan officer, collection service,
building contractor, or escrow loan officer.


(C) Executor, trustee, or administrator.


(D) Landlord or property manager.


(E) Teacher.
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(F) Elected official.


(G) Lobbyist.


(H) Director or producer.


(I) A relationship that is substantially similar to any of the above.


(2) The defendant has made sexual advances, solicitations, sexual requests, demands for sexual
compliance by the plaintiff, or engaged in other verbal, visual, or physical conduct of a sexual
nature or of a hostile nature based on gender, that were unwelcome and pervasive or severe.


(3) The plaintiff has suffered or will suffer economic loss or disadvantage or personal injury,
including, but not limited to, emotional distress or the violation of a statutory or constitutional
right, as a result of the conduct described in paragraph (2).


(b) In an action pursuant to this section, damages shall be awarded as provided by subdivision
(b) of Section 52.


(c) Nothing in this section shall be construed to limit application of any other remedies or rights
provided under the law.


(d) The definition of sexual harassment and the standards for determining liability set forth in this
section shall be limited to determining liability only with regard to a cause of action brought under
this section.


Credits
(Added by Stats.1994, c. 710 (S.B.612), § 2. Amended by Stats.1996, c. 150 (S.B.195), § 1;
Stats.1999, c. 964 (A.B.519), § 1; Stats.2018, c. 951 (S.B.224), § 1, eff. Jan. 1, 2019.)
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Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Labor Code (Refs & Annos)


Division 2. Employment Regulation and Supervision (Refs & Annos)
Part 1. Compensation (Refs & Annos)


Chapter 3. Privileges and Perquisites
Article 3. Contracts and Applications for Employment (Refs & Annos)


West's Ann.Cal.Labor Code § 432.7


§ 432.7. Disclosure of arrest or detention not resulting in conviction, or information
concerning referral or participation in diversion programs, or conviction judicially


dismissed or sealed; disclosure of information related to arrest, detention, processing,
diversion, supervision, adjudication, or court disposition while subject to juvenile court


law; violations; remedies; exception; health facility applicants; prospective concessionaires


Effective: January 1, 2022
Currentness


(a)(1) An employer, whether a public agency or private individual or corporation, shall not
ask an applicant for employment to disclose, through any written form or verbally, information
concerning an arrest or detention that did not result in conviction, or information concerning
a referral to, and participation in, any pretrial or posttrial diversion program, or concerning a
conviction that has been judicially dismissed or ordered sealed pursuant to law, including, but
not limited to, Sections 1203.4, 1203.4a, 1203.425, 1203.45, and 1210.1 of the Penal Code. An
employer also shall not seek from any source whatsoever, or utilize, as a factor in determining any
condition of employment including hiring, promotion, termination, or any apprenticeship training
program or any other training program leading to employment, any record of arrest or detention that
did not result in conviction, or any record regarding a referral to, and participation in, any pretrial
or posttrial diversion program, or concerning a conviction that has been judicially dismissed or
ordered sealed pursuant to law, including, but not limited to, Sections 1203.4, 1203.4a, 1203.425,
1203.45, and 1210.1 of the Penal Code. This section shall not prevent an employer from asking
an employee or applicant for employment about an arrest for which the employee or applicant is
out on bail or on their own recognizance pending trial.


(2) An employer, whether a public agency or private individual or corporation, shall not ask
an applicant for employment to disclose, through any written form or verbally, information
concerning or related to an arrest, detention, processing, diversion, supervision, adjudication, or
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court disposition that occurred while the person was subject to the process and jurisdiction of the
juvenile court. An employer also shall not seek from any source whatsoever, or utilize, as a factor
in determining any condition of employment including hiring, promotion, termination, or any
apprenticeship training program or any other training program leading to employment, any record
concerning or related to an arrest, detention, processing, diversion, supervision, adjudication, or
court disposition that occurred while a person was subject to the process and jurisdiction of the
juvenile court.


(3) For purposes of this section:


(A) “Conviction” includes a plea, verdict, or finding of guilt, regardless of whether a sentence is
imposed by the court.


(B) “Conviction” does not include, and shall not be construed to include, any adjudication by a
juvenile court or any other court order or action taken with respect to a person who is under the
process and jurisdiction of the juvenile court.


(b) This section does not prohibit the disclosure of the information authorized for release under
Sections 13203 and 13300 of the Penal Code, to a government agency employing a peace
officer. However, the employer shall not determine any condition of employment other than paid
administrative leave based solely on an arrest report. The information contained in an arrest report
may be used as the starting point for an independent, internal investigation of a peace officer in
accordance with Chapter 9.7 (commencing with Section 3300) of Division 4 of Title 1 of the
Government Code.


(c) If a person violates this section, or Article 6 (commencing with Section 11140) of Chapter 1 of
Title 1 of Part 4 of the Penal Code, the applicant may bring an action to recover from that person
actual damages or two hundred dollars ($200), whichever is greater, plus costs, and reasonable
attorney's fees. An intentional violation of this section shall entitle the applicant to treble actual
damages, or five hundred dollars ($500), whichever is greater, plus costs, and reasonable attorney's
fees. An intentional violation of this section is a misdemeanor punishable by a fine not to exceed
five hundred dollars ($500).


(d) The remedies under this section shall be in addition to and not in derogation of all other rights
and remedies that an applicant may have under any other law.
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(e)(1) Persons seeking employment or persons already employed as peace officers, or persons
seeking employment in positions in the Department of Justice or other criminal justice agencies
as defined in Section 13101 of the Penal Code are not covered by this section.


(2) For persons already employed as nonsworn members of a criminal justice agency, as defined in
Section 13101 of the Penal Code, but only for those positions for which the specific duties relate
to the collection or analysis of evidence or property or directly relate to the activities described
in subdivisions (a) and (b) of Section 13101 of the Penal Code, the offenses for which arrests
or detentions shall be subject to disclosure shall be limited to violent felonies, as defined in
subdivision (c) of Section 667.5 of the Penal Code, serious felonies, as defined in subdivision
(c) of Section 1192.7 of the Penal Code, and crimes involving dishonesty or obstruction of
legal processes, including, but not limited to, theft, embezzlement, fraud, extortion, falsifying
evidence, falsifying or forging official documents, perjury, bribery, and influencing, intimidating,
or threatening witnesses.


(f)(1) Except as provided in paragraph (2), this section does not prohibit an employer at a health
facility, as defined in Section 1250 of the Health and Safety Code, from asking an applicant for
employment either of the following:


(A) With regard to an applicant for a position with regular access to patients, to disclose an arrest
under any section specified in Section 290 of the Penal Code.


(B) With regard to an applicant for a position with access to drugs and medication, to disclose an
arrest under any section specified in former Section 11590 of the Health and Safety Code, as it
read on January 1, 2019.


(2)(A) An employer specified in paragraph (1) shall not inquire into information concerning or
related to an applicant's arrest, detention, processing, diversion, supervision, adjudication, or court
disposition that occurred while the person was subject to the process and jurisdiction of juvenile
court law, unless the information concerns an adjudication by the juvenile court in which the
applicant has been found by the court to have committed a felony or misdemeanor offense specified
in paragraph (1) that occurred within five years preceding the application for employment.
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(B) Notwithstanding any other provision of this subdivision, an employer specified in paragraph
(1) shall not inquire into information concerning or related to an applicant's juvenile offense history
that has been sealed by the juvenile court.


(3) An employer seeking disclosure of offense history under paragraph (2) shall provide the
applicant with a list describing the specific offenses under former Section 11590 of the Health and
Safety Code, as it read on January 1, 2019, or Section 290 of the Penal Code for which disclosure
is sought.


(g)(1) A peace officer or employee of a law enforcement agency with access to criminal or juvenile
offender record information maintained by a local law enforcement criminal or juvenile justice
agency shall not knowingly disclose, with intent to affect a person's employment, any information
pertaining to an arrest or detention or proceeding that did not result in a conviction, including
information pertaining to a referral to, and participation in, any pretrial or posttrial diversion
program, to any person not authorized by law to receive that information.


(2) Any other person authorized by law to receive criminal or juvenile offender record information
maintained by a local law enforcement criminal or juvenile justice agency shall not knowingly
disclose any information received pertaining to an arrest or detention or proceeding that did
not result in a conviction, including information pertaining to a referral to, and participation in,
any pretrial or posttrial diversion program, to any person not authorized by law to receive that
information.


(3) Except for those specifically referred to in Section 1070 of the Evidence Code, a person who
is not authorized by law to receive or possess criminal or juvenile justice records information
maintained by a local law enforcement criminal or juvenile justice agency, pertaining to an arrest
or other proceeding that did not result in a conviction, including information pertaining to a referral
to, and participation in, any pretrial or posttrial diversion program, shall not knowingly receive
or possess that information.


(h) “A person authorized by law to receive that information,” for purposes of this section, means
any person or public agency authorized by a court, statute, or decisional law to receive information
contained in criminal or juvenile offender records maintained by a local law enforcement criminal
or juvenile justice agency, and includes, but is not limited to, those persons set forth in Section
11105 of the Penal Code, and any person employed by a law enforcement criminal or juvenile
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justice agency who is required by that employment to receive, analyze, or process criminal or
juvenile offender record information.


(i) This section does not require the Department of Justice to remove entries relating to an arrest
or detention not resulting in conviction from summary criminal history records forwarded to an
employer pursuant to law.


(j) As used in this section, “pretrial or posttrial diversion program” means any program under
Chapter 2.5 (commencing with Section 1000) or Chapter 2.7 (commencing with Section 1001) of
Title 6 of Part 2 of the Penal Code, Section 13201 or 13352.5 of the Vehicle Code, Sections 626,
626.5, 654, or 725 of, or Article 20.5 (commencing with Section 790) of Chapter 2 of Part 1 of
Division 2 of, the Welfare and Institutions Code, or any other program expressly authorized and
described by statute as a diversion program.


(k)(1) Subdivision (a) does not apply to any city, city and county, county, or district, or any
officer or official thereof, in screening a prospective concessionaire, or the affiliates and associates
of a prospective concessionaire for purposes of consenting to, or approving of, the prospective
concessionaire's application for, or acquisition of, any beneficial interest in a concession, lease,
or other property interest.


(2) For purposes of this subdivision the following terms apply:


(A) “Screening” means a written request for criminal or juvenile history information made to a
local law enforcement agency.


(B) “Prospective concessionaire” means any individual, general or limited partnership,
corporation, trust, association, or other entity that is applying for, or seeking to obtain, a public
agency's consent to, or approval of, the acquisition by that individual or entity of any beneficial
ownership interest in any public agency's concession, lease, or other property right whether directly
or indirectly held. However, “prospective concessionaire” does not include any of the following:


(i) A lender acquiring an interest solely as security for a bona fide loan made in the ordinary course
of the lender's business and not made for the purpose of acquisition.
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(ii) A lender upon foreclosure or assignment in lieu of foreclosure of the lender's security.


(C) “Affiliate” means any individual or entity that controls, or is controlled by, the prospective
concessionaire, or who is under common control with the prospective concessionaire.


(D) “Associate” means any individual or entity that shares a common business purpose with the
prospective concessionaire with respect to the beneficial ownership interest that is subject to the
consent or approval of the city, county, city and county, or district.


(E) “Control” means the possession, direct or indirect, of the power to direct, or cause the direction
of, the management or policies of the controlled individual or entity.


(l)(1) Subdivision (a) does not prohibit a public agency, or any officer or official thereof, from
denying consent to, or approval of, a prospective concessionaire's application for, or acquisition of,
any beneficial interest in a concession, lease, or other property interest based on the criminal history
information of the prospective concessionaire or the affiliates or associates of the prospective
concessionaire that show any criminal conviction for offenses involving moral turpitude. Criminal
history information for purposes of this subdivision includes any criminal history information
obtained pursuant to Section 11105 or 13300 of the Penal Code.


(2) In considering criminal history information, a public agency shall consider the crime for which
the prospective concessionaire or the affiliates or associates of the prospective concessionaire was
convicted only if that crime relates to the specific business that is proposed to be conducted by
the prospective concessionaire.


(3) Any prospective concessionaire whose application for consent or approval to acquire a
beneficial interest in a concession, lease, or other property interest is denied based on criminal
history information shall be provided a written statement of the reason for the denial.


(4)(A) If the prospective concessionaire submits a written request to the public agency within 10
days of the date of the notice of denial, the public agency shall review its decision with regard
to any corrected record or other evidence presented by the prospective concessionaire as to the
accuracy or incompleteness of the criminal history information utilized by the public agency in
making its original decision.
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(B) The prospective concessionaire shall submit the copy or the corrected record of any other
evidence to the public agency within 90 days of a request for review. The public agency shall
render its decision within 20 days of the submission of evidence by the prospective concessionaire.


(m)(1) Paragraph (1) of subdivision (a) does not prohibit an employer, whether a public agency
or private individual or corporation, from asking an applicant about, or seeking from any source
information regarding, a particular conviction of the applicant if, pursuant to Section 1829 of Title
12 of the United States Code or any other federal law, federal regulation, or state law, any of the
following apply:


(A) The employer is required by law to obtain information regarding the particular conviction of
the applicant, regardless of whether that conviction has been expunged, judicially ordered sealed,
statutorily eradicated, or judicially dismissed following probation.


(B) The applicant would be required to possess or use a firearm in the course of their employment.


(C) An individual with that particular conviction is prohibited by law from holding the position
sought by the applicant, regardless of whether that conviction has been expunged, judicially
ordered sealed, statutorily eradicated, or judicially dismissed following probation.


(D) The employer is prohibited by law from hiring an applicant who has that particular conviction,
regardless of whether that conviction has been expunged, judicially ordered sealed, statutorily
eradicated, or judicially dismissed following probation.


(2) For purposes of this subdivision, “particular conviction” means a conviction for specific
criminal conduct or a category of criminal offenses prescribed by any federal law, federal
regulation, or state law that contains requirements, exclusions, or both, expressly based on that
specific criminal conduct or category of criminal offenses.


(n) This section does not prohibit an employer, whether a public agency or private individual or
corporation, required by state, federal, or local law to conduct criminal background checks for
employment purposes or to restrict employment based on criminal history from complying with
those requirements, or to prohibit the employer from seeking or receiving an applicant's criminal
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history report that has been obtained pursuant to procedures otherwise provided for under federal,
state, or local law. For purposes of this subdivision, federal law shall include rules or regulations
promulgated by a self-regulatory organization, as defined in Section 3(a)(26) of the Securities
Exchange Act of 1934, pursuant to the authority in Section 19(b) of the Securities Exchange Act
of 1934, as amended by 124 Stat. 1652 (Public Law 11-203). 1


Credits
(Added by Stats.1975, c. 1043, p. 2457, § 2. Amended by Stats.1975, c. 1117, p. 2710, § 3;
Stats.1977, c. 574, p. 1817, § 1, eff. Sept. 3, 1977; Stats.1981, c. 1103, p. 4312, § 1; Stats.1983,
c. 1092, § 192, eff. Sept. 27, 1983, operative Jan. 1, 1984; Stats.1983, c. 1297, § 2; Stats.1984, c.
216, § 4; Stats.1981, c. 1103, p. 4312, § 1, operative Aug. 31, 1984; Stats.1990, c. 769 (A.B.4311),
§ 1; Stats.1992, c. 1026 (S.B.1769), § 3; Stats.2013, c. 721 (S.B.530), § 1; Stats.2016, c. 686
(A.B.1843), § 1, eff. Jan. 1, 2017; Stats.2018, c. 987 (S.B.1412), § 1, eff. Jan. 1, 2019; Stats.2019,
c. 578 (A.B.1076), § 6, eff. Jan. 1, 2020; Stats.2021, c. 158 (A.B.1480), § 1, eff. Jan. 1, 2022.)


Footnotes


1 For public law sections classified to the U.S.C.A., see USCA-Tables.


West's Ann. Cal. Labor Code § 432.7, CA LABOR § 432.7
Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Penal Code (Refs & Annos)


Part 1. Of Crimes and Punishments (Refs & Annos)
Title 9. Of Crimes Against the Person Involving Sexual Assault, and Crimes Against
Public Decency and Good Morals (Refs & Annos)


Chapter 1. Rape, Abduction, Carnal Abuse of Children, and Seduction (Refs &
Annos)


West's Ann.Cal.Penal Code § 261.5


§ 261.5. Unlawful sexual intercourse with person under 18; age of perpetrator; civil penalties


Effective: October 1, 2011
Currentness


(a) Unlawful sexual intercourse is an act of sexual intercourse accomplished with a person who is
not the spouse of the perpetrator, if the person is a minor. For the purposes of this section, a “minor”
is a person under the age of 18 years and an “adult” is a person who is at least 18 years of age.


(b) Any person who engages in an act of unlawful sexual intercourse with a minor who is not more
than three years older or three years younger than the perpetrator, is guilty of a misdemeanor.


(c) Any person who engages in an act of unlawful sexual intercourse with a minor who is more
than three years younger than the perpetrator is guilty of either a misdemeanor or a felony, and
shall be punished by imprisonment in a county jail not exceeding one year, or by imprisonment
pursuant to subdivision (h) of Section 1170.


(d) Any person 21 years of age or older who engages in an act of unlawful sexual intercourse with
a minor who is under 16 years of age is guilty of either a misdemeanor or a felony, and shall be
punished by imprisonment in a county jail not exceeding one year, or by imprisonment pursuant
to subdivision (h) of Section 1170 for two, three, or four years.


(e)(1) Notwithstanding any other provision of this section, an adult who engages in an act of sexual
intercourse with a minor in violation of this section may be liable for civil penalties in the following
amounts:
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(A) An adult who engages in an act of unlawful sexual intercourse with a minor less than two years
younger than the adult is liable for a civil penalty not to exceed two thousand dollars ($2,000).


(B) An adult who engages in an act of unlawful sexual intercourse with a minor at least two years
younger than the adult is liable for a civil penalty not to exceed five thousand dollars ($5,000).


(C) An adult who engages in an act of unlawful sexual intercourse with a minor at least three years
younger than the adult is liable for a civil penalty not to exceed ten thousand dollars ($10,000).


(D) An adult over the age of 21 years who engages in an act of unlawful sexual intercourse with a
minor under 16 years of age is liable for a civil penalty not to exceed twenty-five thousand dollars
($25,000).


(2) The district attorney may bring actions to recover civil penalties pursuant to this subdivision.
From the amounts collected for each case, an amount equal to the costs of pursuing the action shall
be deposited with the treasurer of the county in which the judgment was entered, and the remainder
shall be deposited in the Underage Pregnancy Prevention Fund, which is hereby created in the
State Treasury. Amounts deposited in the Underage Pregnancy Prevention Fund may be used only
for the purpose of preventing underage pregnancy upon appropriation by the Legislature.


(3) In addition to any punishment imposed under this section, the judge may assess a fine not
to exceed seventy dollars ($70) against any person who violates this section with the proceeds
of this fine to be used in accordance with Section 1463.23. The court shall, however, take into
consideration the defendant's ability to pay, and no defendant shall be denied probation because
of his or her inability to pay the fine permitted under this subdivision.


Credits
(Added by Stats.1970, c. 1301, p. 2406, § 2. Amended by Stats.1993, c. 596 (S.B.22), § 1;
Stats.1996, c. 789 (A.B.1490), § 3; Stats.1998, c. 925 (A.B.1290), § 1; Stats.1999, c. 853 (S.B.832),
§ 10; Stats.2011, c. 15 (A.B.109), § 302, eff. April 4, 2011, operative Oct. 1, 2011.)
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Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Penal Code (Refs & Annos)


Part 1. Of Crimes and Punishments (Refs & Annos)
Title 9. Of Crimes Against the Person Involving Sexual Assault, and Crimes Against
Public Decency and Good Morals (Refs & Annos)


Chapter 5. Bigamy, Incest, and the Crime Against Nature (Refs & Annos)


West's Ann.Cal.Penal Code § 289


§ 289. Forcible acts of sexual penetration; punishment


Effective: September 9, 2013
Currentness


(a)(1)(A) Any person who commits an act of sexual penetration when the act is accomplished
against the victim's will by means of force, violence, duress, menace, or fear of immediate and
unlawful bodily injury on the victim or another person shall be punished by imprisonment in the
state prison for three, six, or eight years.


(B) Any person who commits an act of sexual penetration upon a child who is under 14 years of
age, when the act is accomplished against the victim's will by means of force, violence, duress,
menace, or fear of immediate and unlawful bodily injury on the victim or another person, shall be
punished by imprisonment in the state prison for 8, 10, or 12 years.


(C) Any person who commits an act of sexual penetration upon a minor who is 14 years of age or
older, when the act is accomplished against the victim's will by means of force, violence, duress,
menace, or fear of immediate and unlawful bodily injury on the victim or another person, shall be
punished by imprisonment in the state prison for 6, 8, or 10 years.


(D) This paragraph does not preclude prosecution under Section 269, Section 288.7, or any other
provision of law.


(2) Any person who commits an act of sexual penetration when the act is accomplished against
the victim's will by threatening to retaliate in the future against the victim or any other person, and
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there is a reasonable possibility that the perpetrator will execute the threat, shall be punished by
imprisonment in the state prison for three, six, or eight years.


(b) Except as provided in subdivision (c), any person who commits an act of sexual penetration,
and the victim is at the time incapable, because of a mental disorder or developmental or
physical disability, of giving legal consent, and this is known or reasonably should be known
to the person committing the act or causing the act to be committed, shall be punished by
imprisonment in the state prison for three, six, or eight years. Notwithstanding the appointment
of a conservator with respect to the victim pursuant to the provisions of the Lanterman-Petris-
Short Act (Part 1 (commencing with Section 5000) of Division 5 of the Welfare and Institutions
Code), the prosecuting attorney shall prove, as an element of the crime, that a mental disorder or
developmental or physical disability rendered the alleged victim incapable of giving legal consent.


(c) Any person who commits an act of sexual penetration, and the victim is at the time incapable,
because of a mental disorder or developmental or physical disability, of giving legal consent, and
this is known or reasonably should be known to the person committing the act or causing the act
to be committed and both the defendant and the victim are at the time confined in a state hospital
for the care and treatment of the mentally disordered or in any other public or private facility for
the care and treatment of the mentally disordered approved by a county mental health director,
shall be punished by imprisonment in the state prison, or in a county jail for a period of not more
than one year. Notwithstanding the existence of a conservatorship pursuant to the provisions of the
Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of Division 5 of the Welfare
and Institutions Code), the prosecuting attorney shall prove, as an element of the crime, that a
mental disorder or developmental or physical disability rendered the alleged victim incapable of
giving legal consent.


(d) Any person who commits an act of sexual penetration, and the victim is at the time unconscious
of the nature of the act and this is known to the person committing the act or causing the act to
be committed, shall be punished by imprisonment in the state prison for three, six, or eight years.
As used in this subdivision, “unconscious of the nature of the act” means incapable of resisting
because the victim meets one of the following conditions:


(1) Was unconscious or asleep.


(2) Was not aware, knowing, perceiving, or cognizant that the act occurred.
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(3) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of the act due
to the perpetrator's fraud in fact.


(4) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of the act
due to the perpetrator's fraudulent representation that the sexual penetration served a professional
purpose when it served no professional purpose.


(e) Any person who commits an act of sexual penetration when the victim is prevented from
resisting by any intoxicating or anesthetic substance, or any controlled substance, and this
condition was known, or reasonably should have been known by the accused, shall be punished
by imprisonment in the state prison for a period of three, six, or eight years.


(f) Any person who commits an act of sexual penetration when the victim submits under the belief
that the person committing the act or causing the act to be committed is someone known to the
victim other than the accused, and this belief is induced by any artifice, pretense, or concealment
practiced by the accused, with intent to induce the belief, shall be punished by imprisonment in
the state prison for a period of three, six, or eight years.


(g) Any person who commits an act of sexual penetration when the act is accomplished against the
victim's will by threatening to use the authority of a public official to incarcerate, arrest, or deport
the victim or another, and the victim has a reasonable belief that the perpetrator is a public official,
shall be punished by imprisonment in the state prison for a period of three, six, or eight years.


As used in this subdivision, “public official” means a person employed by a governmental agency
who has the authority, as part of that position, to incarcerate, arrest, or deport another. The
perpetrator does not actually have to be a public official.


(h) Except as provided in Section 288, any person who participates in an act of sexual penetration
with another person who is under 18 years of age shall be punished by imprisonment in the state
prison or in a county jail for a period of not more than one year.


(i) Except as provided in Section 288, any person over 21 years of age who participates in an act
of sexual penetration with another person who is under 16 years of age shall be guilty of a felony.
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(j) Any person who participates in an act of sexual penetration with another person who is under
14 years of age and who is more than 10 years younger than he or she shall be punished by
imprisonment in the state prison for three, six, or eight years.


(k) As used in this section:


(1) “Sexual penetration” is the act of causing the penetration, however slight, of the genital or anal
opening of any person or causing another person to so penetrate the defendant's or another person's
genital or anal opening for the purpose of sexual arousal, gratification, or abuse by any foreign
object, substance, instrument, or device, or by any unknown object.


(2) “Foreign object, substance, instrument, or device” shall include any part of the body, except
a sexual organ.


(3) “Unknown object” shall include any foreign object, substance, instrument, or device, or any
part of the body, including a penis, when it is not known whether penetration was by a penis or by
a foreign object, substance, instrument, or device, or by any other part of the body.


(l) As used in subdivision (a), “threatening to retaliate” means a threat to kidnap or falsely imprison,
or inflict extreme pain, serious bodily injury or death.


(m) As used in this section, “victim” includes any person who the defendant causes to penetrate
the genital or anal opening of the defendant or another person or whose genital or anal opening
is caused to be penetrated by the defendant or another person and who otherwise qualifies as a
victim under the requirements of this section.


Credits
(Added by Stats.1978, c. 1313, p. 4300, § 1. Amended by Stats.1980, c. 409, p. 798, § 1; Stats.1980,
c. 915, p. 2913, § 3; Stats.1981, c. 896, p. 3416, § 3; Stats.1982, c. 1111, p. 4026, § 6; Stats.1985, c.
929, § 3; Stats.1985, c. 945, § 1; Stats.1986, c. 1299, § 6; Stats.1988, c. 404, § 1; Stats.1993, c. 595
(A.B.187), § 6; Stats.1993-94, 1st Ex.Sess., c. 39 (A.B.114), § 1, eff. Nov. 30, 1994; Stats.1993-94,
1st Ex.Sess., c. 40 (A.B.85), § 4.5, eff. Nov. 30, 1994; Stats.1998, c. 936 (A.B.105), § 6, eff. Sept.
28, 1998; Stats.1999, c. 706 (A.B.1236), § 5, eff. Oct. 10, 1999; Stats.2002, c. 787 (S.B.1798),
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§ 9; Stats.2002, c. 302 (S.B.1421), § 5; Stats.2010, c. 219 (A.B.1844), § 9, eff. Sept. 9, 2010;
Stats.2013, c. 282 (S.B.59), § 2, eff. Sept. 9, 2013.)


West's Ann. Cal. Penal Code § 289, CA PENAL § 289
Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I29EAFDC8DF-9849DF87A16-CCCEE6DD24F)&originatingDoc=NDC6CAAD01A2811E3A0C882652CD0B216&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I855CAFEEB5-574BC194787-AF3530BBF0B)&originatingDoc=NDC6CAAD01A2811E3A0C882652CD0B216&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8A569000BC-DC11DF81A8F-58EC39B1D72)&originatingDoc=NDC6CAAD01A2811E3A0C882652CD0B216&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I65F6D2A01A-4F11E3A7B7A-BF85CF76753)&originatingDoc=NDC6CAAD01A2811E3A0C882652CD0B216&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Return to brief (Ctrl+W)

		CA PENAL s 289






§ 290. Sex Offender Registration Act; duty to register within..., CA PENAL § 290


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Penal Code (Refs & Annos)


Part 1. Of Crimes and Punishments (Refs & Annos)
Title 9. Of Crimes Against the Person Involving Sexual Assault, and Crimes Against
Public Decency and Good Morals (Refs & Annos)


Chapter 5.5. Sex Offenders (Refs & Annos)


West's Ann.Cal.Penal Code § 290


§ 290. Sex Offender Registration Act; duty to register within specified
number of days following entrance into or moving within a jurisdiction;


offenses requiring mandatory registration; duration of registration requirement


Effective: January 1, 2022
Currentness


<For Executive Order N-63-20 (2019 CA EO 63-20), which extends certain deadlines,
authorizes the reemployment of retired peace officers, and facilitates remote sex offender
reporting, due to the COVID-19 pandemic, see Historical and Statutory Notes under
Education Code § 17311.>


<For Executive Order N-71-20 (2019 CA EO 71-20), which extends certain provisions
from Executive Order N-63-20, due to the COVID-19 pandemic, see Historical and
Statutory Notes under Education Code § 41422.>


(a) Sections 290 to 290.024, inclusive, shall be known, and may be cited, as the Sex Offender
Registration Act. All references to “the Act” in those sections are to the Sex Offender Registration
Act.


(b) Every person described in subdivision (c), for the period specified in subdivision (d) while
residing in California, or while attending school or working in California, as described in Sections
290.002 and 290.01, shall register with the chief of police of the city in which the person is residing,
or the sheriff of the county if the person is residing in an unincorporated area or city that has no
police department, and, additionally, with the chief of police of a campus of the University of
California, the California State University, or community college if the person is residing upon
the campus or in any of its facilities, within five working days of coming into, or changing the
person's residence within, any city, county, or city and county, or campus in which the person
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temporarily resides, and shall register thereafter in accordance with the Act, unless the duty to
register is terminated pursuant to Section 290.5 or as otherwise provided by law.


(c)(1) The following persons shall register:


Every person who, since July 1, 1944, has been or is hereafter convicted in any court in this state
or in any federal or military court of a violation of Section 187 committed in the perpetration, or
an attempt to perpetrate, rape, or any act punishable under Section 286, 287, 288, or 289 or former
Section 288a, Section 207 or 209 committed with intent to violate Section 261, 286, 287, 288, or
289 or former Section 288a, Section 220, except assault to commit mayhem, subdivision (b) or (c)
of Section 236.1, Section 243.4, Section 261, paragraph (1) of subdivision (a) of former Section
262 involving the use of force or violence for which the person is sentenced to the state prison,
Section 264.1, 266, or 266c, subdivision (b) of Section 266h, subdivision (b) of Section 266i,
Section 266j, 267, 269, 285, 286, 287, 288, 288.3, 288.4, 288.5, 288.7, 289, or 311.1, or former
Section 288a, subdivision (b), (c), or (d) of Section 311.2, Section 311.3, 311.4, 311.10, 311.11, or
647.6, former Section 647a, subdivision (c) of Section 653f, subdivision 1 or 2 of Section 314, any
offense involving lewd or lascivious conduct under Section 272, or any felony violation of Section
288.2; any statutory predecessor that includes all elements of one of the offenses described in this
subdivision; or any person who since that date has been or is hereafter convicted of the attempt or
conspiracy to commit any of the offenses described in this subdivision.


(2) Notwithstanding paragraph (1), a person convicted of a violation of subdivision (b) of Section
286, subdivision (b) of Section 287, or subdivision (h) or (i) of Section 289 shall not be required to
register if, at the time of the offense, the person is not more than 10 years older than the minor, as
measured from the minor's date of birth to the person's date of birth, and the conviction is the only
one requiring the person to register. This paragraph does not preclude the court from requiring a
person to register pursuant to Section 290.006.


(d) A person described in subdivision (c), or who is otherwise required to register pursuant to
the Act shall register for 10 years, 20 years, or life, following a conviction and release from
incarceration, placement, commitment, or release on probation or other supervision, as follows:


(1)(A) A tier one offender is subject to registration for a minimum of 10 years. A person is a tier
one offender if the person is required to register for conviction of a misdemeanor described in
subdivision (c), or for conviction of a felony described in subdivision (c) that was not a serious or
violent felony as described in subdivision (c) of Section 667.5 or subdivision (c) of Section 1192.7.
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(B) This paragraph does not apply to a person who is subject to registration pursuant to paragraph
(2) or (3).


(2)(A) A tier two offender is subject to registration for a minimum of 20 years. A person is a tier
two offender if the person was convicted of an offense described in subdivision (c) that is also
described in subdivision (c) of Section 667.5 or subdivision (c) of Section 1192.7, Section 285,
subdivision (g) or (h) of Section 286, subdivision (g) or (h) of Section 287 or former Section 288a,
subdivision (b) of Section 289, or Section 647.6 if it is a second or subsequent conviction for that
offense that was brought and tried separately.


(B) This paragraph does not apply if the person is subject to lifetime registration as required in
paragraph (3).


(3) A tier three offender is subject to registration for life. A person is a tier three offender if any
one of the following applies:


(A) Following conviction of a registerable offense, the person was subsequently convicted in a
separate proceeding of committing an offense described in subdivision (c) and the conviction is
for commission of a violent felony described in subdivision (c) of Section 667.5, or the person
was subsequently convicted of committing an offense for which the person was ordered to register
pursuant to Section 290.006, and the conviction is for the commission of a violent felony described
in subdivision (c) of Section 667.5.


(B) The person was committed to a state mental hospital as a sexually violent predator pursuant
to Article 4 (commencing with Section 6600) of Chapter 2 of Part 2 of Division 6 of the Welfare
and Institutions Code.


(C) The person was convicted of violating any of the following:


(i) Section 187 while attempting to commit or committing an act punishable under Section 261,
286, 287, 288, or 289 or former Section 288a.
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(ii) Section 207 or 209 with intent to violate Section 261, 286, 287, 288, or 289 or former Section
288a.


(iii) Section 220.


(iv) Subdivision (b) of Section 266h.


(v) Subdivision (b) of Section 266i.


(vi) Section 266j.


(vii) Section 267.


(viii) Section 269.


(ix) Subdivision (b) or (c) of Section 288.


(x) Section 288.2.


(xi) Section 288.3, unless committed with the intent to commit a violation of subdivision (b) of
Section 286, subdivision (b) of Section 287 or former Section 288a, or subdivision (h) or (i) of
Section 289.


(xii) Section 288.4.


(xiii) Section 288.5.


(xiv) Section 288.7.
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(xv) Subdivision (c) of Section 653f.


(xvi) Any offense for which the person is sentenced to a life term pursuant to Section 667.61.


(D) The person's risk level on the static risk assessment instrument for sex offenders (SARATSO),
pursuant to Section 290.04, is well above average risk at the time of release on the index sex
offense into the community, as defined in the Coding Rules for that instrument.


(E) The person is a habitual sex offender pursuant to Section 667.71.


(F) The person was convicted of violating subdivision (a) of Section 288 in two proceedings
brought and tried separately.


(G) The person was sentenced to 15 to 25 years to life for an offense listed in Section 667.61.


(H) The person is required to register pursuant to Section 290.004.


(I) The person was convicted of a felony offense described in subdivision (b) or (c) of Section
236.1.


(J) The person was convicted of a felony offense described in subdivision (a), (c), or (d) of Section
243.4.


(K) The person was convicted of violating paragraph (2), (3), or (4) of subdivision (a) of Section
261 or was convicted of violating Section 261 and punished pursuant to paragraph (1) or (2) of
subdivision (c) of Section 264.


(L) The person was convicted of violating paragraph (1) of subdivision (a) of former Section 262.


(M) The person was convicted of violating Section 264.1.
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(N) The person was convicted of any offense involving lewd or lascivious conduct under Section
272.


(O) The person was convicted of violating paragraph (2) of subdivision (c) or subdivision (d), (f),
or (i) of Section 286.


(P) The person was convicted of violating paragraph (2) of subdivision (c) or subdivision (d), (f),
or (i) of Section 287 or former Section 288a.


(Q) The person was convicted of violating paragraph (1) of subdivision (a) or subdivision (d), (e),
or (j) of Section 289.


(R) The person was convicted of a felony violation of Section 311.1 or 311.11 or of violating
subdivision (b), (c), or (d) of Section 311.2, Section 311.3, 311.4, or 311.10.


(4)(A) A person who is required to register pursuant to Section 290.005 shall be placed in the
appropriate tier if the offense is assessed as equivalent to a California registerable offense described
in subdivision (c).


(B) If the person's duty to register pursuant to Section 290.005 is based solely on the requirement
of registration in another jurisdiction, and there is no equivalent California registerable offense,
the person shall be subject to registration as a tier two offender, except that the person is subject
to registration as a tier three offender if one of the following applies:


(i) The person's risk level on the static risk assessment instrument (SARATSO), pursuant to
Section 290.06, is well above average risk at the time of release on the index sex offense into the
community, as defined in the Coding Rules for that instrument.


(ii) The person was subsequently convicted in a separate proceeding of an offense substantially
similar to an offense listed in subdivision (c) which is also substantially similar to an offense
described in subdivision (c) of Section 667.5, or is substantially similar to Section 269 or 288.7.
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(iii) The person has ever been committed to a state mental hospital or mental health facility in a
proceeding substantially similar to civil commitment as a sexually violent predator pursuant to
Article 4 (commencing with Section 6600) of Chapter 2 of Part 2 of Division 6 of the Welfare
and Institutions Code.


(5)(A) The Department of Justice may place a person described in subdivision (c), or who is
otherwise required to register pursuant to the Act, in a tier-to-be-determined category if the
appropriate tier designation described in this subdivision cannot be immediately ascertained. An
individual placed in this tier-to-be-determined category shall continue to register in accordance
with the Act. The individual shall be given credit toward the mandated minimum registration
period for any period for which the individual registers.


(B) The Department of Justice shall ascertain an individual's appropriate tier designation as
described in this subdivision within 24 months of the individual's placement in the tier-to-be-
determined category.


(e) The minimum time period for the completion of the required registration period in tier one or
two commences on the date of release from incarceration, placement, or commitment, including
any related civil commitment on the registerable offense. The minimum time for the completion
of the required registration period for a designated tier is tolled during any period of subsequent
incarceration, placement, or commitment, including any subsequent civil commitment, except that
arrests not resulting in conviction, adjudication, or revocation of probation or parole shall not
toll the required registration period. The minimum time period shall be extended by one year for
each misdemeanor conviction of failing to register under this act, and by three years for each
felony conviction of failing to register under this act, without regard to the actual time served in
custody for the conviction. If a registrant is subsequently convicted of another offense requiring
registration pursuant to the Act, a new minimum time period for the completion of the registration
requirement for the applicable tier shall commence upon that person's release from incarceration,
placement, or commitment, including any related civil commitment. If the subsequent conviction
requiring registration pursuant to the Act occurs prior to an order to terminate the registrant from
the registry after completion of a tier associated with the first conviction for a registerable offense,
the applicable tier shall be the highest tier associated with the convictions.


(f) This section does not require a ward of the juvenile court to register under the Act, except as
provided in Section 290.008.
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Credits
(Added by Stats.2017, c. 541 (S.B.384), § 2.5, eff. Jan. 1, 2018, operative Jan. 1, 2021. Amended
by Stats.2018, c. 423 (S.B.1494), § 52, eff. Jan. 1, 2019, operative Jan. 1, 2021; Stats.2020, c. 79
(S.B.145), § 2, eff. Jan. 1, 2021, operative Jan. 1, 2021; Stats.2021, c. 626 (A.B.1171), § 25, eff.
Jan. 1, 2022.)


West's Ann. Cal. Penal Code § 290, CA PENAL § 290
Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Welfare and Institutions Code (Refs & Annos)


Division 9. Public Social Services (Refs & Annos)
Part 3. Aid and Medical Assistance (Refs & Annos)


Chapter 11. Elder Abuse and Dependent Adult Civil Protection Act (Refs &
Annos)


Article 1. Legislative Findings and Intent (Refs & Annos)


West's Ann.Cal.Welf. & Inst.Code § 15600


§ 15600. Elders and dependent adults subjected to abuse,
neglect or abandonment; legislative declarations and intent


Currentness


(a) The Legislature recognizes that elders and dependent adults may be subjected to abuse, neglect,
or abandonment and that this state has a responsibility to protect these persons.


(b) The Legislature further recognizes that a significant number of these persons are elderly.
The Legislature desires to direct special attention to the needs and problems of elderly persons,
recognizing that these persons constitute a significant and identifiable segment of the population
and that they are more subject to risks of abuse, neglect, and abandonment.


(c) The Legislature further recognizes that a significant number of these persons have
developmental disabilities and that mental and verbal limitations often leave them vulnerable to
abuse and incapable of asking for help and protection.


(d) The Legislature recognizes that most elders and dependent adults who are at the greatest risk
of abuse, neglect, or abandonment by their families or caretakers suffer physical impairments and
other poor health that place them in a dependent and vulnerable position.


(e) The Legislature further recognizes that factors which contribute to abuse, neglect, or
abandonment of elders and dependent adults are economic instability of the family, resentment of
caretaker responsibilities, stress on the caretaker, and abuse by the caretaker of drugs or alcohol.
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(f) The Legislature declares that this state shall foster and promote community services for the
economic, social, and personal well-being of its citizens in order to protect those persons described
in this section.


(g) The Legislature further declares that uniform state guidelines, which specify when county adult
protective service agencies are to investigate allegations of abuse of elders and dependent adults
and the appropriate role of local law enforcement is necessary in order to ensure that a minimum
level of protection is provided to elders and dependent adults in each county.


(h) The Legislature further finds and declares that infirm elderly persons and dependent adults
are a disadvantaged class, that cases of abuse of these persons are seldom prosecuted as criminal
matters, and few civil cases are brought in connection with this abuse due to problems of proof,
court delays, and the lack of incentives to prosecute these suits.


(i) Therefore, it is the intent of the Legislature in enacting this chapter to provide that
adult protective services agencies, local long-term care ombudsman programs, and local law
enforcement agencies shall receive referrals or complaints from public or private agencies, from
any mandated reporter submitting reports pursuant to Section 15630, or from any other source
having reasonable cause to know that the welfare of an elder or dependent adult is endangered,
and shall take any actions considered necessary to protect the elder or dependent adult and correct
the situation and ensure the individual's safety.


(j) It is the further intent of the Legislature in adding Article 8.5 (commencing with Section 15657)
to this chapter to enable interested persons to engage attorneys to take up the cause of abused
elderly persons and dependent adults.


Credits
(Added by Stats.1982, c. 1184, p. 4223, § 3. Amended by Stats.1985, c. 1120, § 4; Stats.1985,
c. 1164, § 1, eff. Sept. 28, 1985; Stats.1986, c. 769, § 3, eff. Sept. 15, 1986; Stats.1991, c. 774
(S.B.679), § 2; Stats.1994, c. 594 (S.B.1681), § 1.)
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Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Welfare and Institutions Code (Refs & Annos)


Division 9. Public Social Services (Refs & Annos)
Part 3. Aid and Medical Assistance (Refs & Annos)


Chapter 11. Elder Abuse and Dependent Adult Civil Protection Act (Refs &
Annos)


Article 2. Definitions (Refs & Annos)


West's Ann.Cal.Welf. & Inst.Code § 15610.57


§ 15610.57. Neglect


Effective: July 16, 2021
Currentness


(a) “Neglect” means either of the following:


(1) The negligent failure of any person having the care or custody of an elder or a dependent adult
to exercise that degree of care that a reasonable person in a like position would exercise.


(2) The negligent failure of an elder or dependent adult to exercise that degree of self care that a
reasonable person in a like position would exercise.


(b) Neglect includes, but is not limited to, all of the following:


(1) Failure to assist in personal hygiene, or in the provision of food, clothing, or shelter.


(2) Failure to provide medical care for physical and mental health needs. A person shall not be
deemed neglected or abused for the sole reason that the person voluntarily relies on treatment by
spiritual means through prayer alone in lieu of medical treatment.


(3) Failure to protect from health and safety hazards.



http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?navigationPath=%26listSource=%26listPageSource=%26list=%26rank=0%26transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N267F8AED6C8146C09C9E5C298C60FED3&navigationPath=%26listSource=%26listPageSource=%26list=%26rank=0%26transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CASTERR)&originatingDoc=N9240D4D0F05911EBA5ACCBDBEE904BBC&refType=CM&sourceCite=West%27s+Ann.Cal.Welf.+%26+Inst.Code+%c2%a7+15610.57&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000228&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NCECCE5DDE0574285BC50786A254B09E9&navigationPath=%26listSource=%26listPageSource=%26list=%26rank=0%26transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAWID9R)&originatingDoc=N9240D4D0F05911EBA5ACCBDBEE904BBC&refType=CM&sourceCite=West%27s+Ann.Cal.Welf.+%26+Inst.Code+%c2%a7+15610.57&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000228&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NF1403059B65F474CAA1EA98286C2446C&navigationPath=%26listSource=%26listPageSource=%26list=%26rank=0%26transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAWID9PT3R)&originatingDoc=N9240D4D0F05911EBA5ACCBDBEE904BBC&refType=CM&sourceCite=West%27s+Ann.Cal.Welf.+%26+Inst.Code+%c2%a7+15610.57&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000228&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N92F68EFA9F074D0C901026FBD7FBFDDA&navigationPath=%26listSource=%26listPageSource=%26list=%26rank=0%26transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAWID9PT3C11R)&originatingDoc=N9240D4D0F05911EBA5ACCBDBEE904BBC&refType=CM&sourceCite=West%27s+Ann.Cal.Welf.+%26+Inst.Code+%c2%a7+15610.57&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000228&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAWID9PT3C11R)&originatingDoc=N9240D4D0F05911EBA5ACCBDBEE904BBC&refType=CM&sourceCite=West%27s+Ann.Cal.Welf.+%26+Inst.Code+%c2%a7+15610.57&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000228&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NA73733062F3745CEB219D58410D3CEFB&navigationPath=%26listSource=%26listPageSource=%26list=%26rank=0%26transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAWID9PT3C11ART2R)&originatingDoc=N9240D4D0F05911EBA5ACCBDBEE904BBC&refType=CM&sourceCite=West%27s+Ann.Cal.Welf.+%26+Inst.Code+%c2%a7+15610.57&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000228&contextData=(sc.Default)





§ 15610.57. Neglect, CA WEL & INST § 15610.57


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


(4) Failure to prevent malnutrition or dehydration.


(5) Substantial inability or failure of an elder or dependent adult to manage their own finances.


(6) Failure of an elder or dependent adult to satisfy any of the needs specified in paragraphs (1) to
(5), inclusive, for themselves as a result of poor cognitive functioning, mental limitation, substance
abuse, or chronic poor health.


(c) Neglect includes being homeless if the elder or dependent adult is also unable to meet any of
the needs specified in paragraphs (1) to (5), inclusive, of subdivision (b).


Credits
(Added by Stats.1994, c. 594 (S.B.1681), § 3. Amended by Stats.1998, c. 946 (S.B.2199), § 7;
Stats.2002, c. 54 (A.B.255), § 8; Stats.2021, c. 85 (A.B.135), § 65, eff. July 16, 2021.)


West's Ann. Cal. Welf. & Inst. Code § 15610.57, CA WEL & INST § 15610.57
Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Welfare and Institutions Code (Refs & Annos)


Division 9. Public Social Services (Refs & Annos)
Part 3. Aid and Medical Assistance (Refs & Annos)


Chapter 11. Elder Abuse and Dependent Adult Civil Protection Act (Refs &
Annos)


Article 8.5. Civil Actions for Abuse of Elderly or Dependent Adults (Refs &
Annos)


West's Ann.Cal.Welf. & Inst.Code § 15657


§ 15657. Defendant liable for physical abuse, neglect, or abandonment;
attorney’s fees and costs; limits on damages; punitive damages


Effective: January 1, 2020
Currentness


Where it is proven by clear and convincing evidence that a defendant is liable for physical abuse as
defined in Section 15610.63, neglect as defined in Section 15610.57, or abandonment as defined
in Section 15610.05, and that the defendant has been guilty of recklessness, oppression, fraud, or
malice in the commission of this abuse, the following shall apply, in addition to all other remedies
otherwise provided by law:


(a) The court shall award to the plaintiff reasonable attorney's fees and costs. The term “costs”
includes, but is not limited to, reasonable fees for the services of a conservator, if any, devoted to
the litigation of a claim brought under this article.


(b) The limitations imposed by Section 377.34 of the Code of Civil Procedure on the damages
recoverable shall not apply. However, the damages recovered shall not exceed the damages
permitted to be recovered pursuant to subdivision (b) of Section 3333.2 of the Civil Code.


(c) The standards set forth in subdivision (b) of Section 3294 of the Civil Code regarding the
imposition of punitive damages on an employer based upon the acts of an employee shall be
satisfied before any damages or attorney's fees permitted under this section may be imposed against
an employer.
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Credits
(Added by Stats.1991, c. 774 (S.B.679), § 3. Amended by Stats.1997, c. 724 (A.B.1172), § 38;
Stats.2002, c. 664 (A.B.3034), § 237.5; Stats.2004, c. 183 (A.B.3082), § 390; Stats.2004, c. 886
(A.B.2611), § 3; Stats.2019, c. 21 (S.B.314), § 1, eff. Jan. 1, 2020.)


West's Ann. Cal. Welf. & Inst. Code § 15657, CA WEL & INST § 15657
Current with urgency legislation through Ch. 16 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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134 Cal.App.2d 84, 285 P.2d 294


JOSEPH CALDWELL, Respondent,
v.


EUGENE FARLEY et al., Defendants; HOD CARRIERS AND
LABORERS LOCAL 802 (an Unincorporated Association), Appellant.


Civ. No. 20704.
District Court of Appeal, Second District, Division 2, California.


June 24, 1955.


HEADNOTES


(1)
Master and Servant § 207(4)--Liability to Third Persons--Scope of Employment.
An employer is liable for malicious tort of his employee done in scope of his employment.


See Cal.Jur., Master and Servant, § 62; Am.Jur., Master and Servant, § 560 et seq.


(2)
Master and Servant § 207--Liability to Third Persons--Scope of Employment.
Employer's responsibility extends beyond his actual control over conduct of his employee, and
he is liable for wrongful acts of his agent where such acts are part of business which agent was
employed to do.


(3)
Master and Servant § 207--Liability to Third Persons--Scope of Employment.
Where employer's enterprise requires association of employees with third persons, attended by
risk that someone might be injured, risk of such association and conditions is risk of employment.


(4a, 4b)
Master and Servant § 214--Liability to Third Persons--Evidence.
Evidence sustains finding that assault committed by steward of hod carriers' union on plaintiff,
member of plasterer's union, was within scope and course of employment, though assault occurred
before day's work had started, where it was steward's duty, on receiving report from member of
his union as to plaintiff's *85  agitating its members, to reprove or quiet such agitator, where half
hour before work commenced in morning was wholesome time to proceed with such duty, where
steward's first words to plaintiff were that his union had acted unfavorably to report that plaintiff
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was agitating its members and his last words were a threat followed by striking plaintiff with club,
and where, notwithstanding lapse of moment from termination of reprimand until assault, it was
fair inference, from words used and threat made by steward, that clubbing administered by him
was to terrorize all workmen of other unions and dissuade them from criticizing internal workings
of his union.


(5)
Master and Servant § 207(5)--Liability to Third Persons--Assault and Battery.
Labor union is liable for assault committed by its steward if injury resulted from dispute arising
out of steward's pursuit of his duty to quiet agitators.


(6)
Master and Servant § 207(5)--Liability to Third Persons--Assault and Battery.
It is not indispensable to employer's liability for assault committed by employee that assault should
have been made for purpose of performing work employee was employed to do. (Civ. Code, §
2338.)


(7)
Master and Servant § 219--Liability to Third Persons--Appeal--Review of Evidence.
Testimony of steward of labor union that he was not acting within scope of his agency is not
conclusive on reviewing court where his testimony is legal conclusion and, if it had been pure
statement of fact, trial court was free to reject it and to be guided by testimony of other witnesses
and inferences from all evidence.


(8)
Witnesses § 281--Determination of Credibility.
It is exclusive function of trial court to judge credibility of witnesses and weight of their testimony.


(9)
Appeal and Error § 1292--Questions of Law and Fact--Findings on Evidence Subject to Different
Inferences.
Though contrary inferences could reasonably have been drawn by trial court, appellate court cannot
make contrary findings where trial court is supported by substantial proof.


(10)
Master and Servant § 215--Liability to Third Persons--Questions of Law and Fact.
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Momentary intermission between reprimand of alleged agitator by steward of labor union and
assault of such agitator by steward does not necessarily destroy connection of two events, it being
exclusive function of court, in making findings, to determine whether lapse separated reprimand
from assault.


(11)
Master and Servant § 210--Liability to Third Persons--Defenses.
Where series of events begins with discussion between steward of labor union and alleged agitator
and concludes with act of violence by steward on agitator 15 minutes later, mere passing of time
*86  does not defeat agitator's right of recovery from the union for injuries sustained as result of
such violence.


(12)
Master and Servant § 208--Liability to Third Persons--Ratification by Employer.
Act of steward of labor union in assaulting plaintiff, member of another union, for alleged agitation
of members of steward's union was ratified by steward's union where, two days after assault,
union's financial secretary, who had authority to remove steward from office but did not, told
plaintiff “you guys ... have given us a lot of trouble. ... We are here and we are going to stop you ...
a lot more of you guys are going to get your heads busted in,” thereby approving steward's act;
where officials of union knew that steward, pursuant to his duties, had tried to minimize dissension
between members of his union and members of plaintiff's union; and where, from such knowledge
and steward's continued employment in such capacity, it was fairly inferable that union ratified
steward's act in assaulting plaintiff.


SUMMARY


APPEAL from a judgment of the Superior Court of Los Angeles County and from an order denying
a new trial. Frank G. Swain, Judge. Judgment affirmed; appeal from order dismissed.


Action against labor union and its steward for damages for assault committed by steward. Judgment
for plaintiff affirmed.


COUNSEL
Alexander H. Schullman, Boris Raynes and Abe Mutchnik for Appellant.
Plotkin & Cossman for Respondent.


MOORE, P. J.
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The sole question for decision is whether there is sufficient substantial proof to support the finding
that the tortious act of a labor union's agent was committed within the scope of his employment.
Respondent sued appellant and its job steward Farley for damages on account of Farley's striking
respondent with a club on the head without justifiable cause. Judgment was entered on the court's
findings. The union appeals.


On May 14, 1952, one Eugene Farley was the steward of appellant, an unincorporated association.
Respondent was, at the same time and place, a member of the plasterer's union and was present
for the purpose of plying his trade on the same structure on which the members of appellant were
at work. At lunch time of the day preceding, respondent expressed *87  his opinion upon the
inadvisability of a strike by appellant. The substance of such expressions was communicated by
McDaniel of appellant union to defendant Farley about 7:15 a. m. of May 14. On receipt of such
intelligence. Farley located respondent and engaged him in a discussion concerning the reaction
of respondent's reported remarks upon the members of appellant. Bitter words were exchanged.
Farley said he wished respondent would be quiet and peaceful; “you are causing friction and
agitating and needling union members and they have reported it to me ... You keep your damned
mouth shut or you will get your head busted in.” As respondent turned and started to walk away,
Farley struck his head with a 1“ X 4” board, causing serious bodily injuries.


Appellant contends that (1) Farley, as steward, was restricted to such duties as were prescribed in
“Wage Scales and Working Rules of the Southern California District Council of Laborers”; (2) the
assault upon respondent occurred “before work began”; (3) the discussion preceding the battery
in no way concerned labor disputes or grievances, but concerned respondent's personal dislike for
hod-carriers; (4) the discussion terminated amicably; (5) Farley was angered by remarks directed
against him by respondent, and reacted impulsively in committing the battery; (6) appellant at no
time authorized Farley to conduct any of his expressly defined duties by the exercise of force and
violence; (7) no evidence warranted a conclusion of liability under the rule of respondeat superior.
Such contentions may be briefly summarized with one sentence: Farley's assault was outside the
scope of his authority.


That the battery upon respondent was within the scope of the steward's agency will readily appear.
Scope is defined as range or extent of view; intent, or sweep. (Webster's International Dictionary.)
(1) An employer is liable for the ployment. ( 2) His responsibility extends beyond his actual
malicious tort of his employee done in the scope of his em-control over the conduct of his
employee. He is liable for the wrongful acts of his agent where such acts are a part of the business
which the agent was employed to do. (Carr v. Wm. C. Crowell Co., 28 Cal.2d 652, 654 [171 P.2d
5].) In that case the employee of the company threw a hammer at another workman and injured
him. Defendant's enterprise required the association of employees with third parties, attended by
the risk that someone might be injured. ( 3) “The risk of *88  such association and conditions were
risks of the employment.” In Stansell v. Safeway Stores, Inc., 44 Cal.App.2d 822, 824 [113 P.2d
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264], the manager of the grocery was acting within the scope of his employment when he struck
a customer after they had quarreled over an order and exchanged vile epithets.


Where the driver of an oil company's truck disputed with a motorist after the latter's car had been
run off the highway by the truck and concluded his argument by striking the motorist with a “large
instrument,” the trial court properly instructed the jury that the assault by the truck driver was the
conduct of the oil company. The court held that “the fact that the questioned act was unauthorized
or, if wrongful, that it was not committed in order to further the interests of the principal, will
not show such a departure from the service of the principal as will absolve the latter if the act
was committed while the agent was still occupying himself with the principal's business within
the scope of his employment. ... Sanders' entire association with plaintiff arose out of his use of
the public highway on his employer's business.” (Fields v. Sanders, 29 Cal.2d 834, 839, 840 [180
P.2d 684, 172 A.L.R. 525].)


(4a) The finding herein was that the battery was not only committed within the scope of the
employment, but also, that the moment of its occurrence was within its course even though the
time for beginning the day's work had not arrived. The hearing of disputes and grievances was
opportune whenever the union's members were assembled at the situs of construction and the
steward was present. It is unreasonable to conceive that a steward whose duties required him to
report grievances should remain silent and refuse to inquire in order to ascertain the origin or
quality of grievances or disputes until the men have commenced the daily task for which they are
employed. If Farley was the person to whom complaints should be made, Mr. McDaniel was in
order in narrating grievances at 7 a. m. instead of waiting until 8 o'clock. Also, if it was Farley's duty
to quiet agitators, 7:30 a. m. was a wholesome hour to proceed with such duty. Farley's discussion
with McDaniel and his reproval of respondent were both concerned with appellant's business. The
propriety of his admonition to respondent was as correct as if he had waited until the noon hour or
the close of the day. Farley's first words to respondent were that the union had reacted unfavorably
to the report of respondent's agitating its members. *89  His last words were his threat which was
followed by “busting” respondent's head.


If Farley's words and act were not within the scope of his employment, it is not conceivable in
what scope they were. The men were holding neither a formal party nor a picnic. The workers were
congregating to enter upon their duties. Farley's words concerned only the affairs of his union and
the grievances of its members toward respondent. While the evidence was such that an inference
might have been drawn that the blow was dealt at a time after the reprimand to respondent and was
the result of respondent's work, yet the court found that “Farley, with the desire to hurt and injure
the plaintiff, did assault and strike the plaintiff on and about the head and shoulder with a board ...
it is not true that the aforesaid acts of Eugene Farley were committed in his own defense ... at the
time said blow was struck, defendant Eugene Farley was the agent of ... Local 802 and was acting
within the scope of said agency.”
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The contention is made that the battery was motivated by personal anger and did not advance
the interests of the union and was therefore outside the scope of his employment and fixed no
liability on appellant. (5) Liability followed if the injury resulted from a dispute arising out of
Farley's pursuit of his duty. ( 6) It is not indispensable to a liability that the assault should have
been made for the purpose of performing the work the employee was employed to do. (Civ. Code,
§ 2338; Hiroshima v. Pacific Gas & Elec. Co., 18 Cal.App.2d 24, 28 [63 P.2d 340].) ( 4b) From
the words used and threat made by Farley in his reprimand of respondent, it was a fair deduction
that the clubbing administered by the steward was to terrorize all workers of other unions and to
dissuade them from criticizing the internal workings of his union. Such inference was reasonable
notwithstanding the lapse of a moment from the termination of the reprimand until the assault.


(7) Contention is made that Farley's testimony to the effect that he was not acting within the scope
of his agency should be conclusive on a reviewing court. Such contention has no basis in law. His
testimony was a legal conclusion. But if it had been a pure statement of fact, the court was free
to reject it and to be guided by the testimony of other witnesses and the inferences from all the
evidence. ( 8) It is the exclusive function of the trial court to adjudge the credibility of witnesses
and the weight of their testimony. (Travis *90  Glass Co. v. Ibbetson, 186 Cal. 724, 727 [200 P.
595].) ( 9) Even though contrary inferences could reasonably have been drawn, the appellate court
cannot make contrary findings where the trial court is supported by substantial proof. (Fischer v.
Keen, 43 Cal.App.2d 244, 250 [110 P.2d 693].) Sufficient evidence was admitted to justify the
findings above quoted.


(10) The contention that the intermission between the reprimand and the assault destroyed the
connection of the two events is not meritorious. In making findings, the court was familiar with
all the circumstances. Its exclusive function was to determine whether the lapse separated the
reprimand from the clubbing. ( 11) Where a series of events began with a discussion and concluded
with an act of violence 15 minutes later, the passing of time did not defeat plaintiff's right of
recovery. (Carr v. Wm. C. Crowell Co., 28 Cal.2d 652, 653 [171 P.2d 5].) The finding that the
battery was a part of Farley's interview with respondent was warranted by the evidence.


(12) But respondent is not without other support for his judgment. The act of Farley was ratified by
appellant. Two days after the assault, respondent was invited to union headquarters where he was
interviewed by appellant's financial secretary McClain. The contents of that conversation establish
the union's ratification of Farley's acts. McClain said, “Well, you guys from No. 2 have given us
a lot of trouble. I don't mean you; I mean your union. You guys are trying to shove those boys
any way you want to. We are here and we are going to stop you ... a lot more of you guys are
going to get your heads busted in.” McClain testified that he knew Farley was the steward of
appellant at the time and place in question; also that he had authority to remove Farley from that
office. Despite such authority, Farley was not removed. McClain effectually approved and ratified
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the acts of his steward by his language. The officials of the union knew that Farley, pursuant
to his duties as prescribed in the “Working Rules” had tried by his interview with respondent
to minimize the dissension between the hod carriers and the plasterers. From such knowledge,
and his continued employment as steward, it is fairly inferable that the union ratified his acts in
dealing out punishment to respondent. Since it was Farley's duty to report all disputes to his local
representative and since he had first to ascertain or inquire into them, his total *91  behavior must
have been approved by the union. At least the evidence warranted such finding.


If Farley was hired to represent the union to settle minor disputes as the trial judge observed, then
“what he did in the scope of that authority, he did not merely as an individual, but as a representative
of the union.”


The numerous authorities cited by appellant to the effect that its agent's tortious act was done
without the scope of his authority (Godchaux v. Texas & Pac. R. Co., 144 La. 1041 [81 So. 706];
McDermott v. American Brewing Co., 150 La. 125 [90 So. 536]; Chase v. Knabel, 46 Wash. 484
[90 P. 642, 12 L.R.A.N.S. 155]; Home Tel. & Elec. Co. v. Branton, (Tex.Civ.App.) 75 S.W.2d 627;
Copelin v. Berlin Dye Works & Laundry Co., 168 Cal. 715 [144 P. 961, L.R.A. 1915C 712]; Figone
v. Guisti, 43 Cal.App. 606 [185 P. 694], etc.) are not pertinent for two reasons. (1) The court found
on substantial evidence that Farley's act was committed within the scope of his authority. (2) The
cited decisions involved factual situations not akin to that at bar.


The judgment is affirmed. The purported appeal from the order denying a new trial is dismissed.


McComb, J., and Fox, J., concurred.
A petition for a rehearing was denied July 11, 1955, and appellant's petition for a hearing by the
Supreme Court was denied August 17, 1955.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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198 Cal.App.4th 396
Court of Appeal, Fourth District, Division 1, California.


Elaine CARTER, Individually and as Personal
Representative, etc., et al., Plaintiffs and Appellants,


v.
PRIME HEALTHCARE PARADISE VALLEY LLC, Defendant and Respondent.


No. D057852.
|


Aug. 12, 2011.
|


As Modified Aug. 24, 2011.
|


Rehearing Denied Sept. 8, 2011.
|


Review Denied Oct. 26, 2011.


Synopsis
Background: Deceased patient's children, individually and as personal representative of patient,
brought action against hospital and skilled nursing facility for elder abuse, willful misconduct,
and wrongful death. The Superior Court, San Diego County, No. 37–2009–00100918–CU–PO–
CTL, Joan M. Lewis, J., sustained hospital's demurrer without leave to amend. Patient's children
appealed.


Holdings: The Court of Appeal, Irion, J., held that:


[1] hospital's alleged acts were not sufficiently egregious to constitute neglect under Elder Abuse
Act;


[2] hospital staff's purported failure to carry out physician's orders regarding treatment of pressure
ulcers and infusion of antibiotics did not constitute neglect under Elder Abuse Act; and


[3] purported “willful misconduct” cause of action was subject to professional negligence statute
of limitations.


Affirmed.
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West Headnotes (23)


[1] Appeal and Error Time for filing
Court of Appeal would exercise its discretion to treat plaintiffs' notice of appeal as
having been filed immediately after entry of judgment, where the trial court announced
its intention to sustain the demurrer without leave to amend at a hearing, and plaintiffs
filed a notice of appeal after the court heard the defendant's demurrer but before it entered
judgment. Cal.Rules of Court, Rule 8.104(d)(2).


4 Cases that cite this headnote


[2] Protection of Endangered Persons Deprivation, neglect, or abandonment
“Neglect” as a form of abuse under the Elder Abuse Act refers to the failure of those
responsible for attending to the basic needs and comforts of elderly or dependent adults,
regardless of their professional standing, to carry out their custodial obligations. West's
Ann.Cal.Welf. & Inst.Code § 15610.57(b).


15 Cases that cite this headnote


[3] Protection of Endangered Persons Deprivation, neglect, or abandonment
When the medical care of an elder is at issue, the Elder Abuse Act's definition of “neglect”
speaks not of the undertaking of medical services, but of the failure to provide medical
care. West's Ann.Cal.Welf. & Inst.Code § 15610.57(b).


22 Cases that cite this headnote


[4] Health Measure and elements
“Oppression,” “fraud,” and “malice,” as would support enhanced remedies under the
Elder Abuse Act from a health care provider, involve intentional, willful, or conscious
wrongdoing of a despicable or injurious nature. West's Ann.Cal.Welf. & Inst.Code §§
15657, 15657.2.


7 Cases that cite this headnote


[5] Health Measure and elements
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“Recklessness,” as would support enhanced remedies under the Elder Abuse Act from a
health care provider, involves deliberate disregard of the high degree of probability that
an injury will occur, and rises to the level of a conscious choice of a course of action
with knowledge of the serious danger to others involved in it. West's Ann.Cal.Welf. &
Inst.Code §§ 15657, 15657.2.


13 Cases that cite this headnote


[6] Health Measure and elements
Enhanced remedies under the Elder Abuse Act from a health care provider are available
only for acts of egregious abuse against elder and dependent adults; in short, a plaintiff
must allege conduct essentially equivalent to conduct that would support recovery of
punitive damages. West's Ann.Cal.Welf. & Inst.Code §§ 15657, 15657.2.


12 Cases that cite this headnote


[7] Protection of Endangered Persons Damages, sentence, or other remedy
To trigger the enhanced remedies for neglect under the Elder Abuse Act, the plaintiff must
allege, and ultimately prove by clear and convincing evidence, facts establishing that the
defendant: (1) had responsibility for meeting the basic needs of the elder or dependent
adult, such as nutrition, hydration, hygiene or medical care; (2) knew of conditions that
made the elder or dependent adult unable to provide for his or her own basic need; and (3)
denied or withheld goods or services necessary to meet the elder or dependent adult's basic
needs, either with knowledge that injury was substantially certain to befall the elder or
dependent adult or with conscious disregard of the high probability of such injury. West's
Ann.Cal.Welf. & Inst.Code §§ 15610.07(a, b), 15610.57(b), 15657.


27 Cases that cite this headnote


[8] Protection of Endangered Persons Proceedings and prosecution in general
Protection of Endangered Persons Damages, sentence, or other remedy
For a plaintiff to trigger the enhanced remedies for neglect under the Elder Abuse Act, the
facts constituting the neglect and establishing the causal link between the neglect and the
injury must be pleaded with particularity, in accordance with the pleading rules governing
statutory claims. West's Ann.Cal.Welf. & Inst.Code §§ 15610.07(a, b), 15657.


8 Cases that cite this headnote



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657.2&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&headnoteId=202585590200520200909140250&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/198H/View.html?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/198Hk830/View.html?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657.2&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&headnoteId=202585590200620200909140250&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/315P/View.html?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/315Pk12/View.html?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.07&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.07&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.57&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&headnoteId=202585590200720200909140250&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/315P/View.html?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/315Pk10/View.html?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/315P/View.html?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/315Pk12/View.html?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.07&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&headnoteId=202585590200820200909140250&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)





Carter v. Prime Healthcare Paradise Valley LLC, 198 Cal.App.4th 396 (2011)
129 Cal.Rptr.3d 895, 11 Cal. Daily Op. Serv. 10,395, 2011 Daily Journal D.A.R. 12,295


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


[9] Health Hospitals in General
Hospital's alleged acts during hospitalizations of patient before, during, and after his
treatment at skilled nursing facility were not sufficiently egregious to constitute “neglect,”
or any other form of abuse, under Elder Abuse Act, absent specific factual allegations
indicating at least recklessness, or that patient relied upon or was harmed by any fraud;
during the first hospitalization patient allegedly had no pressure ulcers, during the second
hospitalization hospital allegedly observed pneumonia, sepsis, and a pressure ulcer and
“fraudulently and falsely” documented additional pressure ulcers on his heels as “there
one day and then disappearing the next,” and during the third hospitalization hospital
allegedly improperly monitored patient, failed to administer antibiotics needed to treat
patient's pneumonia, and did not have the proper size endotracheal tube in a crash cart
despite “false records” to the contrary, resulting in patient's death. West's Ann.Cal.Welf.
& Inst.Code §§ 15610.07(a, b), 15610.57(b), 15657, 15657.2.


See Annot., Validity, Construction, and Application of State Civil and Criminal Elder
Abuse Laws (2003) 113 A.L.R.5th 431; 6 Witkin, Summary of Cal. Law (10th ed. 2005)
Torts, §§ 1686, 1687; Ross, Cal. Practice Guide: Probate (The Rutter Group 2011) ¶
15:284.10j (CAPROBTE Ch. 15-B); Cal. Jur. 3d, Wrongful Death, § 105.


[10] Protection of Endangered Persons Damages, sentence, or other remedy
Although neglect that is fraudulent may be sufficient to trigger the enhanced remedies
available under the Elder Abuse Act, without detrimental reliance, there is no fraud. West's
Ann.Cal.Welf. & Inst.Code § 15657.


4 Cases that cite this headnote


[11] Health Hospitals in General
Any injury to deceased patient's children from hospital's alleged “cover-up” and falsified
medical records was not relevant to their survivor action for elder abuse under the Elder
Abuse Act. West's Ann.Cal.Welf. & Inst.Code § 15657.


24 Cases that cite this headnote


[12] Protection of Endangered Persons Persons and relationships affected
Under Elder Abuse Act, allegations of misconduct directed against one defendant do
not state a cause of action against another defendant against whom the allegations of
misconduct are not directed. West's Ann.Cal.Welf. & Inst.Code § 15610.07.
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[13] Pleading Matters of Fact or Conclusions
Pleading Certainty, definiteness, and particularity
Facts, not conclusions, must be pleaded, and where statutory remedies are invoked, the
facts must be pleaded with particularity.


4 Cases that cite this headnote


[14] Health Hospitals in General
Hospital staff's purported failure to carry out orders from a physician regarding treatment
of patient's pressure ulcers and infusion of antibiotics did not constitute “neglect” within
the meaning of the Elder Abuse Act. West's Ann.Cal.Welf. & Inst.Code §§ 15610.07(a,
b), 15610.57(b), 15657.2.


[15] Health Hospitals in General
Because medical treatment generally cannot be provided without a physician's order, the
mere fact that a physician ordered certain treatment does not establish that hospital staff's
failure to provide the treatment was anything more than professional negligence, and thus
does not establish that it was neglect under the Elder Abuse Act. West's Ann.Cal.Welf. &
Inst.Code § 15657.2; West's Ann.Cal.Bus. & Prof.Code § 2052(a).


[16] Health Hospitals in General
Hospital's alleged falsification of patient's death certificate did not injure patient and thus
was not elder abuse, where patient was already dead. West's Ann.Cal.Welf. & Inst.Code
§ 15610.07(a).


[17] Limitation of Actions Matters appearing on face of pleadings
A defendant may demur to a complaint on the basis of the statute of limitations when it is
clear from the face of the complaint that the action is time-barred. West's Ann.Cal.C.C.P.
§ 430.30(a).


3 Cases that cite this headnote
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[18] Limitation of Actions Limitation as affected by nature or form of remedy in general
To determine the statute of limitations which applies to a cause of action it is necessary to
identify the nature of the cause of action, i.e., the “gravamen” of the cause of action.


16 Cases that cite this headnote


[19] Limitation of Actions Limitation as affected by nature or form of remedy in general
The nature of the cause of action and the primary right involved, not the form or label of
the cause of action or the relief demanded, determine which statute of limitations applies.


16 Cases that cite this headnote


[20] Health Limitations;  time requirements
Deceased patient's children's “willful misconduct” cause of action against hospital was
really one for personal injuries to patient based on hospital's alleged professional
negligence, and thus was subject to the professional negligence statute of limitations,
even though children made conclusory allegations that hospital acted with deliberate
indifference to patient's well-being, where children essentially alleged that patient suffered
personal injury and emotional distress as a result of hospital's failures to treat and document
his pressure ulcers properly, to administer antibiotics needed to treat his pneumonia, and
to stock and document a crash cart properly. West's Ann.Cal.C.C.P. § 340.5.


2 Cases that cite this headnote


[21] Negligence Willful or wanton conduct
“Willful misconduct” involves more than a failure to use ordinary care; it involves a more
positive intent actually to harm another or to do an act with a positive, active, and absolute
disregard of its consequences.


2 Cases that cite this headnote


[22] Limitation of Actions Professional Negligence or Malpractice
The professional negligence statute of limitations begins to run when the plaintiff actually
knows or suspects, or reasonably should know or suspect, the injury was caused by
wrongdoing. West's Ann.Cal.C.C.P. § 340.5.


2 Cases that cite this headnote
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[23] Death Computation of period of limitation
Professional negligence statute of limitations on patient's children's survivor claim against
hospital began to run under the discovery rule on the day patient died, where patient's
daughter suspected that patient's medications were not being administered, so immediately
after patient's death she requested testing of patient's body to prove medications were
actually administered. West's Ann.Cal.C.C.P. § 340.5.


Attorneys and Law Firms


**898  Law Office of Jorge I. Hernandez and Jorge I. Hernandez, Indio, for Plaintiffs and
Appellants.


Carroll, Kelly, Trotter, Franzen & McKenna, Michael J. Trotter, Brenda Ligorsky and David P.
Pruett, Long Beach, for Defendant and Respondent.


Opinion


**899  IRION, J.


*400  Plaintiffs Elaine Carter, 1  Newgene Grant and Roosevelt Grant, Jr., appeal a judgment
entered after the trial court sustained a demurrer without leave to amend. Plaintiffs sued defendant
Prime Healthcare Paradise Valley *401  LLC, doing business as Paradise Valley Hospital (the
Hospital) and Paradise Valley Health Care Center, Inc. (the Center) 2  for the death of their father,
Roosevelt Grant (Grant), on theories of elder abuse, willful misconduct and wrongful death. On
the Hospital's demurrer, the trial court ruled that plaintiffs had not alleged conduct that qualified
as elder abuse (as distinguished from negligence) and that the willful misconduct and wrongful
death claims were untimely. We affirm.


1 Carter sues in her individual capacity and as the personal representative of her deceased
father.


2 The Center is not a party to this appeal.


I
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STATEMENT OF THE CASE


A. Background Facts
Because this case comes to us after entry of a judgment based on the sustaining of a demurrer,
we accept as true the material allegations of plaintiffs' pleadings. (Shoemaker v. Myers (1990) 52
Cal.3d 1, 7, 276 Cal.Rptr. 303, 801 P.2d 1054.) According to plaintiffs' first amended complaint,
the following events led to the death of Roosevelt Grant:


Approximately two months after undergoing hip surgery, Grant was admitted to the Hospital for
chest pain on April 21, 2008. Grant was 87 years old and had no pressure ulcers at that time.


Two days later, Grant was transferred to the Center, a skilled nursing facility, for short-term
rehabilitation therapy. He was generally in good health at the time. The Center advised plaintiffs
that Grant would likely remain there for approximately 100 days.


While at the Center, Grant was “continually neglected.” For example, when Grant was bathed in
bed, “he was routinely not dried[;] instead he was placed in front of an open window with a fan
blowing on him to ‘air-dry’ ... even during cold days.” This practice of leaving Grant wet and
cold for extended periods of time continued despite protests by Grant's daughter and ultimately
caused Grant to develop pneumonia. Additionally, when Grant was showered in a wheel chair,
he was often left in unfamiliar surroundings, alone, wet and helpless. The Center also did not
provide Grant sufficient nutrition or hydration. Due to this neglect, Grant weakened and developed
pneumonia, pressure ulcers on his lower back and buttocks and sepsis.


On May 6, 2008, Grant was admitted to the Hospital for eight days for treatment of the pneumonia,
sepsis and pressure ulcers. While at the Hospital, *402  he developed additional pressure ulcers on
his heels. The records regarding these pressure ulcers “were fraudulently and falsely maintained.”


After discharge from the Hospital, Grant returned to the Center for approximately three months.
At the Center, Grant continued to be mistreated; for example, he was isolated, not repositioned
and improperly bathed.


On August 18, 2008, Grant was admitted to the Hospital for a third and final time. The Hospital did
not give Grant life-saving medications, including antibiotics, despite **900  records stating the
contrary. 3  The Hospital also failed properly to stock a “crash cart” for use in emergency situations,
again despite records stating the contrary. As a result of the Hospital's “abuse, neglect and fraud,”
Grant died when those treating him could not locate a common size endotracheal tube and intubate
him in time to save his life.
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3 Grant's daughter suspected her father was not receiving proper medications and immediately
after his death requested that his blood be tested to determine whether it contained the
prescribed medications. According to plaintiffs, the Hospital “tested for other drugs, not
the prescription drugs in question. This was plainly done as a cover-up to hide the most
basic [breach] of [the Hospital's] duty to administer [Grant's] required medication to fight
his pneumonia.”


B. Trial Court Proceedings
Plaintiffs initiated this action against the Hospital and the Center on October 27, 2009. In their
first amended complaint, plaintiffs alleged three separately labeled causes of action against the
Hospital: (1) violations of the Elder Abuse and Dependent Adult Civil Protection Act (Welf.
& Inst.Code, § 15600 et seq.) (the Elder Abuse Act or the Act); (2) willful misconduct; and
(3) wrongful death. 4  The gist of these claims was that the Hospital caused Grant's death by
“recklessly,” “willfully,” and “with deliberate indifference and conscious disregard for the health,
safety and well-being of [Grant],” failing to treat his pressure ulcers, administer his prescribed
medications and properly stock a crash cart. Plaintiffs sought compensatory and punitive damages
as well as costs, including attorney fees.


4 Plaintiffs alleged these same causes of action as well as two others against the Center.
Because the Center is not a party to this appeal, we do not determine the sufficiency of any
claims as they pertain to the Center.


[1]  The Hospital demurred to the first amended complaint on the grounds that the elder abuse
claim did not state facts sufficient to constitute a cause of action and the willful misconduct
and wrongful death claims were time-barred. Over plaintiffs' opposition, the trial court sustained
the demurrers without leave to amend. The court ruled: (1) the allegations of the elder abuse
claim did not constitute “neglect” within the meaning of the Elder Abuse Act; (2) there is no
separate cause of action for *403  willful misconduct; and (3) the willful misconduct and wrongful
death claims arose from the Hospital's provision of professional services and were barred by the
statute of limitations. The court entered a judgment in favor of the Hospital and against plaintiffs.
Plaintiffs filed a notice of appeal after the court heard the Hospital's demurrer but before it entered
judgment. 5


5 Because the trial court announced its intention to sustain the demurrer without leave to amend
at the hearing, we exercise our discretion to treat the notice of appeal as having been filed
immediately after entry of judgment. (Cal. Rules of Court, rule 8.104(d)(2).)
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II


DISCUSSION


A. Standard of Review
“On appeal from a judgment dismissing an action after sustaining a demurrer without leave to
amend, the standard of review is well settled. The reviewing court gives the complaint a reasonable
interpretation, and treats the demurrer as admitting all material facts properly pleaded. [Citations.]
The court does not, however, assume the truth of contentions, deductions or conclusions of law.
[Citation.] The judgment must be affirmed ‘if any one of the several grounds of demurrer is well
**901  taken. [Citations.]’ [Citation.] However, it is error for a trial court to sustain a demurrer
when the plaintiff has stated a cause of action under any possible legal theory. [Citation.] And it is
an abuse of discretion to sustain a demurrer without leave to amend if the plaintiff shows there is a
reasonable possibility any defect identified by the defendant can be cured by amendment.” (Aubry
v. Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 966–967, 9 Cal.Rptr.2d 92, 831 P.2d 317.)


B. The Trial Court Properly Sustained the Hospital's Demurrer to the Elder Abuse Cause of
Action Without Leave to Amend
Plaintiffs contend the trial court erred in sustaining without leave to amend the Hospital's demurrer
to the first cause of action based on “neglect” of Grant in violation of the Elder Abuse Act. 6


According to plaintiffs, they properly alleged a claim under the Act based on the Hospital's
fraudulent or *404  reckless failure to provide medical care Grant needed. We shall set forth the
legal principles governing elder abuse claims based on neglect in general and then apply those
principles to this case.


6 There is a split of authority on whether the Elder Abuse Act creates an independent cause
of action or merely provides additional remedies for some other cause of action. (Compare
Perlin v. Fountain View Management, Inc. (2008) 163 Cal.App.4th 657, 666, 77 Cal.Rptr.3d
743 (Perlin ) [“the Act creates an independent cause of action”] with Berkley v. Dowds
(2007) 152 Cal.App.4th 518, 529, 61 Cal.Rptr.3d 304 (Berkley ) [“The Act does not create
a cause of action as such, but provides for attorney fees, costs, and punitive damages under
certain conditions.”]; see also Smith v. Ben Bennett, Inc. (2005) 133 Cal.App.4th 1507, 1525,
35 Cal.Rptr.3d 612 (Smith ) [“An elder abuse claim could be a ‘cause of action’ for some
statutory purposes but not others.”].) “We need not resolve this issue as, assuming arguendo
that [the Act] creates an independent cause of action, [plaintiffs'] allegations do not state a
claim against [the Hospital] for ... abuse of an elder.” (Das v. Bank of America, N.A. (2010)
186 Cal.App.4th 727, 744, 112 Cal.Rptr.3d 439.)
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1. General Legal Principles Applicable to Elder Abuse Based on Neglect
The Elder Abuse Act makes certain enhanced remedies available to a plaintiff who proves abuse
of an elder, i.e., a “person residing in this state, 65 years of age or older.” (Welf. & Inst.Code,
§ 15610.27.) In particular, a plaintiff who proves “by clear and convincing evidence” both that
a defendant is liable for physical abuse, neglect or financial abuse (as these terms are defined
in the Act) and that the defendant is guilty of “recklessness, oppression, fraud, or malice” in
the commission of such abuse may recover attorney fees and costs. (Id., § 15657, subd. (a).)
On the same proof, a plaintiff who sues as the personal representative or successor in interest
of a deceased elder is partially relieved of the limitation on damages imposed by Code of Civil
Procedure section 377.34 and may recover damages for the decedent's predeath pain and suffering.
(Welf. & Inst.Code, § 15657, subd. (b).)


[2]  [3]  The Elder Abuse Act defines abuse as “[p]hysical abuse, neglect, financial abuse,
abandonment, isolation, abduction, or other treatment with resulting physical harm or pain or
mental suffering” (Welf. & Inst.Code, § 15610.07, subd. (a), italics added); or “[t]he deprivation
by a care custodian of goods or services that are necessary to avoid physical harm or mental
suffering” (id., § 15610.07, subd. (b)). The Act defines neglect as “[t]he negligent failure of any
person having the care or custody of an elder or a dependent adult to exercise that degree of care
that a reasonable person in a like position would exercise.” (Id., § 15610.57, subd. (a)(1).) **902
“Neglect includes, but is not limited to, all of the following: [¶] (1) Failure to assist in personal
hygiene, or in the provision of food, clothing, or shelter. [¶] (2) Failure to provide medical care for
physical and mental health needs.... [¶] (3) Failure to protect from health and safety hazards. [¶]
(4) Failure to prevent malnutrition or dehydration.” (Id., § 15610.57, subd. (b).) In short, neglect as
a form of abuse under the Elder Abuse Act refers “to the failure of those responsible for attending
to the basic needs and comforts of elderly or dependent adults, regardless of their professional
standing, to carry out their custodial obligations.” (Delaney v. Baker (1999) 20 Cal.4th 23, 34, 82
Cal.Rptr.2d 610, 971 P.2d 986 (Delaney ).) Thus, when the medical care of an elder is at issue,
“the statutory definition of ‘neglect’ speaks not of the *405  undertaking of medical services, but
of the failure to provide medical care.” (Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th
771, 783, 11 Cal.Rptr.3d 222, 86 P.3d 290 (Covenant Care ); see also id. at p. 786, 11 Cal.Rptr.3d
222, 86 P.3d 290 [“statutory elder abuse may include the egregious withholding of medical care
for physical and mental health needs”].)


[4]  [5]  [6]  To recover the enhanced remedies available under the Elder Abuse Act from a health
care provider, a plaintiff must prove more than simple or even gross negligence in the provider's
care or custody of the elder. (Welf. & Inst.Code, § 15657.2; Delaney, supra, 20 Cal.4th at p. 32,
82 Cal.Rptr.2d 610, 971 P.2d 986; Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 88, 50
Cal.Rptr.3d 266 (Sababin ).) The plaintiff must prove “by clear and convincing evidence” that
“the defendant has been guilty of recklessness, oppression, fraud, or malice in the commission of”
the neglect. (Welf. & Inst.Code, § 15657.) Oppression, fraud and malice “involve ‘intentional,’
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‘willful,’ or ‘conscious' wrongdoing of a ‘despicable’ or ‘injurious' nature.” (Delaney, at p. 31,
82 Cal.Rptr.2d 610, 971 P.2d 986.) Recklessness involves “ ‘deliberate disregard’ of the ‘high
degree of probability’ that an injury will occur” and “rises to the level of a ‘conscious choice of
a course of action ... with knowledge of the serious danger to others involved in it.’ ” (Id. at pp.
31–32, 82 Cal.Rptr.2d 610, 971 P.2d 986.) Thus, the enhanced remedies are available only for “
‘acts of egregious abuse’ against elder and dependent adults.” (Id. at p. 35, 82 Cal.Rptr.2d 610,
971 P.2d 986; see also Covenant Care, supra, 32 Cal.4th at p. 786, 11 Cal.Rptr.3d 222, 86 P.3d
290 [“statutory elder abuse may include the egregious withholding of medical care for physical
and mental health needs”].) In short, “[i]n order to obtain the Act's heightened remedies, a plaintiff
must allege conduct essentially equivalent to conduct that would support recovery of punitive
damages.” (Covenant Care, at p. 789, 11 Cal.Rptr.3d 222, 86 P.3d 290.)


Examples of cases involving conduct sufficiently egregious to warrant the award of enhanced
remedies under the Elder Abuse Act include the following:


• A skilled nursing facility: (1) failed to provide an elderly man suffering from Parkinson's
disease with sufficient food and water and necessary medication; (2) left him unattended and
unassisted for long periods of time; (3) left him in his own excrement so that ulcers exposing
muscle and bone became infected; and (4) misrepresented and failed to inform his children
of his true condition. (Covenant Care, supra, 32 Cal.4th at p. 778 [11 Cal.Rptr.3d 222, 86
P.3d 290].)


• An 88–year–old woman with a broken ankle “was frequently left lying in her own urine and
feces for extended periods **903  of time”; and she developed pressure ulcers on her ankles,
feet and buttocks that exposed bone, “despite plaintiff's persistent complaints to nursing staff,
administration, and finally, to a nursing home ombudsman.” (Delaney, supra, 20 Cal.4th at
pp. 27, 41 [82 Cal.Rptr.2d 610, 971 P.2d 986].)


*406  • A facility caring for a dependent adult with a known condition causing progressive
dementia, requiring nutrition and hydration through a gastrostomy tube, and subjecting her to
skin deterioration, ignored a medical care plan requiring the facility to check the dependent
adult's skin on a daily basis and failed to notify a physician when pressure ulcers and other
skin lesions developed. (Sababin, supra, 144 Cal.App.4th at pp. 83–87, 90 [50 Cal.Rptr.3d
266].)


• A 78–year–old man admitted to a skilled nursing facility “was abused, beaten, unlawfully
restrained, and denied medical treatment.” (Smith, supra, 133 Cal.App.4th at p. 1512 [35
Cal.Rptr.3d 612].)


• The staff of a nursing home: (1) failed to assist a 90–year–old, blind and demented woman
with eating; (2) used physical and chemical restraints to punish the elder and prevent her
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from obtaining help; and (3) physically and emotionally abused the elder by bruising her,
“withholding food and water, screaming at her, and threatening her.” (Benun v. Superior Court
(2004) 123 Cal.App.4th 113, 116–117 [20 Cal.Rptr.3d 26] (Benun ).)


• A skilled nursing facility: (1) failed to provide adequate pressure relief to a 76–year–old woman
with severe pain in her left leg and identified as at high risk for developing pressure ulcers; (2)
dropped the patient; (3) left “her in filthy and unsanitary conditions”; and (4) failed to provide
her the proper diet, monitor food intake and assist with eating. (Country Villa Claremont
Healthcare Center, Inc. v. Superior Court (2004) 120 Cal.App.4th 426, 430, 434–435 [15
Cal.Rptr.3d 315].)


• A physician “conceal[ed] the existence of a serious bedsore on a nursing home patient under
his care, oppose[d] her hospitalization where circumstances indicate[d] it [was] medically
necessary, and then abandon[ed] the patient in her dying hour of need.” (Mack v. Soung (2000)
80 Cal.App.4th 966, 973 [95 Cal.Rptr.2d 830] (Mack ).)


[7]  [8]  From the statutes and cases discussed above, we distill several factors that must be present
for conduct to constitute neglect within the meaning of the Elder Abuse Act and thereby trigger
the enhanced remedies available under the Act. The plaintiff must allege (and ultimately prove
by clear and convincing evidence) facts establishing that the defendant: (1) had responsibility for
meeting the basic needs of the elder or dependent adult, such as nutrition, hydration, hygiene or
medical care (Welf. & Inst.Code, §§ 15610.07, subd. (b), 15610.57, subd. (b); Delaney, supra, 20
Cal.4th at p. 34, 82 Cal.Rptr.2d 610, 971 P.2d 986); (2) knew of conditions that made the elder or
dependent adult unable to provide for his or her own basic needs (Sababin, supra, 144 Cal.App.4th
at pp. 85, 90, 50 Cal.Rptr.3d 266; Benun, supra, 123 Cal.App.4th at p. 116, 20 Cal.Rptr.3d 26;
Mack, supra, 80 Cal.App.4th at pp. 972–973, 95 Cal.Rptr.2d 830); and (3) denied or withheld
goods or services *407  necessary to meet the elder or dependent adult's basic needs, either with
knowledge that injury was substantially certain to befall the elder or dependent adult (if the plaintiff
alleges oppression, fraud or malice) or with conscious disregard of the high probability of such
injury **904  (if the plaintiff alleges recklessness) (Welf. & Inst.Code, §§ 15610.07, subd. (b);
15610.57, subd. (b), 15657; Covenant Care, supra, 32 Cal.4th at pp. 783, 786, 11 Cal.Rptr.3d
222, 86 P.3d 290; Delaney, at pp. 31–32, 82 Cal.Rptr.2d 610, 971 P.2d 986). The plaintiff must
also allege (and ultimately prove by clear and convincing evidence) that the neglect caused the
elder or dependent adult to suffer physical harm, pain or mental suffering. (Welf. & Inst.Code, §§
15610.07, subds. (a), (b), 15657; Perlin, supra, 163 Cal.App.4th at p. 664, 77 Cal.Rptr.3d 743;
Berkley, supra, 152 Cal.App.4th at p. 529, 61 Cal.Rptr.3d 304.) Finally, the facts constituting the
neglect and establishing the causal link between the neglect and the injury “must be pleaded with
particularity,” in accordance with the pleading rules governing statutory claims. (Covenant Care,
at p. 790, 11 Cal.Rptr.3d 222, 86 P.3d 290.)
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2. Application of General Legal Principles to This Case
[9]  Applying the foregoing legal principles to this case, we do not find in plaintiffs' pleadings
allegations that the Hospital did anything sufficiently egregious to constitute neglect (or any
other form of abuse) within the meaning of the Elder Abuse Act. In the portion of the first
amended complaint setting forth the facts upon which they base all of their causes of action,
plaintiffs mention three admissions of Grant to the Hospital. We shall analyze these general factual
allegations pertaining to each hospitalization and other facts alleged in the elder abuse cause of
action itself to determine whether the allegations are sufficient to trigger the enhanced remedies
available under the Elder Abuse Act. We shall then determine whether the trial court properly
sustained the Hospital's demurrer and denied plaintiffs leave to amend.


a. Insufficiency of the General Factual Allegations


As to the first hospitalization, plaintiffs allege Grant was admitted for chest pains following recent
hip surgery and had no pressure ulcers at that time. Nothing is alleged about the Hospital's denial
or withholding of any care or about any injury Grant suffered during this hospitalization. Thus, no
violation of the Elder Abuse Act was stated based on this hospitalization. (See Welf. & Inst.Code,
§ 15610.07, subd. (a) [elder abuse includes neglect “with resulting physical harm or pain or mental
suffering”]; Berkley, supra, 152 Cal.App.4th at p. 529, 61 Cal.Rptr.3d 304 [no elder abuse when no
allegations of any harmful conduct by defendant or any injury resulting from defendant's conduct].)


During the second hospitalization, plaintiffs allege that Grant was found to be malnourished and
to have pneumonia, sepsis, and a pressure ulcer *408  on his lower back and buttocks, which
developed while he was at the Center; and that he developed additional pressure ulcers on his heels,
which the Hospital “fraudulently and falsely” documented as “there one day and then disappearing
the next.” Again, no facts are alleged as to any care or treatment the Hospital denied or withheld
from Grant—indeed, the allegations that various conditions were diagnosed and that Grant was
able to be discharged eight days after admission suggest the Hospital actually provided adequate
treatment. Further, although it is alleged that during this hospitalization Grant suffered additional
pressure ulcers on his heels, which were falsely documented, there are no allegations as to how
the Hospital or its false documentation caused the ulcers or any other injury to Grant. Thus, no
violation of the Elder Abuse Act was stated based on Grant's second hospitalization. (See Welf.
& Inst.Code, § 15610.07, subd. (a) **905  [elder abuse includes neglect “with resulting physical
harm or pain or mental suffering”]; Perlin, supra, 163 Cal.App.4th at p. 664, 77 Cal.Rptr.3d 743
[to obtain enhanced remedies under Elder Abuse Act, plaintiff must prove causation]; Berkley,
supra, 152 Cal.App.4th at p. 529, 61 Cal.Rptr.3d 304 [no elder abuse when no allegations of any
injury to elder resulting from defendant's conduct].)
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As to the third and final hospital admission, plaintiffs allege that Grant died because the Hospital
did not administer the antibiotics Grant needed to treat his pneumonia and did not have the proper
size endotracheal tube in the crash cart, despite “false records” to the contrary. Plaintiffs also
allege, however, that during this hospitalization, “bags containing fluids [were] being injected
into [Grant],” and after “personnel treating [Grant] ... could not locate a common size endo-
tracheal tube in the crash cart,” they began “a search for an appropriate tube elsewhere in the
hospital.” These allegations indicate the Hospital did not deny services to or withhold treatment
from Grant—on the contrary, the staff actively undertook to provide treatment intended to save his
life. Although the failure to infuse the proper antibiotics and the failure to locate the proper size
endotracheal tube in time to save Grant's life might constitute professional negligence (see, e.g.,
Nelson v. State of California (1982) 139 Cal.App.3d 72, 81, 188 Cal.Rptr. 479 (Nelson ) [failure of
medical practitioner to provide necessary medication or treatment is malpractice] ), absent specific
factual allegations indicating at least recklessness (i.e., a conscious or deliberate disregard of a high
probability of injury), neither failure constitutes abuse or neglect within the meaning of the Elder
Abuse Act (see Welf. & Inst.Code, § 15657.2 [elder abuse is distinct from professional negligence
of health care provider]; Covenant Care, supra, 32 Cal.4th at p. 786, 11 Cal.Rptr.3d 222, 86 P.3d
290 [elder abuse includes “egregious withholding of medical care”]; Delaney, supra, 20 Cal.4th
at p. 35, 82 Cal.Rptr.2d 610, 971 P.2d 986 [Elder Abuse Act only applies to neglect by health care
provider that is at least reckless]; Sababin, supra, 144 Cal.App.4th at p. 88, 50 Cal.Rptr.3d 266
[Elder Abuse Act does not apply to simple or gross negligence by health care provider] ).


[10]  [11]  *409  Moreover, with respect to their allegations that the Hospital “fraudulently”
documented the infusion of antibiotics and the stocking of the crash cart, plaintiffs did not allege
in the first amended complaint, and they do not explain on appeal, how Grant relied to his
detriment on such fraudulent documentation. Although neglect that is fraudulent may be sufficient
to trigger the enhanced remedies available under the Elder Abuse Act (see Welf. & Inst.Code, §
15657; Mack, supra, 80 Cal.App.4th at p. 973, 95 Cal.Rptr.2d 830 [enhanced remedies available
for physician's concealment of medical condition if clear and convincing evidence establishes
physician committed concealment with fraud] ), without detrimental reliance, there is no fraud (see,
e.g., Service by Medallion, Inc. v. Clorox Co. (1996) 44 Cal.App.4th 1807, 1818, 52 Cal.Rptr.2d
650 [“Deception without resulting loss is not actionable fraud.”]; Goldrich v. Natural Y Surgical
Specialties, Inc. (1994) 25 Cal.App.4th 772, 783, 31 Cal.Rptr.2d 162 [no fraud claim stated when
no allegations explaining how plaintiff relied on misrepresentations] ). Similarly, plaintiffs do not
explain how Grant possibly could have been harmed by the Hospital's “cover-up” in not testing his
blood for the right drugs, when that testing was done “[i]mmediately after his death.” Though it is
conceivable the “cover-up” and the falsified medical records might have injured plaintiffs in their
pursuit of this litigation, in this survivors' **906  action for elder abuse, only the injury that Grant
suffered before death matters. (See Welf. & Inst.Code, § 15657; subd. (b) [authorizing recovery
of damages for elder's predeath pain and suffering in survivor action for elder abuse]; Quiroz v.
Seventh Ave. Center (2006) 140 Cal.App.4th 1256, 1284, 45 Cal.Rptr.3d 222 (Quiroz ) [survivor
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seeking remedies under Elder Abuse Act limited to recovery for predeath injury to victim of elder
abuse].) Therefore, plaintiffs' failure to allege any specific harm to Grant caused by the Hospital's
“cover-up” or fraudulent recordkeeping is fatal to their claim for the enhanced remedies available
under the Elder Abuse Act. (See Welf. & Inst.Code, § 15610.07, subd. (a) [for conduct to qualify as
elder abuse, it must cause elder to suffer physical harm, pain or mental suffering]; Berkley, supra,
152 Cal.App.4th at p. 529, 61 Cal.Rptr.3d 304 [no elder abuse when no allegations of any injury
to elder resulting from defendant's conduct].)


b. Insufficiency of the Allegations in the Elder Abuse Cause of Action


[12]  No facts alleged in the separately labeled first cause of action for elder abuse cure the
defects in plaintiffs' general factual allegations discussed above. There are no additional facts
pertaining to Grant's medical care or treatment at the Hospital; instead, plaintiffs merely reformat
their general factual allegations into 11 separate “counts” of conduct purportedly constituting
elder abuse and allege that Grant suffered “serious personal injury and emotional distress” as
a result of the conduct. The only acts and omissions listed in these “counts” that arguably are
sufficiently egregious to constitute *410  elder abuse—abandoning and isolating Grant in the
shower; not drying him after bathing; not providing sufficient fluids for proper hydration; and
not treating the pressure ulcers on his lower back and buttocks, resulting in sepsis (see Welf. &
Inst.Code, § 15610.07, subd. (a) [abuse includes abandonment and isolation]; id., § 15610.57, subd.
(b)(1), (2), (4) [neglect includes failure to assist with hygiene, provide medical care or prevent
dehydration] )—are attributable exclusively to the Center. Allegations of misconduct directed
against one defendant, however, do not state a cause of action against another defendant against
whom the allegations of misconduct are not directed. (Greenberg v. Hollywood Turf Club (1970) 7
Cal.App.3d 968, 974, 86 Cal.Rptr. 885.) Hence, plaintiffs' allegations of misconduct by the Center
that might constitute elder abuse cannot form the basis of liability against the Hospital.


[13]  [14]  [15]  With respect to the conduct actually attributed to the Hospital—failure
to treat Grant's pressure ulcers, administer prescribed antibiotics or stock the crash cart;
false documentation; purposefully inadequate testing for medications—plaintiffs contend their
allegations the Hospital acted “recklessly” or “fraudulently” suffice to cause “the acts to rise to
the level of neglect” under the Elder Abuse Act. We disagree. When we review a ruling on a
demurrer, we do not assume the truth of contentions or conclusions of fact or law, such as those
contained in plaintiffs' pleadings. (Moore v. Regents of University of California (1990) 51 Cal.3d
120, 125, 271 Cal.Rptr. 146, 793 P.2d 479 (Moore ); Quiroz, supra, 140 Cal.App.4th at pp. 1276–
1277, 45 Cal.Rptr.3d 222.) “Facts, not conclusions, must be pleaded.” (Zumbrun v. University
of Southern California (1972) 25 Cal.App.3d 1, 8, 101 Cal.Rptr. 499.) Further, where, as here,
statutory remedies are invoked, the facts “must be pleaded with particularity.” (Covenant Care,
supra, 32 Cal.4th at p. 790, 11 Cal.Rptr.3d 222, 86 P.3d 290.) Accordingly, plaintiffs' “[u]se of



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.07&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012533133&pubNum=0007047&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012533133&pubNum=0007047&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Iba86e8bc475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.07&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.07&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.57&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.57&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970111659&pubNum=0000227&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970111659&pubNum=0000227&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Iba86e8bc475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990105493&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990105493&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009440881&pubNum=0007047&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009440881&pubNum=0007047&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972102990&pubNum=0000227&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972102990&pubNum=0000227&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004256500&pubNum=0004645&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004256500&pubNum=0004645&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Carter v. Prime Healthcare Paradise Valley LLC, 198 Cal.App.4th 396 (2011)
129 Cal.Rptr.3d 895, 11 Cal. Daily Op. Serv. 10,395, 2011 Daily Journal D.A.R. 12,295


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 17


such terminology [as fraudulently and recklessly] cannot cure **907  [the] failure to point out
exactly how or in what manner the [Hospital has] transgressed.” (Lavine v. Jessup (1958) 161
Cal.App.2d 59, 69, 326 P.2d 238.) 7


7 At oral argument, plaintiffs' counsel contended that the Hospital staff failed to carry out
orders from a physician regarding treatment of Grant's pressure ulcers and infusion of
antibiotics, and that this failure constituted neglect within the meaning of the Elder Abuse
Act. We found no such allegations in plaintiffs' first amended complaint, however. In any
event, because medical treatment generally cannot be provided without a physician's order
(see Bus. & Prof.Code, § 2052, subd. (a) [restricting practice of medicine to licensed
physicians] ), the mere fact that a physician ordered certain treatment does not establish that
the staff's failure to provide the treatment was anything more than professional negligence
(see Nelson, supra, 139 Cal.App.3d at p. 81, 188 Cal.Rptr. 479 [failure to provide necessary
medication or treatment is malpractice] ). But again, neglect requires more than negligence.
(Welf. & Inst.Code, § 15657.2; Sababin, supra, 144 Cal.App.4th at p. 88, 50 Cal.Rptr.3d
266.) It requires intentional misconduct or recklessness (Welf. & Inst.Code, § 15657;
Delaney, supra, 20 Cal.4th at pp. 31–32, 82 Cal.Rptr.2d 610, 971 P.2d 986), and no facts
(as opposed to conclusions) were alleged in the first amended complaint or offered at oral
argument to indicate either.


*411  c. Propriety of Sustaining the Demurrer Without Leave to Amend


Plaintiffs contend the trial court erred in sustaining the Hospital's demurrer to the elder abuse cause
of action and denying them leave to amend. We disagree.


As we explained in part II.B.2.a.-b., ante, the allegations of the first amended complaint were
insufficient to establish neglect within the meaning of the Elder Abuse Act. Thus, even if we
assume the Elder Abuse Act creates a separate cause of action for the survivors of a deceased
elder (see fn. 6, ante ), the trial court correctly sustained the Hospital's demurrer. (Code Civ. Proc.,
§ 430.10, subd. (e) [demurrer proper when complaint does not state facts sufficient to constitute
cause of action]; Berkley, supra, 152 Cal.App.4th at pp. 529–530, 61 Cal.Rptr.3d 304 [affirming
order sustaining demurrer to elder abuse claim when no allegations of conduct by defendant that
injured elder].)


[16]  We also conclude the trial court properly denied leave to amend. Plaintiffs have the burden
to show how they could further amend their pleadings to cure the defects. (Hendy v. Losse (1991)
54 Cal.3d 723, 742, 1 Cal.Rptr.2d 543, 819 P.2d 1.) At the hearing on the Hospital's demurrer,
the trial court asked plaintiffs' counsel what facts could be added, and he responded that on the
day Grant died, Grant was transferred from the emergency department to a floor where he was not
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properly monitored and that the death certificate listed a false cause of death. The addition of these
facts would not have solved the problem with the elder abuse claim, however. Absent specific
facts indicating at least recklessness, any improper monitoring might have constituted professional
negligence but not elder abuse (see Delaney, supra, 20 Cal.4th at p. 35, 82 Cal.Rptr.2d 610, 971
P.2d 986 [elder abuse requires at least recklessness] ), and the falsification of the death certificate
obviously did not injure Grant, who was already dead (see Welf. & Inst.Code, § 15610.07, subd.
(a) [for conduct to qualify as elder abuse, it must cause elder to suffer physical harm, pain or
mental suffering] ). Since plaintiffs previously had amended their complaint, and the addition of
the allegations suggested at the hearing on the demurrer would not have changed the legal effect
of their pleadings, the trial court properly denied leave to amend. (Goodman v. Kennedy (1976)
18 Cal.3d 335, 349, 134 Cal.Rptr. 375, 556 P.2d 737; Berkley, supra, 152 Cal.App.4th at p. 530,
61 Cal.Rptr.3d 304.)


**908  *412  C. The Trial Court Properly Sustained the Hospital's Demurrer to the Willful
Misconduct Cause of Action Without Leave to Amend
Plaintiffs contend the trial court erred in sustaining without leave to amend the Hospital's demurrer
to the third cause of action for willful misconduct because they “have properly pled all of the
essential elements of the independent tort of Willful Misconduct, including specific facts which
demonstrate the [Hospital's] deliberate indifference and reckless conduct towards Mr. Grant.” We
need not address this contention because even if plaintiffs sufficiently stated a cause of action, the
trial court correctly sustained the Hospital's demurrer on the basis of the statute of limitations.


[17]  [18]  [19]  [20]  A defendant may demur to a complaint on the basis of the statute of
limitations when it is clear from the face of the complaint that the action is time-barred. (Code Civ.
Proc., § 430.30, subd. (a); Committee for Green Foothills v. Santa Clara County Bd. of Supervisors
(2010) 48 Cal.4th 32, 42, 105 Cal.Rptr.3d 181, 224 P.3d 920; Iverson, Yoakum, Papiano & Hatch
v. Berwald (1999) 76 Cal.App.4th 990, 995, 90 Cal.Rptr.2d 665.) “To determine the statute of
limitations which applies to a cause of action it is necessary to identify the nature of the cause of
action, i.e., the ‘gravamen’ of the cause of action.” (Hensler v. City of Glendale (1994) 8 Cal.4th
1, 22, 32 Cal.Rptr.2d 244, 876 P.2d 1043.) The nature of the cause of action and the primary right
involved, not the form or label of the cause of action or the relief demanded, determine which
statute of limitations applies. (Day v. Greene (1963) 59 Cal.2d 404, 411, 29 Cal.Rptr. 785, 380 P.2d
385; Miller & Lux v. Batz (1901) 131 Cal. 402, 405, 63 P. 680; Bird, Marella, Boxer & Wolpert v.
Superior Court (2003) 106 Cal.App.4th 419, 427, 130 Cal.Rptr.2d 782, fn. omitted.) As explained
below, although labeled “willful misconduct,” plaintiff's third cause of action is really one for
personal injuries to Grant based on the Hospital's alleged professional negligence and is barred
by the statute of limitations.


[21]  Plaintiffs base their willful misconduct claim on most of the same conduct asserted in their
claim for elder abuse, but in the willful misconduct claim they contend the Hospital acted “willfully
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” or “fraudulently” instead of “recklessly” or “fraudulently.” (Italics added.) Willful misconduct
involves more than a failure to use ordinary care; it “ ‘ “ ‘involves a more positive intent actually to
harm another or to do an act with a positive, active, and absolute disregard of its consequences.’ ”
' ” (Calvillo–Silva v. Home Grocery (1998) 19 Cal.4th 714, 729, 80 Cal.Rptr.2d 506, 968 P.2d 65.)
Although plaintiffs have alleged the Hospital “failed to exercise the degree of care that a reasonable
person in a like position would exercise” in treating Grant, they have not alleged that the Hospital
intended to harm Grant. Nor have plaintiffs alleged facts, as opposed to conclusions or contentions,
that indicate the *413  Hospital acted “with deliberate indifference and conscious disregard for the
health, safety and well-being of [Grant].” We do not accept as true such conclusions or contentions
when reviewing a ruling on a demurrer. (Moore, supra, 51 Cal.3d at p. 125, 271 Cal.Rptr. 146, 793
P.2d 479.) The few facts alleged in the willful misconduct cause of action show that the Hospital
actually treated (or at least attempted to treat) Grant during his hospitalizations by diagnosing
pneumonia, sepsis, pressure ulcers and malnutrition; by infusing fluids; and by searching for the
size of endotracheal tube needed to save his life. Although the Hospital might have been negligent
in its treatment of Grant, “[n]o amount of descriptive adjectives[, adverbs] or epithets may turn
a negligence action into an action for intentional **909  or wilful misconduct.” (Mahoney v.
Corralejo (1974) 36 Cal.App.3d 966, 973, 112 Cal.Rptr. 61.)


When the third cause of action is stripped of its conclusory assertions of willful misconduct, what
remains is a survivors' claim for professional negligence against the Hospital. (See Code Civ. Proc.,
§ 377.20, subd. (a) [cause of action survives death]; Herrero v. Atkinson (1964) 227 Cal.App.2d 69,
76, 38 Cal.Rptr. 490 [medical malpractice claim survives death of patient].) Plaintiffs essentially
allege that Grant “suffered serious personal injury [and] emotional distress” as a result of the
Hospital's failures to treat and document his pressure ulcers properly, to administer antibiotics
needed to treat his pneumonia and to stock and document a crash cart properly. In other words,
plaintiffs contend “that the [H]ospital did not, within its available staff and facilities, provide
[Grant] with medical treatment necessary to assure, within reasonable medical probability, that no
deterioration of [his] condition would likely occur.” (Barris v. County of Los Angeles (1999) 20
Cal.4th 101, 114, 83 Cal.Rptr.2d 145, 972 P.2d 966.) Such allegations state a claim for “injuries
‘based on professional negligence,’ i.e., medical treatment falling below the professional standard
of care.” (Id. at p. 113, 83 Cal.Rptr.2d 145, 972 P.2d 966; see also Nelson, supra, 139 Cal.App.3d
at p. 81, 188 Cal.Rptr. 479 [failure of practitioner to provide necessary medication or treatment
is medical malpractice].)


[22]  [23]  For such professional negligence claims, “the time for the commencement of action
shall be three years after the date of injury or one year after the plaintiff discovers, or through
the use of reasonable diligence should have discovered, the injury, whichever occurs first.” (Code
Civ. Proc., § 340.5.) The statute begins to run when the plaintiff actually knows or suspects, or
reasonably should know or suspect, the injury was caused by wrongdoing. (Gutierrez v. Mofid
(1985) 39 Cal.3d 892, 896–897, 218 Cal.Rptr. 313, 705 P.2d 886; Henry v. Clifford (1995) 32
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Cal.App.4th 315, 323, 38 Cal.Rptr.2d 116.) Here, plaintiffs alleged that on the day Grant died
(Aug. 18, 2008), his daughter (plaintiff Carter) “suspected that the medications for her father ...
were not being administered ..., so she requested *414  testing to prove medications were actually
administered.” 8  Since plaintiffs actually suspected wrongdoing by the Hospital on that day, they
had until August 18, 2009, to sue the Hospital. (Code Civ. Proc., § 340.5; Henry, at p. 323, 38
Cal.Rptr.2d 116.) Plaintiffs did not initiate this action until October 27, 2009, however. Therefore,
since the first amended complaint disclosed on its face that the third cause of action was untimely,
the trial court properly sustained the Hospital's demurrer without leave to amend. (David M. v.
Beverly Hospital (2005) 131 Cal.App.4th 1272, 1281–1282, 32 Cal.Rptr.3d 649; Henry, at pp. 318,
322–323, 38 Cal.Rptr.2d 116.) 9


8 Additionally, on the first page of their opening brief, plaintiffs state: “Immediately after
his death, Mr. Grant's daughter demanded a full drug screen to verify antibiotics were
administered in accordance with doctors' orders....”


9 Plaintiffs do not challenge the trial court's ruling that their fifth cause of action for wrongful
death was also barred by the statute of limitations.


DISPOSITION


The judgment is affirmed.


WE CONCUR: HUFFMAN, Acting P.J., and HALLER, J.


All Citations


198 Cal.App.4th 396, 129 Cal.Rptr.3d 895, 11 Cal. Daily Op. Serv. 10,395, 2011 Daily Journal
D.A.R. 12,295


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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15 Cal.App.3d 908, 93 Cal.Rptr. 639


TOM COATS, Plaintiff and Respondent,
v.


CONSTRUCTION AND GENERAL LABORERS
LOCAL NO. 185, Defendant and Appellant


Civ. No. 12210.
Court of Appeal, Third District, California.


March 9, 1971.


SUMMARY


In an action for assault and battery, plaintiff, a union member, was awarded $5,000 general
damages and $50,000 punitive damages against the union and two of its employees who had several
times, once in the union hall, attacked him during arguments concerning certain union policies.
(Superior Court of Sacramento County, Joseph G. Babich, Judge.)


On appeal, taken by only the union, the Court of Appeal affirmed both the judgment and an order
denying a motion for judgment notwithstanding the verdict, holding that the evidence disclosed
an assault and battery by the employees while performing services for the union, and that the
union, with full knowledge of the employees' conduct, ratified their actions. The court noted that
the general damages award was proper under evidence that plaintiff was knocked to the floor four
times, suffered considerable pain, and was subjected to humiliation in being beaten in the presence
of fellow union members. The court refused to disturb the punitive damage award, noting that the
union's action in ratifying the conduct of its employees constituted “outrageous conduct,” such
as justifies an award of punitive damages. (Opinion by Bray, J., *  with Pierce, P. J., and Regan,
J., concurring.)


* Retired Presiding Justice of the Court of Appeal sitting under assignment by the Chairman
of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
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Master and Servant § 207(5)--Liability to Third Persons--Scope of Employment--Assault and
Battery.
An employer may not avoid liability for an assault by his employee on the ground that the
employment did not contemplate an entry into relations with third persons in *909  the course of
which the employee might commit an assault, where his assignment would obviously bring him
in contact with other persons, and where the particular assault occurred during a dispute arising
out of the employment.


(2)
Master and Servant § 207(0.5)--Liability to Third Persons--Scope of Employment.
Whether an employee is acting within the scope of his employment or authority is an issue
that involves determination of, among other things, whether his conduct was authorized by his
employer, either expressly or impliedly, whether his conduct occurred during performance of
services for the benefit of the employer, directly or indirectly, and whether his conduct, even though
not expressly nor impliedly authorized, was an incidental event connected with his assigned work.


(3)
Master and Servant § 207(5)--Liability to Third Persons--Scope of Employment--Assault and
Battery.
A determination that a union was liable for damages for injuries suffered by a member when
assaulted by two employees of the Union on Union premises and elsewhere was sustained by
evidence that, among other things, the Union, by its conduct and with full knowledge of the assault,
ratified the action of the employees.


[See Cal.Jur.2d, § 124.]


(4)
Master and Servant § 208--Liability to Third Persons--Ratification by Master.
An employer is responsible for the wilful and malicious acts of an employee that he has ratified;
failure to discharge an employee or agent guilty of oppressive acts towards patrons of the employer
is, in itself, evidence to show ratification of the employee's acts.


(5)
Master and Servant § 218--Liability to Third Persons--Actions--Damages.
If an employer, after knowledge or opportunity to learn of his agent's misconduct, retains the
wrongdoer in service, the employer may be liable in punitive damages for the misconduct.
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(6)
Labor § 51--Labor Unions--Nature of Organization.
A trade union, like a corporation, acts through, and is bound by, the acts of its officers.


(7)
Damages § 86--Inadequate and Excessive Damages--Consideration of Question by Trial Court.
The remedy for an excessive verdict is generally with the trial judge. *910


(8)
Damages § 215--Appeal--Disposition.
A reviewing court may not interfere with an award of damages, unless the amount is so
outrageously excessive as to immediately suggest passion or prejudice.


(9)
Master and Servant § 218--Liability to Third Persons--Actions--Damages.
Although maintaining a wrongdoer employee in the service of the employer does not, standing
alone, make the employer liable for the wrongdoing, it indicates the employer's approval of the
employee's course and, with other acts, may make the employer liable in punitive damages.


(10)
Damages § 146--Exemplary or Punitive--Province and Discretion of Court and Jury.
Punitive damages, like compensatory damages, are in the discretion of the jury.


(11)
Damages § 136--Exemplary or Punitive.
Punitive damages are damages, other than compensatory or nominal damages, awarded against a
person to punish him for his outrageous conduct.


(12)
Master and Servant § 218--Liability to Third Persons--Actions-- Damages.
A union that endorses the conduct of its officers in beating up a member for opposing certain union
policies is engaged in outrageous conduct, such as is contemplated by the definition under which
punitive damages are damages, other than compensatory or nominal damages, awarded against a
person to punish him for his outrageous conduct.


(13)
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Appeal and Error § 195 (4)--Presenting and Reserving Objections Below--Necessity for
Presentation or Objection--Trial--Conduct of Counsel-- Necessity and Manner of Making
Objections--Request That Jury Be Instructed.
An appellate court will not consider a claim that counsel's argument was inflammatory, where no
objection was made at the trial, and the alleged misconduct could have been cured by an admonition
to the jury.


COUNSEL
Levy & Van Bourg and Gerald Tiernan for Defendant and Appellant.
Bradford & Stanley and Jerome S. Stanley for Plaintiff and Respondent. *911


BRAY, J. *


* Retired Presiding Justice of the Court of Appeal sitting under assignment by the Chairman
of the Judicial Council.


Defendant Union appeals from the judgment after jury verdicts in favor of plaintiff for $5,000
general damages and $50,000 punitive damages, and from the order denying “Motion for Judgment
notwithstanding the Verdict.”


Questions Presented
1. Sufficiency of the evidence.


2. Excessive damages.


3. Punitive damages may be awarded against an employer of a person causing an injury.


Record
Plaintiff, a member of defendant Union since 1954, brought this action against the Union and two
of its employees, Rose and Andreoff, for damages for injuries resulting from assault and battery.
After a trial, the jury awarded plaintiff the sums above mentioned. The sole appeal is by defendant
Union.


Evidence
The Union is composed of general laborers, among whom it was testified that fist fights were not
uncommon. Plaintiff was an active member, missing perhaps only two meetings between 1954 and
1966. Plaintiff would actively participate in the meetings, take the floor and comment regarding
the Union management. Rose and Andreoff were assistant business representatives of the Union.
On the night of February 9, 1966, plaintiff was at the Union meeting attacking the policy of a flat
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$125 per month car allowance, plus oil, gas, etc., to assistant business agents, contending the cars
could be rented for $65 per month. There was testimony that Rose and Andreoff directly or without
provocation called plaintiff a liar. During the meeting, plaintiff went to the restroom, where he
was threatened by Andreoff. Plaintiff left the restroom and while he was in the hallway of the
Union, Rose joined Andreoff. Rose threatened to whip plaintiff and throw him out of the Union.
Two men got between Rose and plaintiff, preventing Rose from carrying out his threat. Plaintiff
testified that he was in actual physical fear at that time as he knew if he moved or did anything,
he would be beaten up.


After the meeting, plaintiff went across the street to the Patio Bar. What happened there is in
dispute. Plaintiff testified that without any provocation, *912  Rose, referring to the occurrence
at the business meeting, attacked him and struck him four blows in the face, knocking him to the
floor each time. Witnesses for defendant testified that plaintiff attacked Rose. One of plaintiff's
eyes was closed and he was quite bloody. His wife testified that two days later, he was still all
beaten up. He did not see a doctor but his wife gave him medical treatment.


The next day, plaintiff advised the Union's president, business manager and secretary of the
occurrences of the evening before. An investigation was made by the Union and one of the officers
concluded that it was a personal matter between the participants. However, the president came to
a different conclusion as he wanted to fire Rose and Andreoff. Two days after the meeting, Rose
called plaintiff and told him to get out of town.


Immediately thereafter, plaintiff started experiencing difficulties with the Union in his treatment
at meetings and at work. In all his prior 12 years' membership, he had never failed to work enough
hours to qualify for health and welfare benefits. After this trouble, for the first time he did not
receive sufficient hours to qualify and the entire type and tenor of his work changed radically.


To vindicate himself, he filed this action on March 24, 1966. He attempted to secure witnesses. One
Morrison agreed to testify for him. On one occasion, Morrison and plaintiff reported to the Union
as required and three men followed plaintiff home from the hall. Later the same day, Morrison
was followed from the Union hall and induced to pull off the road. Three men jumped out of their
car. They dragged Morrison from his car and beat him into unconsciousness, telling him to leave
the Union alone. The marks on his face indicated that they were made with chains. One Roberts
informed plaintiff by phone “We just worked over your witness. How do you like those potatoes?”


There was testimony to the effect that Roberts worked in some capacity for the Union, was paid
by it and when necessary did this type of work. Prior to this time, Morrison had not had any
problems with the Union but subsequently he was tried and expelled. At the Union hearing, he
was advised by a board member that if he had not had plaintiff with him, he would have escaped
with an apology. The Union continued to employ Rose and Andreoff subsequent to the fight.
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1. Sufficiency of the evidence.
Defendant contends that there is no substantial evidence that defendant Union is responsible for
plaintiff's injuries.


It is uncontradicted that plaintiff was assaulted by Rose and Andreoff as *913  a result of plaintiff's
opposition at the Union meeting to their car allowances; that plaintiff was assaulted by them at the
Union hall during a recess in the meeting and later by Rose; and that the reason for the assaults
was the fact that plaintiff had exercised his right as a member of the Union to oppose the payments
being made by the Union to his two assailants.


Rose and Andreoff were in the employ of the Union and were on duty at the meeting as they
were required to attend all meetings. There is no evidence that the officers of the Union authorized
the beating of plaintiff. (1) However, an employer may not avoid liability for an assault by his
employee on the ground that the employment did not contemplate an entry into relations with third
persons in the course of which he might commit an assault, where his assignment would obviously
bring him in contact with others and where the “'injury resulted from a dispute arising out of the
employment.”' (Fields v. Sanders (1947) 29 Cal.2d 834, 842 [180 P.2d 684, 172 A.L.R. 525].)


(2) Whether an employee is acting within the scope of his employment or authority is an issue
that involves the determination of several factors, among others, “whether his conduct was
authorized by his employer, either expressly or impliedly ... whether his conduct occurred during
the performance of services for the benefit of the employer, either directly or indirectly ... whether
his conduct, even though not expressly or impliedly authorized, was an incidental event connected
with his assigned work ... and many other things besides the time and place of performance of
his duties as an employee.” (McIvor v. Savage (1963) 220 Cal.App.2d 128, 136 [33 Cal.Rptr.
740].) Whether the fact that the battery occurred away from the Union building would permit the
Union to contend that it was done without its authority is immaterial. (It must be remembered,
however, that plaintiff was assaulted by both Rose and Andreoff on the Union premises, only being
prevented from striking him by the intervention of others.) ( 3) The evidence discloses that the
Union by its conduct ratified the actions while having full knowledge thereof. Although informed
of the actions of Rose and Andreoff, the Union did not repudiate them, in spite of the desire of the
president to do so by discharging the two men. A reasonable inference is that the officers of the
Union ratified the actions of Rose and Andreoff. 1  Particularly is this so in view of the evidence
which shows that prior to employing the two men, the then president, Don Hill, was informed
of Rose's violent propensities through newspaper reports and observations and through a specific
anonymous communication. Hill testified that during his term as president, he had discussed the
violent actions *914  of the two men with Peterson, the former finance secretary, and Coron, a
former member of the board, and that they were concerned about their actions. Hill knew that
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during a strike at the Oroville Dam, Rose had severely beaten a Union member and that on an
occasion, Andreoff had knocked a member down in the Union hall, causing great fear among the
members. The difficulties which plaintiff and Morrison had with the Union after the assault also
bear on the question of ratification.


1 A union is an institution comparable to a corporation and acts normally through elected
officers. (Daniels v. Sanitarium Assn., Inc. (1963) 59 Cal.2d 602, 604—605 [30 Cal.Rptr.
828, 381 P.2d 652].)


(4) “An employer is responsible for the wilful and malicious acts of an employee which he has
ratified. Failure to discharge an employee or agent guilty of oppressive acts towards patrons of
the employer is in itself evidence to show ratification. (McChristian v. Popkin, 75 Cal.App.2d
249 [171 P.2d 85].) ( 5) If the employer after knowledge or opportunity to learn of the agent's
misconduct retains the wrongdoer in service, the employer may make himself liable in punitive
damages.” (Shoopman v. Pacific Greyhound Lines (1959) 169 Cal.App.2d 848, 856 [338 P.2d 3].)


Caldwell v. Farley (1955) 134 Cal.App.2d 84, 90 [285 P.2d 294], and Sullivan v. Matt (1955)
130 Cal.App.2d 134 [278 P.2d 499], relied upon by defendant, can be distinguished. There, the
court held that the negative action of the employer in not firing the employee (the sole evidence
of ratification) who committed the criminal act, yet whose special skills and experience were
necessary to the employer could not be said to be a ratification of his act. In the instant case, neither
Rose nor Andreoff had special skills that would cause the union a loss if they were discharged.
Moreover, positive acts by defendant's officials in harassing plaintiff were evidenced.


The president of the Union was also one of the dispatchers who punished plaintiff by not giving
him employment as before. He told plaintiff that they would get him if it broke the Union. On
plaintiff's first job after the assault, a representative of the Union came on the job, told the boss
that plaintiff was a trouble maker and as a result, plaintiff lost that job. At a later meeting, Rose
referred to plaintiff as “this no good phony that I beat up across the street is nothing but a loud
mouth phony.” Plaintiff was ruled out of order when he tried to reply to Rose.


Plaintiff filed charges in the Union against Rose but nothing came of them.


Defendant seems to contend that actions of the executive board cannot be said to be actions of the
Union; therefore the Union cannot be held liable. (6) As hereinbefore stated, a trade union is in
many respects like a corporation. It acts through and is bound by the acts of its officers. *915
Defendant's constitution provides that its executive board controls the business of the Union.


Suit has been allowed against local unions when the officers of the union have been perpetrators
of acts similar to those in the case at bench. (Inglis v. Operating Engineers Local Union No. 12
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(1962) 58 Cal.2d 269 [23 Cal. Rptr. 403, 373 P.2d 467]; Caldwell v. Farley, supra, 134 Cal.App.2d
84; see also Bland v. Reed (1968) 261 Cal.App.2d 445, 448 [67 Cal.Rptr. 859].)


2a. General Damages.
Plaintiff was awarded $5,000 general damages. Although plaintiff did not seek medical help, it
is undisputed that he received four crashing blows to the face which knocked him to the floor.
One eye was closed. He was bloody all over. He was still, two days later, “all beaten up.” He
apparently suffered considerable pain. Likewise, he suffered great humiliation in being beaten in
the presence of his fellow Union members. As said in Sullivan v. Matt, supra, 130 Cal.App.2d
at page 143, “No doubt he suffered indignity, mortification, and disgrace. (7) The remedy for an
excessive verdict is generally with the trial judge. ( 8) A reviewing court may not interfere with
an award of damages unless the amount is so outrageously excessive as to immediately suggest
passion or prejudice.” (See Seffert v. Los Angeles Transit Lines (1961) 56 Cal.2d 498, 507 [15
Cal.Rptr. 161, 364 P.2d 377].)


The trial court denied defendant's motion for a new trial, one of the grounds for which was the
claim of excessive damages. Under the rule above stated, we cannot say that the general damages
award was excessive.


2b. Punitive Damages.
Section 3294 of the Civil Code provides “In an action for the breach of an obligation not arising
from contract, where the defendant has been guilty of oppression, fraud, or malice, express or
implied, the plaintiff, in addition to the actual damages, may recover damages for the sake of
example and by way of punishing the defendant.”


(9) While maintaining a wrongdoer employee in the service of the employer standing alone, does
not make the employer liable, it indicates the employer's approval of the employee's course and
with other acts will make the employer liable in punitive damages. (Edmunds v. Atchison etc. Ry.
Co. (1917) 174 Cal. 246, 249 [162 P. 1038].)


The knowledge that the Union had of the various tendencies of Rose and Andreoff and the fact
that they had on a prior occasion beaten Okie Blum, a member of the Union, the fact that with
that knowledge, the Union continued *916  to employ them, and the oppression of the Union
on plaintiff and Morrison with reference to not dispatching them for jobs brings this case within
the rule, namely, that “Where punitive damages are permissible, their allowance and amount are
within the discretion of the trier of fact. In assessing such damages, the trier of fact can properly
consider the character of the defendant's act, the nature and extent of the harm to the plaintiff which
the defendant caused or intended to cause, and the wealth of the defendant.” (Di Giorgio Fruit
Corp. v. AFL—CIO (1963) 215 Cal.App.2d 560, 580 [30 Cal.Rptr. 350].) (10) Punitive damages,
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like compensatory damages, are in the discretion of the jury. (Toole v. Richardson-Merrell Inc.
(1967) 251 Cal.App.2d 689, 719 [60 Cal.Rptr. 398, 29 A.L.R.3d 988]; Ferraro v. Pacific Fin.
Corp. (1970) 8 Cal.App.3d 339, 351—353 [87 Cal.Rptr. 226].)


(11, 12) As said in section 908 of the Restatement of the Law of Torts, “'Punitive damages' are
damages, other than compensatory or nominal damages, awarded against a person to punish him
for his outrageous conduct.” It cannot be gainsaid that a union, endorsing the actions of an officer
in beating up a member because he opposes the action of its officers, was engaging in outrageous
conduct.


Defendant contends that the argument of plaintiff's counsel to the jury was inflammatory, resulting
in excessive damages. No objection was raised in the trial court as to most of it, until the motion
for new trial. A proper objection and an admonition to the jury would have removed the effect of
counsel's statements. We cannot say, although some strong statements were made concerning the
conduct of some unions, that they were of such a nature that an admonition by the court, if asked
for, would not have been adequate.


In the few instances where objection was made during the trial, the objections were sustained and
admonitions given, or the evidence was admitted for limited purposes with no further objections
being made (13) As said in Sabella v. Southern Pac. Co. (1969) 70 Cal.2d 311, 318 [74 Cal.Rptr.
534, 449 P.2d 750], “”'Where the action of the court is not thus invoked [by objection], the alleged
misconduct will not be considered on appeal, if an admonition to the jury would have removed
the effect.“”'


The judgment and the order are affirmed.


Pierce, P. J., and Regan, J., concurred.
A petition for a rehearing was denied April 8, 1971, and appellant's petition for a hearing by the
Supreme Court was denied May 6, 1971. *917


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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25 Cal.App.5th 1034
Court of Appeal, Fourth District, Division 3, California.


Donna COCHRUM, as Personal Representative, etc. Plaintiff and Appellant,
v.


COSTA VICTORIA HEALTHCARE, LLC, et al., Defendants and Appellants.


G052934
|


Filed 7/12/2018


Synopsis
Background: Personal representative brought action against nursing facility and its operator for
patient's death from choking on chicken. After jury trial returned verdict in representative's favor,
the Superior Court, Orange County, No. 30-2013-00679676, Geoffrey T. Glass, J., reduced damage
award under the Medical Injury Compensation Reform Act (MICRA), and denied defendant's
motion for judgment notwithstanding the verdict. Parties cross-appealed.


Holdings: The Court of Appeal, Ikola, J., held that:


[1] nursing facility did not employ recklessly inadequate staffing;


[2] nursing facility staff did not have recklessly inadequate training regarding choking patients;


[3] nursing facility did not recklessly fail to monitor patient during his meal;


[4] nursing facility did not recklessly fail to provide patient with correct diet;


[5] sufficient evidence established that patient's death was caused by choking on chicken; and


[6] MICRA cap on damages for wrongful death did not apply to operator.


Affirmed.


Procedural Posture(s): On Appeal; Judgment; Motion for Judgment Notwithstanding the Verdict
(JNOV); Other.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0316758001&originatingDoc=I5f1f3f609b5c11e89b71ea0c471daf33&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0166882801&originatingDoc=I5f1f3f609b5c11e89b71ea0c471daf33&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Cochrum v. Costa Victoria Healthcare, LLC, 25 Cal.App.5th 1034 (2018)
236 Cal.Rptr.3d 457, 18 Cal. Daily Op. Serv. 7900, 2018 Daily Journal D.A.R. 7922


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


West Headnotes (18)


[1] Appeal and Error De novo review
An order granting judgment notwithstanding the verdict (JNOV) is reviewed de novo.


[2] Appeal and Error Sufficiency of evidence
Appeal and Error Postverdict motions;  judgment notwithstanding verdict (JNOV)
In reviewing an order granting judgment notwithstanding the verdict (JNOV), a reviewing
court determines whether substantial evidence supports the verdict, considering the
evidence in the light most favorable to the party obtaining the verdict.


1 Cases that cite this headnote


[3] Appeal and Error Postverdict motions;  judgment notwithstanding verdict (JNOV)
In reviewing an order granting judgment notwithstanding the verdict (JNOV), a reviewing
court must accept as true the evidence supporting the verdict, disregard conflicting
evidence, and indulge every legitimate inference to support the verdict.


1 Cases that cite this headnote


[4] Health Nursing homes
One of the main purposes of statute governing liability for physical abuse or neglect of the
elderly is the elimination of the institutional abuse of the elderly in health care facilities.
Cal. Welf. & Inst. Code § 15657.


[5] Protection of Endangered Persons Constitutional and statutory provisions
Statute governing liability for physical abuse or neglect of the elderly is intended to protect
a particularly vulnerable portion of the population from gross mistreatment in the form of
abuse and custodial neglect. Cal. Welf. & Inst. Code § 15657.


[6] Health Measure and elements
“Recklessness,” as would support enhanced remedies under the Elder Abuse Act from a
health care provider, involves deliberate disregard of the high degree of probability that
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an injury will occur, and rises to the level of a conscious choice of a course of action with
knowledge of the serious danger to others involved in it. Cal. Welf. & Inst. Code § 15657.


[7] Health Measure and elements
Recklessness, as would support enhanced remedies under the Elder Abuse Act from
a health care provider, refers to a subjective state of culpability greater than simple
negligence. Cal. Welf. & Inst. Code § 15657.


[8] Health Measure and elements
Recklessness, unlike negligence, as would support enhanced remedies under the Elder
Abuse Act from a health care provider, involves more than inadvertence, incompetence,
unskillfulness, or a failure to take precautions. Cal. Welf. & Inst. Code § 15657.


[9] Protection of Endangered Persons Damages, sentence, or other remedy
To obtain the Elder Abuse Act's heightened remedies, a plaintiff must allege conduct
essentially equivalent to conduct that would support recovery of punitive damages. Cal.
Welf. & Inst. Code § 15657.


[10] Health Measure and elements
Protection of Endangered Persons Costs and fees
Nursing facility did not employ recklessly inadequate staffing, and thus facility was not
subject to enhanced damages and attorney fees under the Elder Abuse Act, although patient
with dysphagia died after choking on chicken that was not cut small enough, where facility
had no reason to know that additional staffing would have prevented death or created
imminent risk of harm. Cal. Welf. & Inst. Code § 15657.


[11] Health Measure and elements
Protection of Endangered Persons Costs and fees
Nursing facility staff did not have recklessly inadequate training regarding choking
patients, and thus facility was not subject to enhanced damages and attorney fees under
the Elder Abuse Act, although patient with dysphagia died after choking on chicken that
was not cut small enough, where no evidence suggested lack of training caused death, and
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the first nurse on the scene did not think patient was choking because patient's chest was
rising and falling. Cal. Welf. & Inst. Code § 15657.


[12] Health Measure and elements
Nursing facility did not recklessly fail to monitor patient during his meal, and thus facility
was not subject to enhanced damages and attorney fees under the Elder Abuse Act,
although patient with dysphagia died after choking on chicken that was not cut small
enough, where nurse believed patient received proper meal, and nurse checked on patient
approximately 15 minutes after he received his meal. Cal. Welf. & Inst. Code § 15657.


[13] Health Measure and elements
Protection of Endangered Persons Costs and fees
Nursing facility did not recklessly fail to provide patient with correct diet, and thus facility
was not subject to enhanced damages and attorney fees under the Elder Abuse Act,
although patient with dysphagia died after choking on chicken that was not cut small
enough, where miscommunication between nursing staff and kitchen staff that resulted
in incorrect meal was not intentional or born of callous indifference. Cal. Welf. & Inst.
Code § 15657.


1 Cases that cite this headnote


[14] Death Proximate cause of death
Sufficient evidence established that death of nursing facility patient with dysphagia was
caused by his choking on chicken that was not cut small enough, although the first nurse
to respond to patient claimed to see patient's chest rising and falling, where patient had
recently been diagnosed with swallowing difficulty, patient's subsequent diet change was
not properly communicated to the kitchen staff, at least 10 large pieces of chicken were
removed from patient's airway, and hospital physicians ruled out cardiac arrest as cause
of death.


[15] Health Wrongful death
Medical Injury Compensation Reform Act (MICRA) cap on damages for wrongful death
did not apply to operator of nursing facility after facility patient with dysphagia choked to
death on chicken that was not cut small enough, where operator's liability was not purely
vicarious through a health care provider. Cal. Civ. Code § 3333.2.
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[16] Joint Ventures In general;  essential elements
A “joint venture” is an undertaking by two or more persons jointly to carry out a single
business enterprise for profit.


1 Cases that cite this headnote


[17] Joint Ventures In general;  essential elements
There are three basic elements of a joint venture: the members must have joint control
over the venture, even though they may delegate it, they must share the profits of the
undertaking, and the members must each have an ownership interest in the enterprise.


2 Cases that cite this headnote


[18] Joint Ventures Torts
Where a joint venture is established, the parties to the venture are vicariously liable for
the torts of the other in furtherance of the venture.


Witkin Library Reference: 6 Witkin, Summary of Cal. Law (11th ed. 2017) Torts, § 1091
[Maximum Recovery for Noneconomic Loss; In General.]


2 Cases that cite this headnote


**459  Appeal from a judgment of the Superior Court of Orange County, Geoffrey T. Glass, Judge.
Affirmed. (Super. Ct. No. 30-2013-00679676)
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Law Offices of Martin N. Buchanan, Martin N. Buchanan, Oceanside; Moran Law, Michael F.
Moran, Lisa T. Flint and Alex H. Feldman, Santa Ana, for Plaintiffs and Appellants.


Lewis Brisbois Bisgaard & Smith, Bryan R. Reid, San Bernardino, Jeffry A. Miller, and Brittany
H. Bartold, San Diego, for Defendants and Appellants.
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IKOLA, J.


*1036  Harvey Cohoon was diagnosed with a treatable form of cancer and was residing at Victoria
Healthcare Center (Victoria Center), a skilled nursing facility, while he underwent treatment and
recovered from various injuries he had suffered. For 19 days, Cohoon did well at Victoria Center.
On the 20th day, he was observed to have difficulty swallowing thin liquids, and *1037  after
an evaluation, his diet was changed. Although the evidence is in conflict, plaintiff contends that
change was not properly communicated to the kitchen, and that night he was served a dinner that
did not comport with his new diet. Less than 20 minutes after being served dinner, a nurse found
him in respiratory arrest. The paramedics had to remove large pieces of chicken from his throat
before intubating him. More pieces of chicken were removed from his airway at the hospital. He
died the following day due to complications from oxygen deprivation to his brain.


**460  Donna Cochrum, Cohoon's niece, filed the present lawsuit. As personal representative of
Cohoon, she asserted causes of action for elder abuse and negligence. As personal representative
of Cohoon's estate, Cochrum asserted a wrongful death cause of action. For simplicity, we simply
refer to Cochrum as the plaintiff.


A jury returned a verdict in favor of Cochrum on all causes of action. It awarded $15,511.27
in economic damages, $900,000 in noneconomic damages on the elder abuse cause of action,
and $350,000 in noneconomic damages for wrongful death. The court subsequently awarded
Cochrum over $350,000 in attorney fees pursuant to the elder abuse claim. Subsequently, the
court granted a motion for judgment notwithstanding the verdict (JNOV), finding insufficient
evidence of recklessness to support the elder abuse cause of action. It also adjusted the remaining
damages pursuant to Civil Code section 3333.2. 1  Cochrum appealed from the amended judgment,
contending the evidence supported the elder abuse cause of action. Two of the defendants cross-
appealed, contending the court improperly applied the MICRA cap. We affirm the amended
judgment.


1 Civil Code section 3333.2 is part of the Medical Injury Compensation Reform Act of 1975
(MICRA). (Stats. 1975, 2d Ex. Sess. 1975, Ch. 1, § 1.191.) Section 3333.2, subdivision
(b), limits the recovery for noneconomic damages against a health care provider based on
professional negligence to $250,000. Hereafter, we will sometimes refer to section 3333.2,
subdivision (b), as the “MICRA cap.”


FACTS
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In 2012, Harvey Cohoon was at a restaurant with his niece, plaintiff Donna Cochrum, when he
suddenly fell. Later that night, he passed out in the bathroom, fell again, and knocked out multiple
teeth. A week later, he visited his doctor, who recommended he be taken immediately to the
emergency room at Hoag Hospital, where he was admitted. In the preceding year, Cohoon had
been living independently.


*1038  The treating physician reported Cohoon was weak, had experienced a lack of appetite, and
had lost 40-50 pounds over the course of three months. He also had type 2 diabetes that was being
treated with medication, but not insulin.


Cohoon was diagnosed with colon cancer. The cancer was not considered aggressive, and was at
stage 2. As a result, his prognosis was relatively good: the doctor believed there was “very high
hope” he would live another eight to nine years. Cohoon started a treatment plan involving both
chemotherapy and radiation.


While Cohoon was undergoing treatment, he was moved from the hospital to Victoria Center, a
skilled nursing facility operated by defendant Costa Victoria Healthcare, LLC (Costa Victoria).
This placement was not meant to be long-term—only for the duration of his treatment. Cochrum
drove Cohoon to his daily radiation and chemotherapy appointments.


When Cohoon was admitted to Victoria Center, he was malnourished, had a stage 3 pressure ulcer,
and had muscle wasting. The staff performed a comprehensive assessment regarding physical
therapy, occupational therapy, pain management, and his various medical issues. Additionally,
Victoria Center staff performed a social services admission evaluation, an activity admission
evaluation, a nutrition risk review, and a dietary admission assessment. Based on those evaluations,
the staff prepared an extensive care plan to address problems he was facing, including constipation,
risk of falling, skin integrity, visual **461  impairment, toileting, activity/recreation, occupational
therapy and physical therapy.


For the first 19 days of his stay at Victoria Center, Cohoon improved. His protein levels improved
and he was gaining weight, notwithstanding his cancer treatment. Cochrum's husband testified
that Cohoon had a positive outlook, was getting stronger, was eating well, and seemed to be doing
better than he had been doing at the hospital. Another relative testified it was obvious Cohoon was
“getting better day by day.”


On December 27, 2012, the day before Cohoon died, a nurse observed Cohoon coughing when
ingesting thin liquids and ordered a speech therapist to evaluate him the following day. In the
meantime, a short-term care plan was created indicating Cohoon should be checked periodically
during meals and monitored for coughing. There is no indication that any other staff observed
Cohoon coughing or having trouble with food that day.
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The following morning, the speech therapist evaluated Cohoon by performing a “bedside swallow
evaluation.” Addressing swallowing problems *1039  (dysphagia) is part of the job description
of a speech therapist and, in fact, was the majority of what this particular speech therapist did
at Victoria Center. The evaluation entailed an examination of various aspects of Cohoon's mouth
that are involved in chewing and swallowing. The speech therapist introduced different foods and
liquids of varying consistency to determine what Cohoon could safely ingest. The speech therapist
concluded Cohoon's swallowing inability was “severe” with regard to liquids. Accordingly, she
changed his diet to “pudding thick” liquids. Cohoon was “slow but functional” in chewing
mechanical-soft textured food (i.e., food that was precut by the kitchen in half an inch or smaller
pieces). The speech therapist changed his food diet to mechanical-soft because he was missing
some teeth that are important in chewing and she felt mechanical soft was safest. However, in the
food tests the speech therapist did not detect any signs of aspiration (food entering the airway).
There is a more severe diet called the “dysphagia mechanical soft” diet, which is more ground up
than the standard mechanical soft diet, but the speech therapist felt Cohoon was safe on the standard
mechanical soft diet. The speech therapist also recommended Cohoon be “distant supervised”
during meals, which meant he was to be checked on two or three times during a meal.


When a speech therapist changes a diet, Victoria Center policy is that the speech therapist fills out
a diet change card in duplicate, with one copy going to the kitchen, and the other to the nurses.
Cohoon's speech therapist testified that she did so, and the dietary services supervisor testified
she received the form from the speech therapist, but neither copy of the diet change form was
ever produced. One copy is supposed to be in the nursing chart. Moreover, the dietary services
supervisor testified she entered the diet change in her computer, but there was no documentary
evidence of the computer entry.


Cohoon's dietician spoke to the speech therapist the same morning, after the evaluation. After the
conversation, the dietician made a note in Cohoon's nursing chart noting Cohoon would be placed
on “thickened liquids (pudding thick),” but the note said nothing about a mechanical soft diet.


At around the same time, a nurse filled out a daily assessment of Cohoon. She checked the
box indicating he had no difficulty swallowing, and checked the “Not Applicable” box for
mechanically altered diet. Under “Eating,” she also checked the boxes for “Independent—No help
or staff **462  oversight at any time” and “Set-up Help Only.”


Nurse Grimble, who was assigned to Cohoon's station for the afternoon/evening shift, spoke
with the dietician about the changed recommendations for Cohoon, including both liquids and a
mechanically soft diet. He noticed that the diet change order had been made at 10:23 a.m., but
had *1040  not been entered in Cohoon's nursing records, as it should have been. At 4:27 p.m.,
Nurse Grimble entered the diet change order in the nursing records, and also made corresponding



http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic981bf50475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic981bf50475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0





Cochrum v. Costa Victoria Healthcare, LLC, 25 Cal.App.5th 1034 (2018)
236 Cal.Rptr.3d 457, 18 Cal. Daily Op. Serv. 7900, 2018 Daily Journal D.A.R. 7922


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


changes in the medical administration record. But none of these records went to the kitchen, and
Grimble did not fill out a dietary communication form to inform the kitchen of the change.


At approximately 5:12 p.m., on December 28, 2012, Cohoon's dinner meal was served in his
room. The standard practice at Victoria Center was that a nurse would check everyone's meal to
ensure it was correct, though the nurse charged with doing so could not specifically remember
checking Cohoon's meal. The dinner that night was baked chicken oregano. At approximately
5:30 p.m., Nurse Grimble was passing Cohoon's room and noticed him sitting up in the middle
of dinner. 2  He tried to get Cohoon's attention, but was unable to, so he went in to investigate.
He tried unsuccessfully to arouse Cohoon, and then checked for breathing and a pulse. He had a
pulse, but was not breathing. Nurse Grimble then initiated a code blue. CPR was initiated, 911 was
called, and Cohoon's family was notified of the situation.


2 Nurse Grimble's report lists the time as 5:40 p.m., but the paramedics’ report stated they
were dispatched at 5:31 p.m.


Prior to initiating CPR with an Ambu bag, 3  Nurse Grimble did a finger sweep of the inside of
Cohoon's mouth to ascertain if any food particles were present. He found none and began using
the Ambu bag. He did not attempt to look deeper in Cohoon's throat for lodged food. He did not
perform the Heimlich maneuver, though he had learned the maneuver in nursing school. He did
not believe Cohoon had choked because, in addition to finding no food in his finger sweep, he
observed Cohoon's chest to be rising and falling while using the Ambu bag.


3 An Ambu bag is a mask with a bag attached. The mask goes on the patient and the bag is
squeezed repeatedly to deliver air to the patient's lungs.


The paramedics were dispatched at 5:31 p.m., by the time they reached Cohoon six minutes later,
he was in full respiratory and cardiac arrest. One of the paramedics attempted to intubate Cohoon
but found that he could not see Cohoon's vocal chords. The paramedic initially thought Cohoon
had an abnormal skin flap there, but later realized food was blocking his view and used forceps
to remove the food. The paramedic removed at least two solid pieces of chicken, though he could
not recall the exact size. He testified the chicken pieces were at least as large as a dime. Another
paramedic estimated one of the pieces was the size of a quarter, and the other roughly double that
size. The first paramedic would later report that Cohoon had a “total obstruction” of his airway, but
at trial clarified he was simply assuming that based on what he saw. After removing the chicken,
he was able to intubate Cohoon. The paramedics then transferred Cohoon to the emergency room
at Hoag Hospital at approximately 6:00 p.m.
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*1041  Nurse Grimble testified that, sometime after Cohoon was taken to the hospital, he
investigated the food Cohoon had been **463  eating and observed it to be mechanically soft
chopped food, which he confirmed with the kitchen to be correct.


Cohoon was treated in the emergency room by Dr. John Riel, who testified at trial as both an
expert and a percipient witness. When Cohoon arrived at the emergency room, the paramedics had
managed to restore his pulse. Dr. Riel's first task was to ensure the tube into Cohoon's airway was
properly situated. As he examined the tube through a camera, he found more chicken in Cohoon's
airway. Dr. Riel removed approximately 10 pieces of chicken from the airway ranging in size from
the size of a dime to a quarter.


Cohoon was eventually moved from the emergency room to the intensive care unit, where Dr.
Usman Shah took over his care. Dr. Shah performed tests to determine that Cohoon did not suffer
a heart attack. A radiologist found indications Cohoon had suffered brain damage from a lack of
oxygen. Ultimately, Cohoon passed away the following day. Dr. Riel opined that Cohoon sustained
a complete airway obstruction from the chicken pieces in his airway, leading to respiratory arrest,
which led to cardiac arrest, and, in turn, brain death and death itself.


Cochrum, as representative of Cohoon's estate, as well as his personal representative, filed suit,
pleading causes of action for elder abuse (Welf. & Inst. Code, § 15600 et seq.), negligence,
violation of the patients’ bill of rights (Health & Saf. Code, § 1430, subd. (b) ), and wrongful death.
The defendants were Costa Victoria Healthcare LLC; The Ensign Group, Inc. (Ensign Group);
The Flagstone Group, Inc. (Flagstone); and Ensign Facility Services, Inc. (Ensign Services).


Flagstone was the sole owner of Costa Victoria. 4  Flagstone operated 42 nursing facilities in
California. Ensign Group owns Flagstone as well as the remaining defendant, Ensign Services.
Flagstone provided consulting services for Victoria Center. Flagstone did not directly perform
nursing services for Victoria Center. However, Flagstone employed the licensed administrator for
Victoria Center, David Jorgenson. Ensign Services provided back-end services such as information
technology, legal, and accounting services. Ensign Services and Flagstone shared 5 percent of the
gross revenues generated by Victoria Center.


4 Although the record is somewhat unclear, presumably Flagstone owned Costa Victoria LLC,
not merely the facility.


At trial, Cochrum presented the testimony of a nursing expert who offered various theories of how
Costa Victoria breached its duty of care.


*1042  First, she opined Victoria Center was inadequately staffed. Of the 61 residents on the
evening of December 28, 2012, 43 had special mealtime needs. Twelve needed full one-on-one
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assistance with feeding; seven required extensive assistance; and 24 (including Cohoon) required
supervision and monitoring. There were three licensed nurses and five certified nursing assistants
working that night. The expert opined this was inadequate to meet the residents’ needs. She opined
Victoria Center needed “at least another one or two nurse aides or even an additional licensed
staff ....” In support of this argument, Cochrum introduced evidence from resident council meetings
(where residents met with staff to discuss concerns) in the months preceding Cohoon's death. A
staff member would attend these meetings and report back to leadership. Between September and
December 2012, the residents complained that they had to wait a long time for their **464  call
lights to be answered, particularly during meals, and they suggested additional staffing.


According to Cochrum's nursing expert, this failure to adequately staff led to the next breach of
the duty of care: the failure to adequately monitor Cohoon during his meal. She opined: “When
someone like this receives a new diet order—and with the diagnosis of severe dysphagia, it would
be very important, on that first meal, this new diet, that he be given the opportunity to be coached
and monitored during a period of 10, 15 minutes, initially, to make sure that he's adapting well,
that he's chewing and swallowing adequately, and, also, to go back and spot-check him through
his meal to make sure he was safely eating. This was not done.”


Cochrum's nursing expert opined there were multiple breaches of the duty of care in connection
with the service of Cohoon's final meal: the failure to effectively communicate Cohoon's diet
change to the staff; the failure to check Cohoon's meal before giving it to him; and, ultimately, the
failure to provide Cohoon the proper meal.


Cochrum's nursing expert went on to opine that Nurse Grimble breached his duty of care in failing
to perform the Heimlich maneuver on Cohoon when he was found unresponsive. In that same vein,
Cochrum's expert opined that Costa Victoria's failure to provide in-service training on choking for
the nurses over the preceding year was a breach of the duty of care.


Cochrum also presented the testimony of an expert on the management of nursing homes.
His testimony was directed at Flagstone, as the employer of David Jorgenson, the licensed
administrator of Victoria Center. He opined that the failure to have a licensed nursing home
administrator on the premises more often was a breach of the duty of care. This was based on
testimony from Jorgenson that he spent approximately four to five hours per week on the premises
(he spent most of his time at a different nursing home, though *1043  he testified he spoke with
the operations manager of Victoria Center daily). The actual duty, according to the expert, is to
be on the premises a “sufficient number of hours in order to render the highest level of physical,
mental, and psychosocial well-being of each resident.”


The administrative expert also testified concerning understaffing at Victoria Center. He noted that
Victoria Center did satisfy the minimum legal requirement of the number of staff at the facility.



http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic981bf50475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ib60f6a84475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0





Cochrum v. Costa Victoria Healthcare, LLC, 25 Cal.App.5th 1034 (2018)
236 Cal.Rptr.3d 457, 18 Cal. Daily Op. Serv. 7900, 2018 Daily Journal D.A.R. 7922


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


However, he opined that the minimum legal requirement in this case was insufficient to meet the
actual needs of the residents, which is a paramount duty.


The jury returned a verdict in favor of Cochrum and against Costa Victoria and Flagstone on
all claims except for the Patient's Bill of Rights cause of action (Health & Safety Code, § 1430,
subd. (b) ), which had been settled prior to trial. 5  The jury found Costa Victoria and Flagstone
were negligent and apportioned the fault 80 percent Costa Victoria and 20 percent Flagstone. On
the negligence claim, the jury awarded $15,511.27 in economic damages. On the wrongful death
claim, the jury awarded $350,000 in noneconomic damages. On the elder abuse claim, the jury
awarded $900,000 in noneconomic damages. It found both that Costa Victoria's and Flagstone's
officer/director/managing agent was negligent, and that Costa Victoria's and Flagstone's employees
acted recklessly. Finally, the jury found Flagstone and Costa Victoria were engaged in a joint
venture.


5 The jury rendered a verdict in favor of Ensign Services, which is not a party to this appeal.
Henceforth, any reference to defendants excludes Ensign Services.


**465  Before judgment was entered, Cochrum moved for attorney fees under the Elder Abuse
and Dependent Adult Civil Protection Act (Welf. & Inst. Code, § 15600 et seq.) and the Patient's
Bill of Rights (Health & Saf. Code, § 1430, subd. (b); Cal. Code Regs., tit. 22, § 72527). She
sought a lodestar award of $657,745.50 with a multiplier of 2.0 for a total award of $1,315,495.
The court awarded fees in the amount of $346,573.


Over Cochrum's objection, the court reduced the awards for wrongful death and elder abuse
to $250,000 each pursuant to Civil Code section 3333.2. The court apportioned the damages
consistent with the jury's findings, $200,000 against Costa Victoria, and $50,000 against Flagstone
on each award. It entered judgment accordingly.


Postjudgment, Costa Victoria and Flagstone moved for a new trial and JNOV. Cochrum responded
with a “motion to vacate and enter new judgment.” The court granted defendants’ JNOV motion,
and, in the alternative, granted defendants’ new trial motion in the event the judgment is reversed
on appeal.


*1044  The court acknowledged there was substantial evidence to support the findings that
Cohoon was not served a mechanically soft chopped meal, that Costa Victoria was negligent in
failing to serve Cohoon the proper meal, and that Costa Victoria failed to adequately monitor
Cohoon during the meal. “What the jury got wrong, however, was the verdict that the acts of
the facility amounted to elder abuse under the Elder Abuse Act.” Relying heavily on Worsham
v. O'Connor Hospital (2014) 226 Cal.App.4th 331, 171 Cal.Rptr.3d 667 (Worsham ), the court
concluded defendants’ conduct amounted to negligence, but not recklessness as required to support
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a claim for elder abuse. The court reasoned, “the entire episode concerning Mr. Cohoon was over
in less than twelve hours, from the change in dietary plan to the choking. There were no complaints
to the facility and no ongoing refusal to provide service and no evidence that Mr. Cohoon had
been abused or was in any danger before being served his meal.” After a review of case law,
the court concluded “something more than a failure to comply with a care plan is required to
show recklessness. The common elements of the cases are knowledge of inadequate care plans,
neglect over time, and failure to provide needed care.” The court found the acts of defendants
here were “qualitatively and quantitatively different from the types of acts supporting inferences
of recklessness under case law.”


The court denied Cochrum's motion to vacate the judgment and entered a new judgment “except
to the extent that the court agrees that the judgment should correctly modify the MICRA cap.
Flagstone is not subject to the MICRA cap, but Costa Victoria is .... Thus, the correct judgment
should be $70,000 against Flagstone and $250,000 against Victoria.” The final judgment thus
awarded a total of $320,000 on the wrongful death claim, and nothing, including no attorney fees,
on the elder abuse claim. Cochrum timely appealed from the judgment and postjudgment orders.
Flagstone and Costa Victoria cross-appealed from the judgment.


DISCUSSION


The Court Did Not Err in Granting JNOV on the Elder Abuse Claim
[1]  [2]  [3] The first issue we address is whether the court properly granted JNOV on the elder
abuse claim on the ground there was no substantial evidence of recklessness. “An order granting
JNOV is reviewed de novo. A reviewing court determines whether substantial evidence supports
the verdict, considering the evidence in the light most favorable to the **466  party obtaining
the verdict.” (Cooper v. Takeda Pharmaceuticals America, Inc. (2015) 239 Cal.App.4th 555, 573,
191 Cal.Rptr.3d 67.) “The court must accept as true the evidence supporting the verdict, disregard
conflicting evidence, and indulge every legitimate inference to support the verdict.” (Hirst v. City
of Oceanside (2015) 236 Cal.App.4th 774, 782, 187 Cal.Rptr.3d 119.)


*1045  “Pursuant to the Elder Abuse and Dependent Adult Civil Protection Act [ (Welf. & Inst.
Code, § 15600 et seq.) ], heightened remedies are available to plaintiffs who successfully sue
for dependent adult abuse. Where it is proven by clear and convincing evidence that a defendant
is liable for neglect or physical abuse, and the plaintiff proves that the defendant acted with
recklessness, oppression, fraud, or malice, a court shall award attorney fees and costs. Additionally,
a decedent's survivors can recover damages for the decedent's pain and suffering.” (Sababin v.
Superior Court (2006) 144 Cal.App.4th 81, 88, 50 Cal.Rptr.3d 266.)
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[4]  [5] “[O]ne of the main purposes of [Welfare and Institutions Code] section 15657 was the
elimination of the institutional abuse of the elderly in health care facilities.” (Delaney v. Baker
(1999) 20 Cal.4th 23, 35-36, 82 Cal.Rptr.2d 610, 971 P.2d 986.) The statute was intended “to
protect a particularly vulnerable portion of the population from gross mistreatment in the form of
abuse and custodial neglect.” (Id. at p. 33, 82 Cal.Rptr.2d 610, 971 P.2d 986.)


The Elder Abuse and Dependent Adult Civil Protection Act requires proof of either “physical
abuse ..., or neglect ..., and that the defendant has been guilty of recklessness, oppression, fraud, or
malice in the commission of this abuse.” (Welf. & Inst. Code, § 15657.) Welfare and Institutions
Code section 15610.57 includes both a general definition of “neglect” and specific examples. The
general definition is; “The negligent failure of any person having the care or custody of an elder or
a dependent adult to exercise that degree of care that a reasonable person in a like position would
exercise.” (Id., subd. (a)(1).) The statute then provides that neglect “includes, but is not limited
to,” “(1) Failure to assist in personal hygiene, or in the provision of food, clothing, or shelter.”
“(2) Failure to provide medical care for physical and mental health needs.” “(3) Failure to protect
from health and safety hazards.” “(4) Failure to prevent malnutrition or dehydration.” (Id., subd.
(b)(1)-(4).)


[6]  [7]  [8]  [9] “Recklessness involves ‘ “deliberate disregard” of the “high degree of
probability” that an injury will occur’ and ‘rises to the level of a “conscious choice of a course
of action ... with knowledge of the serious danger to others involved in it.” ’ ” (Carter v. Prime
Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 405, 129 Cal.Rptr.3d 895 (Carter
).) “ ‘Recklessness’ refers to a subjective state of culpability greater than simple negligence ...
[citations]. Recklessness, unlike negligence, involves more than ‘inadvertence, incompetence,
unskillfulness, or a failure to take precautions’ ....” (Delaney v. Baker (1999) 20 Cal.4th 23, 31,
82 Cal.Rptr.2d 610, 971 P.2d 986.) “[T]o obtain the [Elder Abuse] Act's heightened remedies,
a plaintiff must allege conduct essentially equivalent to conduct that would support recovery
of punitive damages.” (Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 789, 11
Cal.Rptr.3d 222, 86 P.3d 290.)


*1046  To make the concept of recklessness more concrete, Carter, supra, 198 Cal.App.4th 396,
129 Cal.Rptr.3d 895, provided a helpful review of cases upholding a finding of recklessness. We
quote it at length:


**467  “Examples of cases involving conduct sufficiently egregious to warrant the award of
enhanced remedies under the Elder Abuse Act include the following:


“—A skilled nursing facility: (1) failed to provide an elderly man suffering from Parkinson's
disease with sufficient food and water and necessary medication; (2) left him unattended and
unassisted for long periods of time; (3) left him in his own excrement so that ulcers exposing
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muscle and bone became infected; and (4) misrepresented and failed to inform his children of his
true condition. (Covenant Care, supra, 32 Cal.4th at p. 778 [11 Cal.Rptr.3d 222, 86 P.3d 290].)


“—An 88-year-old woman with a broken ankle ‘was frequently left lying in her own urine
and feces for extended periods of time’ and she developed pressure ulcers on her ankles,
feet and buttocks that exposed bone, ‘despite plaintiff's persistent complaints to nursing staff,
administration, and finally, to a nursing home ombudsman.’ (Delaney, supra, 20 Cal.4th at pp. 27,
41 [82 Cal.Rptr.2d 610, 971 P.2d 986].)


“—A facility caring for a dependent adult with a known condition causing progressive dementia,
requiring nutrition and hydration through a gastrostomy tube, and subjecting her to skin
deterioration, ignored a medical care plan requiring the facility to check the dependent adult's
skin on a daily basis and failed to notify a physician when pressure ulcers and other skin lesions
developed. (Sababin v. Superior Court, supra, 144 Cal.App.4th [81, 83-87, 90, 50 Cal.Rptr.3d
266].)


“—A 78–year–old man admitted to a skilled nursing facility ‘was abused, beaten, unlawfully
restrained, and denied medical treatment.’ (Smith [v. Ben Bennett, Inc. (2005) ] 133 Cal.App.4th
[1507, 1512, 35 Cal.Rptr.3d 612].)


“—The staff of a nursing home: (1) failed to assist a 90-year-old, blind and demented woman with
eating; (2) used physical and chemical restraints to punish the elder and prevent her from obtaining
help; and (3) physically and emotionally abused the elder by bruising her, ‘withholding food and
water, screaming at her, and threatening her.’ (Benun v. Superior Court (2004) 123 Cal.App.4th
113, 116-117 [20 Cal.Rptr.3d 26] [citation].)


“—A skilled nursing facility (1) failed to provide adequate pressure relief to a 76-year-old
woman with severe pain in her left leg and identified as at *1047  high risk for developing
pressure ulcers; (2) dropped the patient; (3) left ‘her in filthy and unsanitary conditions’; and (4)
failed to provide her the proper diet, monitor food intake and assist with eating. (Country Villa
Claremont Healthcare Center, Inc. v. Superior Court (2004) 120 Cal.App.4th 426, 430, 434-435
[15 Cal.Rptr.3d 315] [citation].)


“—A physician ‘conceal[ed] the existence of a serious bedsore on a nursing home patient under his
care, oppose[d] her hospitalization where circumstances indicate[d] it [was] medically necessary,
and then abandon[ed] the patient in her dying hour of need.’ (Mack v. Soung (2000) 80 Cal.App.4th
966, 973 [95 Cal.Rptr.2d 830] [citation].)” (Carter, supra, 198 Cal.App.4th at pp. 405-406, 129
Cal.Rptr.3d 895.)
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[10] Turning to the facts of this case, we find no substantial evidence of recklessness. The facts of
the present case do not resemble the facts of the cases summarized above. Nor, on a more abstract
level, do we find any evidence in the record of deliberate conduct undertaken despite knowledge
of a probable injury to Cohoon. Cochrum offers various examples of conduct she deems reckless,
but we find none of them persuasive.


**468  Cochrum first points to what she describes as “recklessly inadequate staffing.” She
contends: “Simply put, the staff was too thinly stretched to provide the individual attention the
residents needed during meal times.” Assuming the jury credited Cochrum's expert testimony that
one or two additional staff members should have been present, however, there is no evidence the
understaffing was reckless. In particular, there is no evidence that defendants should have known
that one or two additional staff members was the difference between life and death. There is no
evidence, for example, that inadequate staffing levels had led to previous safety issues. To the
contrary, for the first 19 days of Cohoon's stay, he seemed to be receiving good care. He had no
complaints and his health was visibly improving. For 19 days he seemed to be doing well on an
ordinary diet. And when he began coughing on thin liquids, he was immediately given a short-
term care plan, and then was evaluated by a speech therapist in short order. In other words, the
staffing had been adequate for his needs up to that point. There was nothing indicating that one or
two additional staff members was clearly necessary for Cohoon's safety.


Cochrum places much weight on the resident council reports recommending additional staff and
complaining about wait times. Those reports, however, indicate only that residents were unhappy
with wait times, and that staff *1048  at times appeared hurried. There is nothing in those reports
to suggest the staffing levels created a safety hazard. In hindsight, of course, it is easy to see how
additional staff may have led to more monitoring and possibly even saved Cohoon, but there was
nothing at that time to suggest that the staffing levels had created an imminent hazard. Nor was
there any evidence that management was pressuring Costa Victoria to reduce staffing to unsafe
levels for economic reasons. Moreover, Costa Victoria met the legal minimum staffing levels for
the number of patients they had.


In concluding Cochrum had failed to present evidence of recklessness, the trial court relied on
Worsham, supra, 226 Cal.App.4th 331, 171 Cal.Rptr.3d 667. There, the plaintiff had broken a
hip and, after surgery, was in the transitional care unit of a hospital to recover. While there,
she fell again, breaking more bones. (Id. at p. 334, 171 Cal.Rptr.3d 667.) The plaintiff filed a
complaint, alleging the transitional care unit “was understaffed and undertrained, and that the lack
of sufficient well-trained staff caused Ms. Worsham's fall.” (Ibid.) The court affirmed a sustained
demurrer, stating, “The allegations in the second amended complaint are not sufficient to render
[the defendant's] conduct in failing to provide adequate staffing anything more than professional
negligence.” (Id. at p. 338, 171 Cal.Rptr.3d 667.) Similarly, here, a slight understaffing, without
any indication that it created an imminent risk of harm, does not amount to recklessness.
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On the other hand, we recognize that, as the court held in Fenimore v. Regents of the University
of California (2016) 245 Cal.App.4th 1339, 200 Cal.Rptr.3d 345, understaffing can amount to
recklessness under the right circumstances. There, the court reversed the sustaining of a demurrer
(id. at p. 1342, 200 Cal.Rptr.3d 345), where the complaint alleged a hospital had “a pattern and
knowing practice of improperly understaffing to cut costs” (id. at p. 1349, 200 Cal.Rptr.3d 345).
The court did not explain what sort of pattern or practice would suffice, nor how drastic the
understaffing would have to be to amount to recklessness. But, we agree that, at least in principle,
understaffing could amount to recklessness if it is sufficiently egregious. That was not the case
here.


**469  [11] Next, Cochrum contends the evidence demonstrated “recklessly inadequate training.”
Here, she focuses on the evidence that the licensed nurses had not received continuing education
on choking during the year 2012. She cites California Code of Regulations, title 22, section 72517,
which requires skilled nursing facilities to maintain “an ongoing educational program planned and
conducted for the development and improvement of necessary skills and knowledge for all facility
personnel.” The program must include, but is not limited to, a list of 10 topics, one of which is
“[c]hoking prevention and intervention.” (Id. at subd. (a)(10).) At trial, multiple staff members
testified that they attended ongoing educational programs, but defendants were unable to produce
any sign-in sheets demonstrating that licensed nurses attended any *1049  programs. From this,
the jury could conclude the licensed nurses did not attend educational programs as required.


Even so, this did not amount to “egregious” misconduct akin to that which would warrant
punitive damages. The evidence showed Costa Victoria did have an ongoing educational program
addressing a multitude of topics, including choking. The sign-in sheet from the choking program,
in April 2012, shows that 16 staff members attended, though all were certified nursing assistants
rather than licensed nurses. Nevertheless, the evidence showed that all nurses were CPR certified,
and as part of that training they had to be trained on choking prevention at least every two years.
Cochrum has not cited any authority indicating all staff must be trained on choking prevention
every year. The regulation above requires an ongoing educational program, as well as topics that
must be covered in the program, but is no more specific than that.


Moreover, there is no evidence in the record that a lack of training caused Cohoon's death. Nurse
Grimble, who was the first to encounter Cohoon unresponsive, testified that his life support
certification was current as of December 2012. Nurse Grimble knew how to perform the Heimlich
maneuver, but chose not to because he did not believe Cohoon was choking. He performed a finger
sweep of Cohoon's mouth, found no food, and saw Cohoon's chest rising and falling with the use
of the Ambu bag. There is nothing in the record to suggest that an additional educational program
on choking prevention would have changed anything. Nor, more importantly, did defendants have
any reason to believe the lack of a choking program presented an imminent risk of death, such
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that the failure to ensure licensed nurses attended a program was reckless. The failure to require
licensed nurses to attend a choking program that year was, at most, negligent.


[12] Next, Cochrum contends the evidence supports a finding of a “reckless failure to monitor.”
The fundamental problem with Cochrum's argument is there was no evidence the failure to monitor
was intentional, or that the staff was indifferent to Cochrum's plight. Nurse Grimble testified he was
not aware of any specific supervision order, but agreed patients with dysphagia normally require
some type of supervision, and that the staff in general was performing that function, though no one
person was assigned to monitor Cohoon. And Nurse Grimble did check on Cohoon. He recorded
that Cohoon's dinner was served at 5:12 p.m. that evening. The paramedics were called at 5:31
p.m. At most, therefore, Nurse Grimble waited 19 minutes to check in on Cohoon (he testified
that he thought it was approximately 15 minutes). The jury could certainly find that more frequent
monitoring was warranted, but 19 minutes is not egregious. Moreover, **470  so far as Nurse
Grimble was aware, Cochrum had received the proper food, and thus he had *1050  no reason
to believe Cohoon was in imminent danger of choking. There is simply nothing in this record to
suggest the staff was acting with callous indifference.


[13] Finally, Cochrum asserts the evidence supports a finding of a “reckless failure to provide
the correct diet.” Once again, however, there is no evidence Cohoon was intentionally given the
wrong diet or that the staff was indifferent to Cohoon's swallowing difficulty. On the contrary, the
evidence shows that when the staff initially noticed Cohoon struggling, they moved promptly to
address the issue. Ultimately, there was evidence showing there was a failure of communication
somewhere along the way, such that the kitchen staff provided the wrong meal and the nursing
staff failed to notice the discrepancy, but there is no evidence that the miscommunication was
intentional or born of callous indifference.


Because we find there is no substantial evidence that defendants acted recklessly, we conclude the
court properly granted JNOV. Accordingly, we need not address the grant of the new trial motion,
as it was applicable only in the event the JNOV ruling was reversed. Additionally, Cochrum
contends the court erred in not awarding separate awards of $250,000 against Flagstone and Costa
Victoria under the Elder Abuse and Dependent Adult Civil Protection Act. Since we affirm the
judgment for defendants on that claim, we need not address this issue. Likewise, Cochrum contends
the award of attorney fees pursuant to the Elder Abuse and Dependent Adult Civil Protection Act
was insufficient. That argument is also moot in light of our holding.


The Court Did Not Err in Not Granting the JNOV in Full
We turn now to the cross-appeal. Defendants raise two issues.


First, they contend there is insufficient evidence to support all causes of action, and thus the
court should have granted their JNOV motion in full and entered a complete defense judgment.
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Their argument focuses on causation: they argue there was insufficient evidence that Cohoon
choked to death, and thus insufficient evidence that defendants’ negligence caused Cohoon's death.
Essentially, their argument is that no one actually saw Cohoon's airway completely blocked (the
EMT said only that he could not see Cohoon's vocal chords, not that he confirmed the airway was
completely obstructed). Moreover, Nurse Grimble saw Cohoon's chest rising and falling while
using the Ambu bag, which is inconsistent with an obstructed airway.


*1051  [14] We reject that contention. Cochrum's medical expert (who actually treated Cohoon
in the emergency room) opined that Cohoon choked, and overwhelming circumstantial evidence
supported his opinion. Cohoon had been recently diagnosed with swallowing difficulty and his diet
was modified. That diet change was not properly communicated to the kitchen. He was found in
respiratory arrest with large pieces of chicken preventing intubation. At the hospital, 10 additional
significant-sized pieces of chicken were removed from his airway. And the hospital physicians
ruled out a heart attack as the cause. It is hard to imagine a more compelling circumstantial case.


The fact that Nurse Grimble believed he saw Cohoon's chest rise and fall is not enough to obviate
the overwhelming circumstantial evidence that Cohoon choked. In the heat of the moment, Nurse
Grimble may well have been mistaken. Or, perhaps the finger sweep inadvertently dislodged
enough food to permit air to pass. Or, **471  perhaps the force of the Ambu bag itself was
enough to dislodge food. The point is: the record is not adequate to definitively establish that Nurse
Grimble's testimony, and the inference defendants draw from it, are unassailable. We must draw
inferences in favor of the judgment.


[15] Second, defendants contend the MICRA cap on damages for wrongful death applies to both
Costa Victoria and Flagstone. The court held Flagstone's liability was not capped. It calculated
damages for the wrongful death claim as follows: the jury awarded $350,000. It apportioned 80
percent of the fault to Costa Victoria, and 20 percent to Flagstone, which equates to $70,000
for Flagstone and $280,000 for Costa Victoria. MICRA applies to Costa Victoria, not Flagstone.
Therefore, Costa Victoria's liability was reduced to $250,000, while Flagstone's remained $70,000,
for a total award of $320,000. Defendants contend the award should have been limited to a total
of $250,000. We disagree.


MICRA “was enacted in 1975 in response to what the Legislature perceived as a
medical malpractice insurance crisis that threatened the quality of health care in the state.
[Citations.] MICRA includes a variety of provisions calculated to reduce the costs of medical
malpractice insurance by limiting the amount and timing of recovery in cases of professional
negligence.” (Lathrop v. HealthCare Partners Medical Group (2004) 114 Cal.App.4th 1412,
1418, 8 Cal.Rptr.3d 668 (Lathrop ).) MICRA statutes are scattered across various codes. (See
Smith v. Ben Bennett, Inc. (2005) 133 Cal.App.4th 1507, 1514, 35 Cal.Rptr.3d 612 [listing
statutes].) The only statute at issue here is Civil Code section 3333.2, which provides, “(a) In
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any action for injury *1052  against a health care provider based on professional negligence, the
injured plaintiff shall be entitled to recover noneconomic losses to compensate for pain, suffering,
inconvenience, physical impairment, disfigurement and other nonpecuniary damage. [¶] (b) In no
action shall the amount of damages for noneconomic losses exceed two hundred fifty thousand
dollars ($250,000).” 6


6 Cochrum does not dispute that MICRA applies to Costa Victoria's liability on the wrongful
death cause of action. She does not contend, for example, that the negligence was not based
on professional negligence, rendering MICRA wholly inapplicable. We thus assume MICRA
applies to Cochrum's claim.


The question is whether Flagstone may avail itself of the MICRA cap even though it is,
undisputedly, not a health care provider. 7  We conclude it may not because its liability was not
purely vicarious through Costa Victoria. Instead, the jury found Flagstone was 20 percent at fault
for Cohoon's death, and that Flagstone's employee acted negligently. Defendants do not challenge
the sufficiency of the evidence supporting those findings.


7 Section 3333.2 defines a “ ‘[h]ealth care provider’ ” as “any person licensed or certified
pursuant to Division 2 (commencing with Section 500) of the Business and Professions Code,
or licensed pursuant to the Osteopathic Initiative Act, or the Chiropractic Initiative Act, or
licensed pursuant to Chapter 2.5 (commencing with Section 1440) of Division 2 of the Health
and Safety Code; and any clinic, health dispensary, or health facility, licensed pursuant to
Division 2 (commencing with Section 1200) of the Health and Safety Code. ‘Health care
provider’ includes the legal representatives of a health care provider.” It is undisputed that
Flagstone does not qualify.


The evidence supporting those findings is that Costa Victoria's licensed facility administrator,
David Jorgenson, was a Flagstone employee who oversaw another nursing facility besides Victoria
Center. As the licensed administrator, Jorgenson was ultimately responsible for managing the
**472  facility, including hiring at Victoria Center, and one of Cochrum's theories of negligence
was that Victoria Center was understaffed. We concluded above that the understaffing did
not amount to recklessness, but defendants do not challenge Cochrum's contention that the
understaffing breached a duty of care. Thus Flagstone was itself liable through the act of its
employee, Jorgenson.


This fact distinguishes the present case from Lathrop, supra, 114 Cal.App.4th 1412, 8 Cal.Rptr.3d
668, the case defendants most heavily rely on. There, a plaintiff sued doctors and the partnership
that employed them for medical malpractice. (Id. at p. 1417, 8 Cal.Rptr.3d 668.) A jury found the
partnership 58 percent liable for plaintiff's damages, which included $2.1 million in noneconomic
damages. (Ibid.) The trial court held MICRA did not apply to the partnership, and it appealed.
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(Id. at p. 1418, 8 Cal.Rptr.3d 668.) On appeal, the court held the partnership was not a *1053
“health care provider” under section 3333.2, and thus could not directly avail itself of the limitation
on damages. (Id. at pp. 1419-1420, 8 Cal.Rptr.3d 668.) However, because its liability was purely
vicarious through respondeat superior, it was entitled to assert whatever defenses the doctors could
assert, including the MICRA cap. (Id. at pp. 1421-1423, 8 Cal.Rptr.3d 668.) The court premised
this conclusion on its analysis that “there was no basis for a jury finding of direct negligence by [the
partnership] as an entity.” Instead it “was held vicariously liable for the professional negligence of
[the doctors] under the doctrine of respondeat superior.” (Id. at p. 1422, 8 Cal.Rptr.3d 668.) From
that conclusion, the court framed the issue as follows: “The key question before us is whether
the MICRA cap on noneconomic damages extends not only to health care providers but also to
defendants held vicariously liable for the professional negligence of a health care provider under
the doctrine of respondeat superior.” (Ibid., italics added.)


That is simply not the issue before us. Flagstone was held vicariously liable for the acts of
Jorgenson, not the acts of Costa Victoria, and it is undisputed that Jorgenson is not a health care
provider under MICRA.


[16]  [17]  [18] Defendants emphasize the jury's finding that Costa Victoria and Flagstone were
“engaged in a Joint Venture.” “A joint venture ... is an undertaking by two or more persons jointly
to carry out a single business enterprise for profit.” (Nelson v. Abraham (1947) 29 Cal.2d 745,
177 P.2d 931.) “There are three basic elements of a joint venture: the members must have joint
control over the venture (even though they may delegate it), they must share the profits of the
undertaking, and the members must each have an ownership interest in the enterprise.” (Orosco v.
Sun-Diamond Corp. (1997) 51 Cal.App.4th 1659, 1666, 60 Cal.Rptr.2d 179.) Where a joint venture
is established, the parties to the venture are vicariously liable for the torts of the other in furtherance
of the venture. (Dixon v. City of Livermore (2005) 127 Cal.App.4th 32, 42, 25 Cal.Rptr.3d 50.)


A joint venture, however, does not obliterate the distinct identity of the parties to the venture. The
jury explicitly found that both Flagstone and Costa Victoria acted negligently, and it was able to
parse their relative fault. The joint-venture finding may have implications for how the judgment
can be collected, but it does not change the fact that both parties acted negligently. Because
Flagstone's negligence was independent of Costa Victoria, and not purely vicarious, Flagstone
cannot piggyback on Costa Victoria's MICRA defense.


**473  *1054  DISPOSITION


The judgment is affirmed. The parties shall bear their own costs on appeal. 8
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8 Defendants’ unopposed motion for judicial notice of the legislative history documents
pertaining to Senate Bill No. 679 (1991-1992 Reg. Sess.), which amended aspects of the
Elder Abuse Act, is granted.


Bedsworth, Acting P. J., and Goethals, J., concurred.
The petition of appellant Donna Cochrum for review by the Supreme Court was denied October
17, 2018, S251140. Corrigan, J., did not participate therein.


All Citations


25 Cal.App.5th 1034, 236 Cal.Rptr.3d 457, 18 Cal. Daily Op. Serv. 7900, 2018 Daily Journal
D.A.R. 7922


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0205789201&originatingDoc=I5f1f3f609b5c11e89b71ea0c471daf33&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0120762601&originatingDoc=I5f1f3f609b5c11e89b71ea0c471daf33&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Return to brief (Ctrl+W)

		Cochrum v. Costa Victoria Healthcare, LLC, (2018) 25 Cal.App.5th 1034






Covenant Care, Inc. v. Superior Court, 32 Cal.4th 771 (2004)
86 P.3d 290, 11 Cal.Rptr.3d 222, 04 Cal. Daily Op. Serv. 2526...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


32 Cal.4th 771
Supreme Court of California


COVENANT CARE, INC., et al., Petitioners,
v.


The SUPERIOR COURT of Los Angeles County, Respondent;
Lourdes M. Inclan et al., Real Parties in Interest.


No. S098817.
|


March 25, 2004.


Synopsis
Background: Decedent's children sued care facility for elder abuse under Elder Abuse and
Dependent Adult Civil Protection Act, and moved for leave to claim punitive damages. The
Superior court of Los Angeles County, No. LC041017, Richard B. Wolfe, J., granted the motion.
Care facility petitioned for writ relief. The Court of Appeal denied the petition.


[Holding:] The Supreme Court granted review, superseding the opinion of the Court of Appeal,
and in an opinion by Werdegar, J., held that procedural prerequisites to seeking punitive damages
in an action for damages arising out of professional negligence of a health care provider did not
apply to punitive damage claim alleging elder abuse under the Elder Abuse and Dependent Adult
Civil Protection Act; disapproving Community Care & Rehabilitation Center v. Superior Court,
79 Cal.App.4th 787, 94 Cal.Rptr.2d 343.


Affirmed.


Opinion, 107 Cal.Rptr.2d 291, superseded.


West Headnotes (8)


[1] Negligence Trades, Special Skills and Professions
Negligence Care required in general
In its ordinary sense, “professional negligence” is failure to exercise knowledge, skill, and
care ordinarily employed by members of the profession in good standing.
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[2] Courts Previous Decisions as Controlling or as Precedents
Statutes Construing together;  harmony
Judicial precedent on similar facts may be relevant, but establishing terminological
uniformity throughout codified law is less important than discerning the intent of the
Legislature so as to effectuate the purpose of each individual statute.


4 Cases that cite this headnote


[3] Health Exemplary or punitive damages
The procedural prerequisites to seeking punitive damages in an action for damages arising
out of the professional negligence of a health care provider did not apply to punitive
damages claim in action against skilled nursing facility for elder abuse seeking the
heightened civil remedies provided under the Elder Abuse and Dependent Adult Civil
Protection Act. West's Ann.Cal.C.C.P. § 425.13; West's Ann.Cal.Welf. & Inst.Code §
15600 et seq.


See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 291.


69 Cases that cite this headnote


[4] Protection of Endangered Persons Deprivation, neglect, or abandonment
As used in the Elder Abuse and Dependent Adult Civil Protection Act, “neglect” refers
not to the substandard performance of medical services but, rather, to the failure of those
responsible for attending to the basic needs and comforts of elderly or dependent adults,
regardless of their professional standing, to carry out their custodial obligations; the
statutory definition of neglect speaks not of the undertaking of medical services, but of the
failure to provide medical care. West's Ann.Cal.Welf. & Inst.Code § 15600 et seq.


59 Cases that cite this headnote


[5] Health Nursing homes
Negligence Vulnerable and Endangered Persons;  Rescues
Fact that Legislature intended the Elder Abuse Act to sanction only egregious acts of
misconduct distinct from professional negligence contravenes any suggestion that, in
defining elder abuse to include failure to provide medical care, the Legislature intended
that health care providers, alone among elder custodians, would enjoy under the Act the
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procedural protections they enjoy when sued for negligence in their professional health
care practice. West's Ann.Cal.Welf. & Inst.Code § 15600 et seq.


66 Cases that cite this headnote


[6] Protection of Endangered Persons Deprivation, neglect, or abandonment
“Neglectful elder abuse” is the failure of those responsible for attending to the basic needs
and comforts of elderly or dependent adults, regardless of their professional standing, to
carry out their custodial obligations. West's Ann.Cal.Welf. & Inst.Code § 15600 et seq.


31 Cases that cite this headnote


[7] Health Exemplary or punitive damages
Statutory procedure for alleging punitive damages against health care providers was
designed to require greater certainty of the propriety of imposing punitive damages by
requiring clear and convincing evidence of fraud, malice, or oppression and by modifying
the definition of malice to include despicable, willful conduct, and to provide additional
protection by establishing a pretrial hearing mechanism by which the court would
determine whether an action for punitive damages could proceed. West's Ann.Cal.C.C.P.
§ 425.13(a).


13 Cases that cite this headnote


[8] Courts Dicta
An unnecessarily broad holding is informed and limited by the facts of the case in which
it is articulated.


2 Cases that cite this headnote


Attorneys and Law Firms


***223  *775  Horvitz & Levy, Julie L. Woods, David S. Ettinger, Encino; Even, Crandall,
Wade, Lowe & Gates, Randolph M. Even & Associates, Randolph M. Even, Woodland Hills and
Stephanie Charles, North Hollywood, for Petitioners.


Hooper, Lundy & Bookman, Mark E. Reagan and Mark A. Johnson, Sacramento, for California
Association of Health Facilities as Amicus Curiae on behalf of Petitioners.
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*776  Hanson, Bridgett, Marcus, Vlahos & Rudy, Paul A. Gordon, San Francisco, and Michelle
L. Sullivan for California Association of Homes and Services for the Aging as Amicus Curiae on
behalf of Petitioners.


Fred J. Hiestand, Sacramento, for Californians Allied for Patient Protection and ***224  the Civil
Justice Association of California as Amici Curiae on behalf of Petitioners.


Thelen Reid & Priest, Curtis A. Cole, Kenneth R. Pedroza, Los Angeles, and E. Todd Chayet
for California Medical Association, California Dental Association and California Healthcare
Association as Amici Curiae on behalf of Petitioners.


No appearance for Respondent.


Houck & Balisok, Russell S. Balisok, Steven Wilheim, Glendale, Patricia L. Canner; Law Office
of Carol S. Jimenez and Carol S. Jimenez, Long Beach, for Real Parties in Interest.


Peter G. Lomhoff, Oakland, for California Advocates for Nursing Home Reform, Inc., as Amicus
Curiae on behalf of Respondent and Real Parties in Interest.


Wilkes & McHugh, Stephen M. Garcia, Burlingame, David T. Bamberger; Robinson, Calcagnie &
Robinson and Sharon J. Arkin, Newport Beach, for Consumer Attorneys of California as Amicus
Curiae on behalf of Real Parties in Interest.


Opinion


**292  WERDEGAR, J.


We granted review in this matter to resolve a conflict among the Courts of Appeal as to whether
the procedural prerequisites to seeking punitive damages in an action for damages arising out of
the professional negligence of a health care provider, codified at Code of Civil Procedure section
425.13, subdivision (a) (section 425.13(a)), apply to punitive damage claims in actions alleging
elder abuse subject to heightened civil remedies under the Elder Abuse and Dependent Adult Civil
Protection Act (Welf. & Inst.Code, § 15600 et seq.) (Elder Abuse Act or Act). The Court of Appeal
concluded section 425.13(a) does not apply. We agree, finding nothing in the text, legislative
history, or purposes of either section 425.13(a) or the Elder Abuse Act to suggest the Legislature
intended to afford health care providers that act as elder custodians, and that egregiously abuse
the elders in their custody, the special protections against exemplary damages they enjoy when
accused of negligence in providing health care. Accordingly, we affirm the judgment of the Court
of Appeal.
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*777  Background 1


1 Plaintiffs' motions for judicial notice, filed on January 30, 2002, and on May 1, 2002,
respectively, are denied. (Mangini v. R.J. Reynolds Tobacco Co. (1994) 7 Cal.4th 1057, 1064,
31 Cal.Rptr.2d 358, 875 P.2d 73.) Defendants' motion for judicial notice, filed on November
20, 2001, is granted.


Lourdes M. Inclan and Juan C. Inclan (plaintiffs) sued Covenant Care California, Inc., and
Covenant Care, Inc. (defendants), for damages caused by defendants' care and treatment of their
father, Juan A. Inclan (decedent), during the approximately eight weeks that decedent, an elder, 2


resided at defendants' skilled nursing facility in Los Angeles. More than two years after filing their
initial complaint, plaintiffs moved for leave to file a fourth amended complaint. In their proposed
fourth amended complaint, plaintiffs sought damages, including “general damages for pain and
suffering according to proof,” for willful misconduct, intentional infliction of emotional distress,
constructive fraud, fraud, battery, false imprisonment, elder abuse, and wrongful death. They also
sought punitive damages.


2 “ ‘Elder’ means any person residing in this state, 65 years of age or older.” (Welf. &
Inst.Code, § 15610.27.)


Plaintiffs' fourth amended complaint contained detailed and specific factual allegations of elder
abuse. Specifically, plaintiffs ***225  alleged that decedent suffered from Parkinson's disease.
Plaintiffs contracted with a managed care organization to oversee decedent's care, to act within
plaintiffs' directives, and to inform plaintiffs of any change in decedent's condition or other
situation requiring their attention. The managed care organization, however, assumed rights and
usurped powers over decedent neither contemplated nor agreed to by decedent or plaintiffs.
The managed care organization, sometimes in conspiracy with defendants, admitted and ordered
the discharge of decedent, without his consent, from various health care facilities, including a
convalescent hospital owned and operated by defendants, and “withh[e]ld essential care, treatment
and medical services from decedent including ... food, fluids, medicine, and basic nursing care
including basic palliative care.”


Plaintiffs alleged that defendants conspired and otherwise “acted with malice and oppression”
in moving and treating decedent in order to maximize revenue from the Medicare and Medicaid
programs and to avoid regulatory penalties for noncompliance with certain federal and state
regulations. At one point, decedent was compelled to transfer to defendants' skilled nursing facility.
At that facility, defendants provided decedent only with hospice services and deprived him of
skilled nursing services to which he was legally entitled. Decedent's subsequent injury and death
flowed in part from defendants' actions.
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*778  While decedent was at defendants' nursing facility, plaintiffs further alleged, defendants
knew he was suffering from Parkinson's disease and was unable to care for his personal needs.
Defendants nevertheless failed to provide decedent with proper care, nutrition, **293  hydration,
and medication. Defendants' conduct was in conscious disregard of decedent's rights and safety.
Decedent was left in his bed, unattended and unassisted, for excessively long periods. Although
decedent increasingly could not feed or hydrate himself, he was for long periods not provided
assistance with these activities. As a result, decedent was inadequately stimulated, became
malnourished, and lost much of his body weight. Decedent was left in his excrement for long
periods; he developed ulcers on his body that exposed muscle and bone and became septic; and
he also became severely dehydrated.


As decedent deteriorated, he manifested signs and symptoms of starvation, dehydration, neglect,
and abuse. Plaintiffs alleged that defendants deliberately failed to report such symptoms, neglect,
and abuse to public authorities as they were legally required to do. Moreover, defendants
misrepresented decedent's condition and failed to inform plaintiffs of his true condition, thus
concealing his deterioration from plaintiffs.


When decedent was transferred out of defendants' nursing facility to another facility (where he
died approximately a week later), plaintiffs alleged, decedent was in such condition that without
immediate intervention and aggressive care he would surely die from the effects of starvation,
dehydration, and infection. Decedent, however, was not transferred to an acute care facility but,
rather, to a 24–hour care setting where, without any care for his acute needs, he languished and
deteriorated further. As a direct and proximate result of defendants' neglect and abuse, decedent
sustained personal injury, including severe emotional distress, and died.


Plaintiffs filed their motion for leave to file the fourth amended complaint claiming punitive
damages on May 14, 1999. Defendants opposed the motion, arguing that under section 425.13(a),
which requires such a motion be “filed within two years ***226  after the complaint or initial
pleading is filed,” this was too late. The trial court granted plaintiffs' motion, ruling plaintiffs were
not required to comply with section 425.13(a) because the causes of action alleged in the fourth
amended complaint “go beyond mere or simple professional negligence.” The Court of Appeal
summarily denied defendants' petition for writ relief, and we denied review.


Subsequent to the trial court's ruling, a different district of the Court of Appeal issued an opinion
in Community Care & Rehabilitation Center v. Superior Court (2000) 79 Cal.App.4th 787, 94
Cal.Rptr.2d 343 (Community Care ). The court in Community Care held that section 425.13(a)
applies to *779  elder abuse actions in which punitive damages are sought, “whenever the
gravamen of an action is professional malfeasance—that is, malfeasance in the provision of health
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care services.” (Community Care, supra, at p. 797, 94 Cal.Rptr.2d 343.) Defendants moved the
trial court for reconsideration in light of Community Care, but the court denied the motion.


The Court of Appeal again denied defendants' petition for writ relief. Rejecting Community Care,
the Court of Appeal ruled that plaintiffs' elder abuse claim was exempt from “the procedural
hurdles created by section 425.13.” We granted review.


Discussion


As originally enacted in 1982, the Elder Abuse Act established requirements and procedures for
mandatory and nonmandatory reporting to local agencies of elder abuse, as defined, 3  and the
abuse of other dependent adults. The Act also addressed local agency investigation and criminal
prosecution of such cases. (See Stats.1982, ch. 1184, § 3, p. 4223.) The Act continues to contain
such provisions. (See generally Welf. & Inst.Code, § 15600 et seq.) 4


3 “ ‘Abuse of an elder or a dependent adult’ means either of the following: [¶] (a) Physical
abuse, neglect, financial abuse, abandonment, isolation, abduction, or other treatment
with resulting physical harm or pain or mental suffering. [¶] (b) The deprivation by a
care custodian of goods or services that are necessary to avoid physical harm or mental
suffering.” (Welf. & Inst.Code, § 15610.07.)


4 Although “[s]ubsequent amendment refined the 1982 enactment, ... the focus remained on
reporting abuse and using law enforcement to combat it. [Citation.] Also, Penal Code section
368 was enacted, making it [a criminal offense] for, among other things, a custodian of an
elder or dependent adult to willfully cause or permit various types of injury.” (Delaney v.
Baker (1999) 20 Cal.4th 23, 33, 82 Cal.Rptr.2d 610, 971 P.2d 986.)


**294  In 1991, in order “to enable interested persons to engage attorneys to take up the cause
of abused elderly persons and dependent adults” (Welf. & Inst.Code, § 15600, subd. (j)), the
Legislature added Welfare and Institutions Code section 15657 to the Act. That section makes
available, to plaintiffs who prove especially egregious elder abuse to a high standard, certain
remedies “in addition to all other remedies otherwise provided by law” (Welf. & Inst.Code, §
15657). Specifically, a plaintiff who proves “by clear and convincing evidence” that a defendant is
liable for physical abuse, neglect, or financial abuse (as these terms are defined in the Act), and that
the defendant has been guilty of “recklessness, oppression, fraud, or malice” in the commission of
such abuse, may recover attorney fees and costs. (Id., subd. (a), incorporating by reference Welf.
& Inst.Code, §§ 15610.30, 15610.57, 15610.63.) 5  On the same conditions, ***227  a plaintiff
who brings suit as the *780  personal representative of a deceased elder is partially relieved of the
limitation on damages in a decedent's action imposed by Code of Civil Procedure section 377.34
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and thus may recover damages up to $250,000 for emotional distress suffered by the decedent
prior to death. (Welf. & Inst.Code, § 15657, subd. (b).)


5 In its entirety, Welfare and Institutions Code section 15657 provides: “Where it is proven
by clear and convincing evidence that a defendant is liable for physical abuse as defined
in Section 15610.63, neglect as defined in Section 15610.57, or financial abuse as defined
in Section 15610.30, and that the defendant has been guilty of recklessness, oppression,
fraud, or malice in the commission of this abuse, in addition to all other remedies otherwise
provided by law: [¶] (a) The court shall award to the plaintiff reasonable attorney's fees
and costs. The term ‘costs' includes, but is not limited to, reasonable fees for the services
of a conservator, if any, devoted to the litigation of a claim brought under this article.[¶]
(b) The limitations imposed by Section 337.34 [sic: should be 377.34] of the Code of Civil
Procedure on the damages recoverable shall not apply. However, the damages recovered
shall not exceed the damages permitted to be recovered pursuant to subdivision (b) of Section
3333.2 of the Civil Code. [¶] (c) The standards set forth in subdivision (b) of Section 3294
of the Civil Code regarding the imposition of punitive damages on an employer based upon
the acts of an employee shall be satisfied before any damages or attorney's fees permitted
under this section may be imposed against an employer.”


Section 425.13(a) provides, in relevant part, that “[i]n any action for damages arising out of the
professional negligence of a health care provider, no claim for punitive damages shall be included”
unless the plaintiff “within two years after the complaint or initial pleading is filed or not less
than nine months before the date the matter is first set for trial, whichever is earlier” files a
motion demonstrating a “substantial probability” he or she will prevail on the claim. 6  The question
presented is whether plaintiffs' elder abuse claim is one “arising out of the professional negligence
of a health care provider” for the purposes of section 425.13(a). We have not previously addressed
whether a plaintiff seeking heightened remedies under the Elder Abuse Act must comply with
**295  section 425.13 in order to claim punitive damages.


6 In its entirely, section 425.13 provides: “(a) In any action for damages arising out of the
professional negligence of a health care provider, no claim for punitive damages shall
be included in a complaint or other pleading unless the court enters an order allowing
an amended pleading that includes a claim for punitive damages to be filed. The court
may allow the filing of an amended pleading claiming punitive damages on a motion by
the party seeking the amended pleading and on the basis of the supporting and opposing
affidavits presented that the plaintiff has established that there is a substantial probability
that the plaintiff will prevail on the claim pursuant to Section 3294 of the Civil Code. The
court shall not grant a motion allowing the filing of an amended pleading that includes a
claim for punitive damages if the motion for such an order is not filed within two years
after the complaint or initial pleading is filed or not less than nine months before the
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date the matter is first set for trial, whichever is earlier. [¶] (b) For the purposes of this
section, ‘health care provider’ means any person licensed or certified pursuant to Division 2
(commencing with Section 500) of the Business and Professions Code or licensed pursuant
to the Osteopathic Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant
to Chapter 2.5 (commencing with Section 1440) of Division 2 of the Health and Safety
Code; and any clinic, health dispensary, or health facility, licensed pursuant to Division 2
(commencing with Section 1200) of the Health and Safety Code. ‘Health care provider’
includes the legal representatives of a health care provider.”


*781  Plaintiffs assert that our reasoning in Delaney v. Baker, supra, 20 Cal.4th 23, 82 Cal.Rptr.2d
610, 971 P.2d 986 (Delaney ), precludes application of section 425.13 to Elder Abuse Act causes
of action. In Delaney, we held unanimously that a cause of action seeking the Act's heightened
remedies ***228  for reckless, oppressive, fraudulent, or malicious elder abuse is not based on
“professional negligence” within the meaning of Welfare and Institutions Code section 15657.2, 7


a section of the Act that excludes from its purview causes of action based on such negligence.
(Delaney, supra, at pp. 29–32, 82 Cal.Rptr.2d 610, 971 P.2d 986.) Our rationale, which we derived
from the language and history of the Act, was that the Legislature intended section 15657.2 to
clarify “that the acts proscribed [by the Act] do not include acts of simple professional negligence,
but refer to forms of abuse or neglect performed with some state of culpability greater than mere
negligence.” (Delaney, supra, at p. 32, 82 Cal.Rptr.2d 610, 971 P.2d 986.)


7 In its entirety, Welfare and Institutions Code section 15657.2 provides: “Notwithstanding
this article, any cause of action for injury or damage against a health care provider, as defined
in Section 340.5 of the Code of Civil Procedure based on the health care provider's alleged
professional negligence, shall be governed by those laws which specifically apply to those
professional negligence causes of action.”


Observing that the relevant language in section 425.13 (“arising out of the professional negligence
of a health care provider”) is similar to the Welfare and Institutions Code section 15657.2 language
we construed in Delaney (“based on the health care provider's alleged professional negligence”),
plaintiffs argue we should rule here, as we did there, that causes of action against health care
providers that otherwise come within the scope of the Elder Abuse Act are not within the meaning
of the section 425.13 language. (Delaney, supra, 20 Cal.4th at p. 32, 82 Cal.Rptr.2d 610, 971 P.2d
986.)


Factually, as noted, plaintiffs alleged their decedent suffered bodily injury, pain, and suffering
(including severe emotional distress) at defendants' hands. More specifically, plaintiffs alleged
decedent's injuries were caused by defendants' willful misconduct in violation of the Elder Abuse
Act, consisting in fraudulent business practices, intentional infliction of emotional distress, battery
upon, and false imprisonment of decedent. In describing defendants' abuse of decedent, plaintiffs
specifically alleged despicable and deceptive business practices, as well as other unlawful conduct
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by defendants, some of which constituted conspiracy and all of which was reckless, intentional,
deliberate, or knowing. Plaintiffs also alleged that in abusing decedent, defendants consciously
disregarded his rights and safety, acting with fraud, oppression, and malice.


[1]  In its ordinary sense, “professional negligence” is failure to exercise “ ‘knowledge, skill,
and care ordinarily employed by members of the profession in good standing.’ ” (Delaney,
supra, 20 Cal.4th at p. 31, 82 Cal.Rptr.2d 610, 971 P.2d 986.) Hence, *782  such misconduct as
plaintiffs alleged—intentional, egregious elder abuse—cannot be described as mere “professional
negligence” in the ordinary sense of those words. But as defendants point out, in light of our
prior pronouncements respecting section 425.13(a), that fact is not necessarily dispositive. (See
Central Pathology Service Medical Clinic, Inc. v. Superior Court (1992) 3 Cal.4th 181, 191–192,
10 Cal.Rptr.2d 208, 832 P.2d 924 (Central Pathology ).)


In Central Pathology, a patient sued a physician and a laboratory, alleging they failed to notify her
she was developing cancer when a pap smear the physician performed and sent to the laboratory
for analysis revealed the presence of abnormal cells. (Central Pathology, supra, 3 Cal.4th at p.
185, 10 Cal.Rptr.2d 208, 832 P.2d 924.) The patient's initial complaint was for negligence in the
provision of medical ***229  services, but she moved to amend it to add causes of action for
fraud and intentional infliction of emotional distress and to seek punitive damages in connection
with those claims. Construing section 425.13(a)'s reference to “any action for damages arising
out of the professional negligence of a health care provider,” we **296  concluded the statute
applied to the proposed additional intentional tort causes of action, as well as to the ordinary
negligence causes of action already contained in the complaint. (Central Pathology, supra, at p.
192, 10 Cal.Rptr.2d 208, 832 P.2d 924.) Were we to hold otherwise, we reasoned, “ injured patients
seeking punitive damages in an action involving professional negligence could readily assert that
their health care providers committed an intentional tort” and thus by “artful pleading” effectively
“annul the protection afforded [health care providers] by that section.” (Id. at p. 191, 10 Cal.Rptr.2d
208, 832 P.2d 924.)


Relying primarily on Central Pathology, defendants argue in effect that even egregious elder abuse
arises out of professional negligence (§ 425.13(a)) when such abuse is “directly related to the
professional services provided” (Central Pathology, supra, 3 Cal.4th at p. 191, 10 Cal.Rptr.2d 208,
832 P.2d 924) by a health care provider. Defendants acknowledge that, on its face, section 425.13(a)
applies only to causes of action arising from negligence, and that in Delaney we distinguished
between “professional negligence” and statutory elder abuse. Nevertheless, defendants point
out, health care providers can at once be subject to liability under the Elder Abuse Act and
protected by section 425.13(a)'s restrictions on the pleading of punitive damages. Because Central
Pathology's broad phrasing potentially supports this possibility and Delaney does not expressly
bar it, defendants urge that we declare it to be the law.
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[2]  [3]  Notwithstanding the parties' focus on Central Pathology and Delaney, resolution of
the issue here is not simply an exercise in conforming our result to our previous phraseology.
Judicial precedent on similar facts may be relevant, but “[e]stablishing terminological uniformity
throughout our codified law is less important than discerning ‘ “the intent of the Legislature so
as *783  to effectuate the purpose” ’ of each individual statute.” (Delaney, supra, 20 Cal.4th at
p. 42, 82 Cal.Rptr.2d 610, 971 P.2d 986.) Ultimately, “the ascertainment of legislative intent is
the paramount principle of statutory interpretation.” (In re Michael G. (1988) 44 Cal.3d 283, 289,
243 Cal.Rptr. 224, 747 P.2d 1152.) For the following reasons, we agree with the Court of Appeal
that section 425.13's limitations on actions for damages arising out of professional negligence (§
425.13(a)) were not meant to burden those who pursue the cause of abused elderly persons (Welf.
& Inst.Code, § 15600, subd. (j)) under the Elder Abuse Act.


Plain language. First, nothing in the text of either section 425.13(a) or the Elder Abuse Act
suggests the Legislature meant to link the two statutes. While section 425.13 by its terms applies
only to causes of action arising out of “negligence” (§ 425.13(a)), every cause of action seeking
the Act's heightened civil remedies, by definition, arises out of “recklessness, oppression, fraud, or
malice” (Welf. & Inst.Code, § 15657). The earlier enacted section 425.13(a), of course, contains
no reference to the Elder Abuse Act or to elder abuse; neither does the subsequently enacted Act
contain any reference to section 425.13(a).


[4]  It is true that statutory elder abuse includes “neglect as defined in Section 15610.57” (Welf.
& Inst.Code, § 15657), which in turn includes negligent failure of an elder custodian “to provide
medical care for [the elder's] physical and mental health ***230  needs” (id., § 15610.57, subd.
(b)(2)). But as we explained in Delaney, “neglect” within the meaning of Welfare and Institutions
Code section 15610.57 covers an area of misconduct distinct from “professional negligence.” As
used in the Act, neglect refers not to the substandard performance of medical services but, rather,
to the “failure of those responsible for attending to the basic needs and comforts of elderly or
dependent adults, regardless of their professional standing, to carry out their custodial obligations.”
(Delaney, supra, 20 Cal.4th at p. 34, 82 Cal.Rptr.2d 610, 971 P.2d 986.) Thus, the statutory
definition of “neglect” speaks not of the undertaking of medical services, but of the failure to
provide medical care. (Ibid.) Notably, the other forms of abuse, as defined in the Act—physical
abuse and fiduciary abuse (Welf. & Inst.Code, § 15657)—are forms of intentional wrongdoing
also distinct from **297  “ professional negligence.” (Delaney, supra, at p. 34, 82 Cal.Rptr.2d
610, 971 P.2d 986.)


As we determined in Delaney, if the neglect (or other abuse) is reckless or done with oppression,
fraud, or malice, “then the action falls within the scope of [Welfare and Institution Code] section
15657 and as such cannot be considered simply ‘based on ... professional negligence’ .... That only
these egregious acts were intended to be sanctioned under section 15657 is further underscored
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by the fact that the statute requires liability to be proved by a heightened ‘clear and convincing
evidence’ standard.” (Delaney, supra, 20 Cal.4th at p. 35, 82 Cal.Rptr.2d 610, 971 P.2d 986.)


[5]  *784  Because in Delaney we were construing the term “professional negligence” as used
in the Elder Abuse Act, our actual holding did not impinge on the holding of Central Pathology
that professional negligence within the meaning of section 425.13 can encompass intentional torts.
(Central Pathology, supra, 3 Cal.4th at p. 192, 10 Cal.Rptr.2d 208, 832 P.2d 924.) Nevertheless,
our conclusion that the Legislature intended the Elder Abuse Act to sanction only egregious acts
of misconduct distinct from professional negligence contravenes any suggestion that, in defining
“elder abuse” to include failure to provide medical care, the Legislature intended that health care
providers, alone among elder custodians, would enjoy under the Act the procedural protections
they enjoy when sued for negligence in their professional health care practice. (See Delaney, supra,
20 Cal.4th at p. 35, 82 Cal.Rptr.2d 610, 971 P.2d 986 [discussing the anomaly of such a result].)


Legislative history. Second, nothing in the legislative history of either section 425.13(a) or the
Elder Abuse Act suggests the Legislature meant to link the two statutes. Our past pronouncements
succinctly describe the relevant history. (See Central Pathology, supra, 3 Cal.4th at pp. 189–190,
10 Cal.Rptr.2d 208, 832 P.2d 924; Delaney, supra, 20 Cal.4th at pp. 31–34, 82 Cal.Rptr.2d 610,
971 P.2d 986.)


Section 425.13 was added to the Code of Civil Procedure in 1987. “As originally enacted, the
section was not limited to medical malpractice. The statute provided, ‘No claim for punitive
damages against a health care provider shall be included in a complaint or other pleading unless
the court enters an order allowing an amended pleading that includes a claim for punitive damages
to be filed.’ (Stats.1987, ch. 1498, § 7, p. 5782.) The next year the Legislature amended the section
by incorporating former section 425.13 into new subdivision (a) of that section and by altering the
first sentence to read, ‘In any action for damages arising out of the professional negligence of a
health care provider, no claim for punitive damages shall be included....’ (Stats.1988, ch. 1205, §
1, p. ***231  4028.)” (Central Pathology, supra, 3 Cal.4th at pp. 188–189, 10 Cal.Rptr.2d 208,
832 P.2d 924, italics omitted.)


The Legislature enacted the Elder Abuse Act's heightened civil damage remedies for egregious
elder abuse three years later, in 1991. (Stats.1991, ch. 774, § 3, p. 3477 [enacting Sen. Bill No. 679
(1991–1992 Reg. Sess.) ].) As we recounted in Delaney, in the 1991 amendments to the Act, the
Legislature shifted the focus in protecting vulnerable and dependent adults from reporting abuse
and using law enforcement to combat it, “to private, civil enforcement of laws against elder abuse
and neglect. ‘[T]he Legislature declared that “infirm elderly persons and dependent adults are a
disadvantaged class, that cases of abuse of these persons are seldom prosecuted as criminal matters,
and few civil cases are brought in connection with this abuse due to problems of proof, court delays,
and the lack of incentives to prosecute these suits.” ( [Welf. & Inst.Code,] § 15600, subd. (h), added
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by Stats.1991, ch. 774, *785  § 2.) ... [Citation.]’ [Citation.] As was stated in the Senate Rules
Committee's analysis of Senate Bill No. 679, ‘in practice, the death of the victim and the difficulty
in finding an attorney to handle an abuse case where attorneys fees may not be awarded, impedes
many victims from suing successfully. [¶] This bill would address the problem by: ... authorizing
the court to award attorney's fees in specified cases; [and by] allowing pain and suffering damages
to be awarded when a verdict of intentional and reckless abuse was handed down after the abused
elder dies.’ (Sen. **298  Rules Com., Analysis of Sen. Bill No. 679 (1991–1992 Reg. Sess.) as
amended May 8, 1991, p. 3.)” (Delaney, supra, 20 Cal.4th at p. 33, 82 Cal.Rptr.2d 610, 971 P.2d
986.)


[6]  As we determined in Central Pathology, the legislative history of section 425.13 demonstrates
that the Legislature's intent in enacting the statute was to protect health care providers (or
practitioners) only in their professional capacity as providers; there was no intent to protect them
in any other capacity. (Central Pathology, supra, 3 Cal.4th at p. 189, 10 Cal.Rptr.2d 208, 832
P.2d 924; see also id. at p. 190, 10 Cal.Rptr.2d 208, 832 P.2d 924.) Without question, health care
provider and elder custodian “capacities” are conceptually distinct. “Health care provider” means
any person licensed or certified pursuant to specified licensing provisions and any licensed clinic,
health dispensary, or health facility and their legal representatives. (§ 425.13, subd. (b).) Neglectful
elder abuse, by contrast, as noted, is “the failure of those responsible for attending to the basic
needs and comforts of elderly or dependent adults, regardless of their professional standing, to
carry out their custodial obligations.” (Delaney, supra, 20 Cal.4th at p. 34, 82 Cal.Rptr.2d 610,
971 P.2d 986, italics added.)


Moreover, the legislative history of the Elder Abuse Act “indicates that those who enacted the
statute thought that the term ‘professional negligence,’ ... within the meaning of [Welfare and
Institutions Code] section 15657.2, was mutually exclusive of the abuse and neglect specified in
[Welfare and Institutions Code] section 15657” as actionable under the Act. (Delaney, supra, 20
Cal.4th at p. 30, 82 Cal.Rptr.2d 610, 971 P.2d 986.) As we have noted, the Legislature apparently
concluded that the high standard imposed by section 15657—clear and convincing evidence of
(i) liability and (ii) recklessness, malice, oppression or fraud—adequately protects health care
providers from liability under the statute for acts of simple or even gross negligence. (Delaney,
supra, at p. 32, 82 Cal.Rptr.2d 610, 971 P.2d 986.) We are ***232  not authorized to gainsay that
legislative judgment. 8


8 As we conclude the Legislature did not intend section 425.13 to apply to causes of action
seeking heightened remedies under the Elder Abuse Act, we do not reach the additional
question raised by plaintiffs whether all defendants were or are health care providers entitled
to invoke the protection of section 425.13.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992136661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.13&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992136661&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992136661&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992136661&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.13&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657.2&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657.2&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=661&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.13&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.13&originatingDoc=I7ca1865afa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Covenant Care, Inc. v. Superior Court, 32 Cal.4th 771 (2004)
86 P.3d 290, 11 Cal.Rptr.3d 222, 04 Cal. Daily Op. Serv. 2526...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


Defendants argue the Legislature's failure expressly to exempt Elder Abuse actions from section
425.13 obliges us to construe the section as including such actions. In support, they contend that
elder abuse, when committed by a *786  health care provider, is “an injury that is directly related to
the professional services provided by a health care provider acting in its capacity as such” (Central
Pathology, supra, 3 Cal.4th at p. 191, 10 Cal.Rptr.2d 208, 832 P.2d 924). Defendants' argument
fails on three counts.


First, the rules of statutory construction defendants invoke—viz., that presumably the Legislature
knew how to create an exemption if it wished to do so and that courts generally may not insert
what the Legislature has omitted from a statute (see California Fed. Savings & Loan Assn. v.
City of Los Angeles (1995) 11 Cal.4th 342, 349, 45 Cal.Rptr.2d 279, 902 P.2d 297)—have no
application unless one assumes, at the outset, the facial applicability of section 425.13. But section
425.13(a), which references “professional negligence,” is not facially applicable to claims for
heightened civil remedies under the Elder Abuse Act, which entail “recklessness, oppression,
fraud, or malice” (Welf. & Inst.Code, § 15657, subd. (a)).


Second, elder abuse as defined in the Act, even when committed by a health care provider, is not
an injury that is “directly related” to the provider's professional services. That statutory elder abuse
may include the egregious withholding of medical care for physical and mental health needs is
not determinative. As a failure to fulfill custodial duties owed by a custodian happens also to be a
health care provider, such abuse is at most incidentally related to the provider's professional health
care services.


That is, claims under the Elder Abuse Act are not brought against health care providers in their
capacity as providers but, rather, against custodians and caregivers that abuse **299  elders and
that may or may not, incidentally, also be health care providers. Statutorily, as well as in common
parlance, the function of a health care provider is distinct from that of an elder custodian, and “the
fact that some health care institutions, such as nursing homes, perform custodial functions and
provide professional medical care” (Delaney, supra, 20 Cal.4th at p. 34, 82 Cal.Rptr.2d 610, 971
P.2d 986, italics added) does not mean that the two functions are the same.


Third, the Legislature did not have the benefit of our 1992 opinion in Central Pathology either
when it limited section 425.13(a) to damage actions arising out of the professional negligence
of a health care provider (Stats.1988, ch. 1205, § 1, p. 4028) or three years later when it added
heightened civil remedies to the Elder Abuse Act (Stats.1991, ch. 774, § 3, p. 3475). Accordingly,
regardless of its language, Central Pathology affords no basis for concluding the Legislature
intended its reference in section 425.13(a) to “professional negligence” to encompass elder abuse,
let alone as yet uncreated statutory causes of action for elder abuse committed with recklessness,
oppression, fraud, or malice (Welf. & Inst.Code, § 15657). Nor does the *787  opinion afford
any basis for deeming the Legislature to have intended, when adding heightened civil remedies
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as an incentive to the prosecution of elder abuse actions, ***233  that section 425.13(a) restrict
the availability of those remedies. 9


9 With respect to section 425.13(a), in fact, the presumption would be to the contrary. “At the
time Senate Bill No. 679 was enacted, the terms ‘arising out of professional negligence’ and
‘based on professional negligence’ had been quite narrowly construed.” (Delaney, supra, 20
Cal.4th at p. 42, fn. 8, 82 Cal.Rptr.2d 610, 971 P.2d 986, citing inter alia Bommareddy v.
Superior Court (1990) 222 Cal.App.3d 1017, 1024, 272 Cal.Rptr. 246 [which interpreted
§ 425.13(a) as excluding intentional torts]; Flores v. Natividad Medical Center (1987) 192
Cal.App.3d 1106, 1114–1116, 238 Cal.Rptr. 24 [which interpreted the phrase “based on
professional negligence” in the Medical Injury Compensation Reform Act (MICRA) to
exclude failure to summon medical care pursuant to Gov.Code, § 845.6].)


Statutory purposes. The fundamental legislative purposes underlying the Elder Abuse Act, on the
one hand, and section 425.13, on the other, would not be promoted were we to link the two regimes.
Indeed, such linkage actually would undermine the purposes of the Elder Abuse Act.


“The purpose of the [Act was] essentially to protect a particularly vulnerable portion of the
population from gross mistreatment in the form of abuse and custodial neglect.” (Delaney, supra,
20 Cal.4th at p. 33, 82 Cal.Rptr.2d 610, 971 P.2d 986.) To this end, the Legislature added to the
Act heightened civil remedies for egregious elder abuse, seeking thereby “to enable interested
persons to engage attorneys to take up the cause of abused elderly persons and dependent
adults.” (Welf. & Inst.Code, § 15600, subd. (j).) To burden such causes with section 425.13's
procedural requirements when claims are made for punitive damages would undermine the
Legislature's intent to foster such actions by providing litigants and attorneys with incentives to
bring them.


Defendants concede that application of section 425.13 would preclude plaintiffs' punitive damage
claim but, they maintain, only because plaintiffs delayed filing their motion for punitive damages
until more than two years after they filed suit. Nevertheless, making it more difficult for Elder
Abuse Act plaintiffs to plead punitive damages would, as a general matter, likely diminish the
willingness of attorneys to undertake such cases on a contingency basis. (See Welf. & Inst.Code,
§ 15600, subd. (h) [reciting Legislature's observation when enacting Elder Abuse Act that “few
civil cases are brought in connection with this abuse due to ... the lack of incentives to prosecute
such suits”].)


[7]  Section 425.13(a) “was enacted amid concern over routine inclusion of sham punitive
damages claims in medical malpractice actions. The statute apparently seeks to alleviate this
problem by shifting to the plaintiff the procedural burden that would otherwise fall on the defendant
to remove a *788  ‘ frivolous' or ‘unsubstantiated’ claim early in the suit.” (College Hospital,
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Inc. v. Superior Court (1994) 8 Cal.4th 704, 717, 34 Cal.Rptr.2d 898, 882 P.2d 894; see also id.
at p. 719, 34 Cal.Rptr.2d 898, 882 P.2d 894 [motion required by § 425.13(a) “operates **300
like a demurrer or motion for summary judgment in ‘reverse’ ”].) More specifically, section
425.13(a) “was designed to address two problems. First, the Legislature sought in all cases to
require greater certainty of the propriety of imposing punitive damages by requiring clear and
convincing evidence of fraud, malice, or oppression and by modifying the definition of malice
to include despicable, willful conduct. [¶] Second, because it was concerned that unsubstantiated
claims for punitive damages were being included in complaints against health care providers, the
Legislature sought to provide additional protection by establishing a pretrial hearing mechanism by
which the court ***234  would determine whether an action for punitive damages could proceed.”
(Central Pathology, supra, 3 Cal.4th at p. 189, 10 Cal.Rptr.2d 208, 832 P.2d 924.)


Applying section 425.13 to Elder Abuse Act causes of action would not significantly heighten the
“certainty of the propriety of imposing punitive damages” (Central Pathology, supra, 3 Cal.4th at
p. 189, 10 Cal.Rptr.2d 208, 832 P.2d 924), because a plaintiff prosecuting a claim for heightened
civil remedies under the Elder Abuse Act is required in any event to plead and to prove by clear and
convincing evidence “recklessness, oppression, fraud, or malice” (Welf. & Inst.Code, § 15657).
Thus, with or without application of section 425.13(a), a health care provider sued for violating
the Elder Abuse Act must defend against allegations of egregious conduct.


Neither would applying section 425.13 to Elder Abuse Act causes of action afford health care
providers significant additional protection against the type of unsubstantiated claims for punitive
damages that concerned the Legislature when it enacted section 425.13(a). As we have noted, the
fundamental problem section 425.13 seeks to address arises because the kinds of negligent acts
supporting a malpractice cause of action might also support a cause of action for an intentional tort,
such that plaintiffs might through artful pleading “sidestep” the section by including an intentional
tort cause of action in a negligence action and thereby annul the protection the Legislature intended
to afford health care providers in the medical malpractice context. (Central Pathology, supra,
3 Cal.4th at pp. 191, 192, 10 Cal.Rptr.2d 208, 832 P.2d 924.) No analogous threat looms here;
praying for punitive damages in an action based on a violation of the Elder Abuse Act does
not substantively transform the action as does adding an intentional tort claim in a malpractice
action. While “minimally culpable defendants are often charged with intentional torts” (Far West
Financial Corp. v. D & S Co. (1988) 46 Cal.3d 796, 830, 251 Cal.Rptr. 202, 760 P.2d 399 (conc.
& dis. opn. of Eagleson, J.)) supporting punitive damage claims, elder abuse triggering the Act's
heightened remedy provisions entails by its nature egregious conduct. (Welf. & Inst.Code, §§
15657, 15610.30, 15610.57, 15610.63.) And while in the medical malpractice context “there *789
may be considerable overlap of intentional and negligent causes of action” (Central Pathology,
supra, at p. 192, 10 Cal.Rptr.2d 208, 832 P.2d 924), no such overlap occurs in the Elder Abuse Act
context, where the Legislature expressly has excluded ordinary negligence claims from treatment
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under the Act (Welf. & Inst.Code, § 15657.2; Delaney, supra, 20 Cal.4th at p. 30, 82 Cal.Rptr.2d
610, 971 P.2d 986). 10


10 In so noting, we have no occasion to decide whether or on what theory a plaintiff may be
able to obtain common law remedies for ordinary negligence that also constitutes neglect
as defined in the Elder Abuse Act. (See, e.g., Norman v. Life Care Centers of America, Inc.
(2003) 107 Cal.App.4th 1233, 1242–1243, 132 Cal.Rptr.2d 765.)


In order to obtain the Act's heightened remedies, a plaintiff must allege conduct essentially
equivalent to conduct that would support recovery of punitive damages. (Compare Welf. &
Inst.Code, § 15657 [requiring “clear and convincing evidence that a defendant is liable for” elder
abuse and “has been guilty of recklessness, oppression, fraud, or malice in the commission of
the abuse”] with Civ.Code, § 3294, subd. (a) [requiring “clear and convincing evidence” that the
defendant has been guilty of oppression, fraud, or malice].) Accordingly, that plaintiffs **301
in an Elder Abuse Act action may, on appropriate proof (Civ.Code, § 3294, subd. (a)), ***235
recover punitive damages entails no danger directly analogous to the danger that exists when
“ ‘punitive damages may be awarded on what is traditionally considered a negligence cause of
action’ ” (Central Pathology, supra, 3 Cal.4th at p. 190, 10 Cal.Rptr.2d 208, 832 P.2d 924).


Section 425.13(a) also contains timing requirements, including the requirement at issue in this case
that any motion under the statute be “filed within two years after the complaint or initial pleading is
filed....” The purpose of this requirement is to provide a health care provider with adequate notice
of a punitive damages claim, as well as to prevent “last minute” insertion of punitive damages
issues into a case that has been prepared for trial without consideration of such, and past the time
when positions and discovery issues have become fixed. (Goodstein v. Superior Court (1996) 42
Cal.App.4th 1635, 1642, 50 Cal.Rptr.2d 459.) As discussed, however, in any Elder Abuse Act
action issues of egregious conduct are by definition always present, so a defendant has the relevant
notice from the outset.


Judicial precedent. To the extent we are presented in this case with the necessity of choosing
between application of Central Pathology's holding to facts only at its outer reaches and Delaney's
well-documented understanding of the Elder Abuse Act's subject matter and purposes, we choose
the latter.


*790  Where the gravamen of an action is violation of the Elder Abuse Act, Central Pathology's
rationale for applying section 425.13 to the common law intentional torts at issue in that case does
not obtain. In contrast with Central Pathology, this case cannot be resolved by application of the
principle “that a statute should not be interpreted in a manner that would lead to absurd results”
(Central Pathology, supra, 3 Cal.4th at p. 191, 10 Cal.Rptr.2d 208, 832 P.2d 924), because neither
of the possible results—i.e., that section 425.13 applies to Elder Abuse Act claims or that it does
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not—is absurd. Thus, in declining to apply section 425.13, the courts below did not by implication
“render the statute virtually meaningless” (Central Pathology, supra, at p. 191, 10 Cal.Rptr.2d
208, 832 P.2d 924). Central Pathology itself guarantees that, notwithstanding our affirmance of
the Court of Appeal's judgment in this case, section 425.13 will continue to apply to a broad range
of intentional torts typically pled in medical malpractice cases. (See Central Pathology, supra, at
p. 184, 10 Cal.Rptr.2d 208, 832 P.2d 924.)


[8]  Defendants fail to acknowledge the factual aspects of Central Pathology that qualify its
holding, including that the case addressed common law causes of action for fraud and intentional
infliction of emotional distress that arose in the medical malpractice context. (Central Pathology,
supra, 3 Cal.4th at pp. 185, 192, 10 Cal.Rptr.2d 208, 832 P.2d 924.) 11  While Central Pathology
thus speaks to situations in which claims for punitive damages are, as a factual matter, “predicated
on mere negligence or a conscious disregard of the rights or safety of others” in which intentional
torts are nevertheless alleged (Central Pathology, supra, at p. 191, 10 Cal.Rptr.2d 208, 832 P.2d
924), its rationale does not extend to situations, as here, in which a claim for punitive damages
accompanies allegations of a statutory violation, proof of which will require clear and convincing
evidence the ***236  defendant has been guilty of recklessness, oppression, fraud, or malice in
the commission of physical, neglectful, or financial elder abuse. (See Welf. & Inst.Code, §§ 15657,
15610.30, 15610.57, 15610.63.)


11 It is axiomatic that an unnecessarily broad holding is “informed and limited by the fact[s]”
of the case in which it is articulated. (Cassista v. Community Foods, Inc. (1993) 5 Cal.4th
1050, 1061, 22 Cal.Rptr.2d 287, 856 P.2d 1143; see generally id. at p. 1057, 22 Cal.Rptr.2d
287, 856 P.2d 1143; Thor v. Superior Court (1993) 5 Cal.4th 725, 743, 21 Cal.Rptr.2d 357,
855 P.2d 375.)


In light of the general rule that statutory causes of action must be pleaded with particularity (Lopez
v. Southern Cal. Rapid Trans. Dist. (1985) 40 Cal.3d 780, 795, 221 Cal.Rptr. 840, 710 P.2d 907), a
rule plaintiffs' fourth amended complaint satisfies, we cannot conclude, as we concluded in Central
Pathology **302  when considering section 425.13's application to common law intentional torts,
that the Legislature intended the statute to apply in an action under the Elder Abuse Act.


*791  Disposition


The judgment of the Court of Appeal is affirmed. 12


12 To the extent it is inconsistent with our opinion here, Community Care & Rehabilitation
Center v. Superior Court, supra, 79 Cal.App.4th 787, 94 Cal.Rptr.2d 343, is disapproved.
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WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, BROWN, MORENO, JJ.
RYLAARSDAM, J.P.T. *


* Associate Justice of the Court of Appeal, Fourth Appellate District, Division Three, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


All Citations


32 Cal.4th 771, 86 P.3d 290, 11 Cal.Rptr.3d 222, 04 Cal. Daily Op. Serv. 2526, 2004 Daily Journal
D.A.R. 3685
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25 Cal.App.4th 222, 30 Cal.Rptr.2d 514, 9 IER Cases 872


DEBBIE REYNOLDS PROFESSIONAL REHEARSAL STUDIOS, Petitioner,
v.


THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; SYLVIA JOHNSON, Real Party in Interest.


No. B080287.
Court of Appeal, Second District, Division 2, California.


May 26, 1994.


SUMMARY


In an action against a dance studio by a former student alleging that a dance instructor employed
by defendant sexually molested and abused plaintiff, on and off the studio premises, the trial court
denied defendant's motion for judgment on the pleadings. (Superior Court of Los Angeles County,
No. BC071119, Jerry K. Fields, Judge.)


The Court of Appeal issued a writ of mandate directing the trial court to set aside its order denying
defendant's motion for judgment on the pleadings and to grant the motion. The court held that
the only inference to be drawn from the facts pleaded was that the instructor was not acting in
the course and scope of his employment at the time of the sexual assault. His wrongful conduct
was so divorced from his duties and work that, as a matter of law, it was outside the scope of
his employment. The court further held that Code Civ. Proc., § 340.1, extending the statute of
limitations for a civil action based on childhood sexual abuse, was not applicable to causes of action
against the dance studio premised on defendant's alleged negligence in hiring, supervising, and
retaining the dance instructor. The statute provides that a plaintiff may file a civil action seeking
damages for “any act committed by a defendant against a plaintiff ... and which act would have
been proscribed” by specified Penal Code, sections; by its plain terms, therefore, the statute applies
an extended statute of limitations only to those defendants who perpetrate, against minors, certain
intentional criminal acts prohibited by law. (Opinion by Nott, J., with Boren, P. J., and Gates, J.,
concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Employer and Employee § 26--Liability to Third Persons--Respondeat Superior.
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Under the doctrine of respondeat superior, an *223  innocent principal or employer is liable for the
torts of the agent or employee committed while acting within the scope of his or her employment.
The doctrine is invoked to prevent recurrence of the tortious conduct, to give greater assurance of
compensation for the victim, and to ensure that the victim's losses will be equitably borne by those
who benefit from the enterprise that gave rise to the injury.


(2a, 2b)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Burden of
Proof.
When invoking the doctrine of respondeat superior, the plaintiff bears the burden of proving that
the employee's tortious act was committed within the scope of his or her employment. Ordinarily
this is a question of fact, but it becomes one of law when the undisputed facts would not support an
inference that the employee was acting within the scope of his or her employment. The question
turns on whether or not the act performed was either required by or incident to the employee's
duties, or the employee's conduct could be reasonably foreseen by the employer in any event.
Foreseeability as a test for respondeat superior merely means that in the context of the particular
enterprise an employee's conduct is not so unusual or startling that it would seem unfair to include
the loss resulting from it among other costs of the employer's business.


(3)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Occupational
Duties.
In assessing whether an employee's wrongful act was required by or incidental to his or her duties,
the law of respondeat superior defines occupational duties broadly. The fact that an employee is not
engaged in the ultimate object of the employment at the time of the wrongful act does not preclude
attribution of liability to an employer. For example, acts necessary to the comfort, convenience,
health, and welfare of the employee while at work, though strictly personal to the employee and
not acts of service, do not take the employee outside the scope of his or her employment. However,
that is not to say that employers are strictly liable for all actions of their employees during working
hours. If an employee substantially deviates from his or her duties for personal purposes, the
employer is not vicariously liable for the employee's actions.


(4a, 4b)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Sexual
Molestation of Student by Dance Instructor.
In an action against a dance studio by a former student alleging that a dance instructor employed
by defendant sexually molested and abused plaintiff, on and off the studio premises, the trial
*224  court erred in denying defendant's motion for judgment on the pleadings. The only inference
to be drawn from the facts pleaded was that the instructor was not acting in the course and
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scope of his employment at the time of the sexual assault. His wrongful conduct was so divorced
from his duties and work that, as a matter of law, it was outside the scope of his employment.
The molestations were not foreseeable, and application of respondeat superior would not further
the policy objectives underlying the doctrine, i.e., prevention of recurrence of assaults, greater
assurance of compensation to victims, and ensuring that losses will be “equitably” borne by those
who benefit from the enterprise that gives rise to the injury. The fact that on occasion the instructor
used an on-site trailer in the commission of his offenses did not mean that they were incidental
to his duties. When an employee pursues his own ends, the use of property or facilities entrusted
to him by the principal is an inadequate basis for imputing liability to the employer. Moreover,
defendant had no right to control the purely personal conduct of its employees.


[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, § 135.]


(5)
Limitation of Actions § 62--Tolling or Suspension of Statute--Infancy-- Sexual Molestation--
Application to Employer of Assailant.
Code Civ. Proc., § 340.1, extending the statute of limitations for a civil action based on childhood
sexual abuse, was not applicable to causes of action against the owner and operator of a dance
studio premised on defendant's alleged negligence in hiring, supervising, and retaining a dance
instructor who allegedly sexually molested plaintiff when she was a minor and a student at the
studio. The statute provides that a plaintiff may file a civil action seeking damages for “any act
committed by a defendant against a plaintiff ... and which act would have been proscribed” by
specified Penal Code sections; by its plain terms, therefore, the statute applies an extended statute
of limitations only to those defendants who perpetrate, against minors, certain intentional criminal
acts prohibited by law. The obvious goal of the statute is to allow sexual abuse victims a longer
time period in which to become aware of their psychological injuries and remain eligible to bring
suit against their abusers. Nothing contained within the legislative history suggests it was intended
to apply to related, ancillary causes of action such as those alleged by plaintiff. When a statute
enumerates the persons or things to be affected by its provisions, there is an implied exclusion
of others. *225


COUNSEL
Tuverson & Hillyard, Jeffrey S. Kramer and Christopher J. Nevis for Petitioner.
No appearance for Respondent.
Garland O. Bell for Real Party in Interest.


NOTT, J.


Petitioner, Debbie Reynolds Professional Rehearsal Studios, seeks a writ of mandate directing the
superior court to set aside an order denying its motion for judgment on the pleadings. Code of Civil
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Procedure, section 340.1 1  extends the statute of limitations for a civil action based on childhood
sexual abuse. We are asked to determine whether the tolling provision of that statute applies to the
employer of an alleged abuser. We hold that it does not.


1 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.


I. Facts
In her amended complaint, real party in interest Sylvia Johnson alleges that a dance instructor
employed by petitioner sexually assaulted her over a four-year period beginning when she was
fifteen years of age. On December 21, 1992, at the age of 26, real party filed this action against her
alleged assailant. Petitioner was joined on the theory that it had caused real party to suffer damages
by negligently hiring, training and retaining the alleged assailant, an unfit employee. Real party
also claimed her assailant, at the time he sexually assaulted her, was acting within the scope of his
employment as petitioner's “agent, servant and/or employee.”


Petitioner moved for judgment on the pleadings, claiming that because real party failed to file the
complaint within one year of the date she became an adult her action was time-barred. Real party
opposed, arguing that her suit (filed just prior to her 27th birthday) was governed by section 340.1,
which tolls the statute of limitations for causes of action based on childhood sexual abuse.


In denying the motion, the superior court opined that section 340.1 applies not only to the
perpetrator of childhood sexual abuse, but also to his *226  “principal.” Implied within this ruling
is that real party's complaint sufficiently sets forth facts demonstrating that her assailant's tortious
acts were within the course and scope of his employment as a dance instructor.


In this mandate proceeding, petitioner asserts that our Legislature intended section 340.1 to apply
only to claims filed against the perpetrators of childhood sexual abuse, and not to those premised on
an employer's direct negligence in hiring and supervising an alleged assailant, or to those premised
on vicarious liability under the respondeat superior doctrine. Real party, on the other hand, remains
steadfast in her contention that section 340.1 applies to any “related, ancillary causes of action for
negligence which may have legally contributed to the victim's damages.”


On the facts alleged, petitioner cannot, as a matter of law, be held vicariously liable for the tortious
acts of real party's assailant. This being so, we need not decide whether section 340.1 applies to
claims based on vicarious liability under the doctrine of respondeat superior. We need only decide
whether the delayed statute of limitations applies to those counts premised on petitioner's direct
negligence in hiring, supervising and retaining real party's assailant.


II. Discussion
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A. Respondeat Superior Doctrine
(1) “Under the doctrine of respondeat superior, the innocent principal or employer is liable for
the torts of the agent or employee committed while acting within the scope of his employment.” (2
Witkin, Summary of Cal. Law (9th ed. 1987) § 115, p. 109, italics in original.) The doctrine is
invoked to prevent recurrence of the tortious conduct, to give greater assurance of compensation
for the victim, and to ensure that the victim's losses will be equitably borne by those who benefit
from the enterprise that gave rise to the injury. (Mary M. v. City of Los Angeles (1991) 54 Cal.3d
202, 209 [285 Cal.Rptr. 99, 814 P.2d 1341].)


(2a) The plaintiff bears the burden of proving that the employee's tortious act was committed within
the scope of his employment. (Ducey v. Argo Sales Co. (1979) 25 Cal.3d 707, 721 [159 Cal.Rptr.
835, 602 P.2d 755].) Ordinarily this is a question of fact. (John R. v. Oakland Unified School Dist.
(1989) 48 Cal.3d 438, 447 [256 Cal.Rptr. 766, 769 P.2d 948].) However, it becomes one of law
“where the undisputed facts would not support an inference that the employee was acting within
the scope of his [or her] employment.” (Ibid., citing Alma W. v. Oakland Unified School Dist.
*227  (1981) 123 Cal.App.3d 133 [176 Cal.Rptr. 287].) The question turns on whether or not
the act performed was either required by or incident to an employee's duties, or the employee's
misconduct could be reasonably foreseen by the employer in any event. (Clark Equipment Co. v.
Wheat (1979) 92 Cal.App.3d 503, 520 [154 Cal.Rptr. 874].)


(3) “In assessing whether an employee's wrongful act was required by or incidental to his duties, the
law defines occupational duties broadly. The fact that an employee is not engaged in the ultimate
object of his employment at the time of his wrongful act does not preclude attribution of liability
to an employer. [Citation.] For example, acts necessary to the comfort, convenience, health, and
welfare of the employee while at work, though strictly personal to himself and not acts of service,
do not take him outside the scope of his employment. [Citation.] However, that is not to say, that
employers are strictly liable for all actions of their employees during working hours. If an employee
substantially deviates from his duties for personal purposes, the employer is not vicariously liable
for the employee's actions. [Citations.]” (Alma W. v. Oakland Unified School Dist., supra, 123
Cal.App.3d at p. 139.)


(4a) Real party alleges her assailant was employed by petitioner as a dance instructor, and that
he did on numerous occasions, on and off petitioner's premises, sexually molest and abuse her.
She also claims he threatened to “kill, maim, hit, slap, punch, kick or otherwise physically harm
[her] unless she complied with [his] demands for his sexual gratification.” This conduct allegedly
violated certain sections of the California Penal Code “including but not limited to Sections
288a; 286(a), (b)(1) and (b)(2)(i); 288 (c); and Section 647.6.” The molestation was allegedly
accomplished by the “dominance and duress inherent in [the assailant's] position and authority”
as real party's “mentor, dance instructor and parental figure.” As required in a review of a motion
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for judgment on the pleadings, we accept these allegations as true. (Gruenberg v. Aetna Ins. Co.
(1973) 9 Cal.3d 566, 572 [108 Cal.Rptr. 480, 510 P.2d 1032].)


However, the only inference to be drawn from the facts as pleaded is that real party's assailant
was not acting in the course and scope of his employment at the time of the sexual assaults. His
wrongful conduct was so divorced from his duties and work that, as a matter of law, it was outside
the scope of his employment. He was hired to teach dance, not to molest, abuse, or threaten minors.
Sexual abuse simply is not typical of or broadly incident to the enterprise undertaken by petitioner.


Nor were the molestations foreseeable. (2b) Foreseeability “as a test for respondeat superior
merely means that in the context of the particular *228  enterprise an employee's conduct is not so
unusual or startling that it would seem unfair to include the loss resulting from it among other costs
of the employer's business. [Citations.]” (Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d
608, 619 [124 Cal.Rptr. 143].) A more unusual and startling event scarcely can be imagined.


(4b) Moreover, application of respondeat superior would not further the three previously stated
policy objectives underlying the doctrine. First, it would not prevent recurrence of the assaults.
Real party claims petitioner had a duty to provide physical security for the minors that were on
its premises, and that petitioner “actually created an environment that encouraged” her assailant
to carry out his acts of sexual molestation. This allegation appears to be based on her claim that
petitioner “maintained a rehearsal building with individual studios, and their use was open to the
general public on a reservation basis. On the premises was an enclosed parking lot with a mobile
trailer located next to the main entrance to the studio. During all relevant times the trailer was
given to [the assailant] for his exclusive use in exchange for his reserving large blocks of studio
time.” The suggestion seems to be that because the dance instructor/assailant on occasion used
an on-site trailer in the commission of his offense, the acts of child molestation were, therefore,
incidental to his teaching duties. Of course, “[w]here an employee pursues his own ends, the use of
property or facilities entrusted to him by the principal is an inadequate basis for imputing liability
to the employer [Citation.].” (Alma W. v. Oakland Unified School Dist., supra, 123 Cal.App.3d
at p. 140.)


Furthermore, real party ignores the fact that petitioner had no right to control the purely personal
conduct of its employees. As in most cases of a similar nature, the assailant here is alleged to
have “carried out his acts of sexual molestation ... in secret, away from the sight and knowledge of
others.” Real party asserts that petitioner, as a school or educational institution of children, had a
duty to exercise care and concern for real party's safety and to protect her from sexual molestation.
In other words, because petitioner placed her assailant in a position of trust as a “teacher,” petitioner
was obligated to impose rigorous controls on his activities. The preventative measures real party
suggests include more careful selection of employees and closer monitoring of their conduct. These
concerns are, however, better addressed by holding defendants such as petitioner to the exercise
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of due care in such matters and subjecting them to liability only for their own direct negligence in
that regard. (See John R. v. Oakland Unified School Dist., supra, 48 Cal.3d at p. 451.)


Nor would application of respondeat superior in this case meet the remaining two policy objections
underlying the doctrine, that is to give greater *229  assurance of compensation to real party or
ensure that her losses will be “equitably” borne by those who benefit from the enterprise that
gave rise to the injury. Nothing contained within the complaint or record suggests that the dance
instructor's conduct was actuated by a purpose to serve petitioner. His acts can only be described
as self-serving pursuits unrelated to petitioner's activities. Indeed, it is difficult to imagine how
it could be otherwise since “[t]he very essence of child molestation is the gratification of sexual
desire.” (J. C. Penney Casualty Ins. Co. v. M. K. (1991) 52 Cal.3d 1009, 1021 [278 Cal.Rptr. 64,
804 P.2d 689].)


Further, because the acts here differ from the normal range of risks for which costs can be spread
and insurance sought (See Alma W. v. Oakland Unified School Dist., supra, 123 Cal.App.3d at
p. 144), the imposition of vicarious liability on private employers for the sexual torts of their
employees would tend to make insurance harder, if not impossible, to obtain.


In sum, none of the three policy objectives underlying respondeat superior would be achieved by
applying the doctrine against an employer, when its employee, a dance instructor entrusted with the
care of minors, misuses his authority and commits an act of child molestation. Having concluded
that the doctrine should not be invoked, we need not resolve real party's claim that section 340.1
applies to a cause of action based on an employer's vicarious liability.


B. Direct Negligence
(5) We next consider whether section 340.1 applies to those causes of action premised upon
petitioner's alleged negligence in hiring, supervising and retaining real party's assailant.


The limitations period applicable to a cause of action for negligence is one year. (§ 340, subd.
(3).) If the cause of action accrues while the plaintiff is a minor, the statute is tolled until he or she
becomes an adult (§ 352, subd. (a).) A complaint must, therefore, be filed within one year of the
plaintiff's eighteenth birthday. Real party did not file her complaint until December 21, 1992, just
a few days prior to her 27th birthday. Accordingly, unless section 340.1 applies, her suit against
petitioner is time-barred. *230


Section 340.1, as originally enacted, 2  permitted any claim based on sexual abuse by a “household
or family member” to be brought at any time up to the plaintiff's 21st birthday.


2 Former section 340.1 provided:
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“(a) In any civil action for injury or illness based upon lewd or lascivious acts with a child
under the age of 14 years, fornication, sodomy, oral copulation, or penetration of genital
or anal openings of another with a foreign object, in which this conduct is alleged to have
occurred between a household or family member and a child where the act upon which
the section is based occurred before the plaintiff attained the age of 18 years, the time for
commencement of the action shall be three years.
“(b) 'Injury or illness' as used in this section includes psychological injury or illness, whether
or not accompanied by physical injury or illness.
“(c) 'Household or family member' as used in this section includes a parent, stepparent,
former stepparent, sibling, stepsibling, any other person related by consanguinity or affinity
within the second degree, or any other person who regularly resided in the household at the
time of the act, or who six months prior to the act regularly resided in the household.
“(d) Nothing in this bill is intended to preclude the courts from applying delayed discovery
exceptions to the accrual of a cause of action for sexual molestation of a minor.
“(e)”


In 1990, section 340.1 was amended so that it now applies to civil actions based on the sexual
molestation of a minor by anyone, not just those designated as “household or family member[s].”
The deadline for commencing suit alleging childhood sexual abuse was extended to the plaintiff's
26th birthday, or even later so long as suit is filed within 3 years of the date on which the plaintiff
knows or should know of psychological injury resulting from the abuse. (§ 340.1, subd. (a).) 3


3 Section 340.1 provides in pertinent part:
“(a) In any civil action for recovery of damages suffered as a result of childhood sexual
abuse, the time for commencement of the action shall be within eight years of the date the
plaintiff attains the age of majority or within three years of the date the plaintiff discovers
or reasonably should have discovered that psychological injury or illness occurring after the
age of majority was caused by the sexual abuse, whichever occurs later.
“(b) 'Childhood sexual abuse' as used in this section includes any act committed by the
defendant against the plaintiff which act occurred when the plaintiff was under the age of
18 years and which act would have been proscribed by Section 266j of the Penal Code;
Section 285 of the Penal Code; paragraph (1) or (2) of subdivision (b), or of subdivision (c),
of Section 286 of the Penal Code; subdivision (a) or (b) of Section 288 of the Penal Code;
paragraph (1) or (2) of subdivision (b), or of subdivision (c), of Section 288a of the Penal
Code; subdivision (h), (i), or (j) of Section 289 of the Penal Code; Section 647.6 of the Penal
Code; or any prior laws of this state of similar effect at the time the act was committed.”


The purpose of the 1990 statutory change was, in part, to overcome the holding in Snyder v. Boy
Scouts of America, Inc. (1988) 205 Cal.App.3d 1318 [253 Cal.Rptr. 156]. In that case, an action
against the Boy Scouts of America, Inc., was brought more than one year after plaintiff reached
his majority. He alleged that while a minor he was molested by a scout leader. Plaintiff sought



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS340.1&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS340.1&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS340.1&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES266J&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES285&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES286&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES288&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES288A&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES288A&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES289&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES647.6&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES647.6&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=205CAAPP3D1318&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=205CAAPP3D1318&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988149648&pubNum=227&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Debbie Reynolds Prof. Rehearsal Studios v. Superior Court, 25 Cal.App.4th 222 (1994)
30 Cal.Rptr.2d 514, 9 IER Cases 872


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


recovery on the grounds that the scout leader was an agent *231  of the Boy Scouts, and that
the organization failed to take proper precautions to guard against the sexual abuse. (At p. 1322.)
The trial court entered a judgment of dismissal after granting defendant's motion for summary
judgment on the ground the action was not brought within one year after plaintiff reached eighteen
years of age, and thus was barred by section 340, subdivision (3). On appeal, the judgment was
affirmed, in part because the plaintiff did not allege that the scout leader was a household or family
member as that term was used in the three-year statute of limitations provided by former section
340.1. (205 Cal.App.3d at p. 1325.)


Section 340.1 was amended in an attempt “to hold molesters accountable for their behavior so that
they are not 'off the hook' as soon as their victims reach age 21.” (See statement of Sen. William
Lockyer, Author of Sen. Bill No. 108, Chairman, Sen. Com. on Judiciary (1989-1990 Reg. Sess.).)
In determining whether the Legislature also meant to extend the statute of limitations to “ancillary”
claims based on an employer's direct negligence in hiring and supervising its employees, we look
first to the statutory text, “assuming that the Legislature chose its words carefully and assigned
them their usual and ordinary meaning. [Citation.]” (Cassista v. Community Foods, Inc. (1993) 5
Cal.4th 1050, 1056 [22 Cal.Rptr.2d 287, 856 P.2d 1143].) The plain language will control unless
the statutory language is unclear, the plain meaning of the words is at variance with the policy of
the statute as a whole, or a clearly expressed legislative intent exists contrary to the language of the
statute. (See Halbert's Lumber, Inc. v. Lucky Stores, Inc. (1992) 6 Cal.App.4th 1233, 1238-1239
[8 Cal.Rptr.2d 298], Alford v. Pierno (1972) 27 Cal.App.3d 682, 688 [104 Cal.Rptr. 110].)


Amended section 340.1 provides that a plaintiff may file a civil action seeking damages for “any
act committed by a defendant against a plaintiff ... and which act would have been proscribed”
by specified Penal Code sections each setting forth acts on the part of an individual which are
unlawful and constitute cause for imprisonment and fines.


An act is, of course, a “deed.” (Webster's Third New Internat. Dict. (1981) p. 20.) The word
“commit” means “perform.” (Id. at p. 457), and the word “proscribe” means to “prohibit”
or “forbid.” (Id. at p. 1820.) By its plain terms, section 340.1 applies an extended statute of
limitations only to those defendants who perpetrate, against minors, certain intentional criminal
acts prohibited by law. 4


4 By including Penal Code section 266j as a prohibited act, it seems clear that section 340.1
defines an individual who intentionally makes a child available for sexual abuse as a
perpetrator of child abuse and thus covered by the statute.


Ignoring this relatively plain statutory language, real party claims the Legislature could not have
intended such a result. She dismisses the enumeration within section 340.1 of those Penal Code
sections dealing with sexual *232  abuse as merely the Legislature's way of defining what child
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sexual abuse is by “indicating what acts would constitute childhood sexual abuse and which [acts
would] give rise to causes of action for damages stemming from such abuse.” In our opinion, the
Legislature, in defining what constitutes sexual abuse, referred to the criminal statutes to make
clear that childhood sexual abuse is an intentional rather than a negligent act. This is, of course,
consistent with our Supreme Court's view of child molestation. (See J. C. Penney Casualty Ins.
Co. v. M. K., supra, 52 Cal.3d 1009.)


Real party points out that the current amendment to section 340.1 replaced the phrase, “any
civil action for injury or illness,” with the phrase “any civil action for recovery of damages.”
She concludes that this change evinces the Legislature's intent to apply an extended statute of
limitations to actions against employers based on their direct negligence in hiring and supervising
their employees. Real party's statutory argument would require this court to assume that our
Legislature chose a surprisingly indirect route to convey an important and easily expressed
message. This we decline to do.


In urging such a strained construction, real party ignores not only the statutory language, but also
the pertinent legislative history. The purpose of former section 340.1 was to allow victims of incest
an extended period of time within which to file civil suits against their molesters. Our legis lators
concluded that the unique nature of injury and illness resulting from incestuous sexual child abuse
justified the three-year statute of limitations provided by former section 340.l, and that a civil
action was an appropriate remedy for incestuous abuse because victims should be able to make
their abusers pay for their psychological therapy, civil liability may deter potential abusers, and
the bringing of a civil action may benefit the victim psychologically.


Later, of course, the decision Snyder v. Boy Scouts of America, Inc., supra, 205 Cal.App.3d
1318, caused our Legislature to question the wisdom of restricting the scope of section 340.1
to “household and family member[s]” and the statute was amended. Although its scope was
expanded, it was not broadened to the extent urged by real party. The Legislature simply responded
to the obvious, i.e., that child sexual abuse often occurs at the hands of persons outside the child's
family, and concluded that there is no justification for treating victims of such abuse differently
from victims of abuse by a family or household member, as the same psychological injuries and
dynamics of repression and disassociation occur.


The obvious goal of amended section 340.1 is to allow sexual abuse victims a longer time period in
which to become aware of their psychological injuries and remain eligible to bring suit against their
abusers. Nothing *233  contained within the Legislative history suggests that section 340.1 was
intended to apply to “related, ancillary” causes of action such as those asserted against petitioner.


When “a statute enumerates the persons or things to be affected by its provisions, there is an implied
exclusion of others.” (Estate of Pardue (1937) 22 Cal.App.2d 178, 180-181 [70 P.2d 678].) Here,
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the Legislature specifically provided that section 340.1 was to apply only to those who perpetrate
intentional acts of sexual abuse. We conclude, therefore, that the Legislature intended to exclude
from the statute's scope defendants such as petitioner who are alleged to have contributed to real
party's damages by negligently hiring, training and retaining the abuser.


III. Conclusion
There is an important distinction between a defendant who is accused of intentionally sexually
abusing a child and those who, through their negligence, contribute to the damages of a child abuse
victim. Our Legislature, aware it was limiting the scope of the statute, recognized that it is the
perpetrator of the abuse who is responsible for instilling the psychological defense mechanism
leading to repression. It is this aspect of the repression phenomenon that our Legislature found
deserving of special attention and caused it to enact a delayed discovery statute of limitations
directed specifically at the perpetrator of the sexual abuse.


The Legislature's decision to limit application of section 340.1 to the perpetrators of child sexual
abuse is understandable. It is one thing to extend a statute of limitations to the individual primarily
responsible for the plaintiff's injuries, and another to apply an open-ended period of limitations
to the employer of the assailant. To allow lawsuits based on an employer's negligence in hiring,
training and retaining an employee years after the abuse is alleged to have occurred, and, in many
cases, years after the assailant's employment has ended, would, we believe, have serious economic
repercussions which would stifle business growth.


More importantly, it would deny such defendants a meaningful opportunity to defend against such
accusations. Real party argues that it would be unfair not to allow abuse victims an opportunity
to hold employers liable for their negligent acts. She misses the point. The question here is not
whether employers such as petitioner may be sued for negligence. It is whether an extended statute
of limitations should be applied to these negligence causes of action. To hold that section 340.1
applies to those who negligently hire, train and retain sexual assailants would, in our opinion,
defeat the purpose of *234  a statute of limitations, which is to prevent claims from being brought
when memories have faded, evidence has been lost, and witnesses have disappeared. (Duty v.
Abex Corp. (1989) 214 Cal.App.3d 742, 748-749 [263 Cal.Rptr. 13].) The balance struck by our
legislators, i.e., extending the statute of limitations for childhood sexual abuse to the perpetrator
of the abuse, without extending it to their employers, appears appropriate.


IV. Disposition
The superior court is directed to set aside its order denying petitioner's motion for judgment on the
pleadings and to enter a new and different order granting the motion. The temporary stay imposed
on December 22, 1993, is vacated.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS340.1&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS340.1&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS340.1&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=214CAAPP3D742&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_748&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_748

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=214CAAPP3D742&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_748&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_748

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989145484&pubNum=227&originatingDoc=Ica3e1e79faba11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Debbie Reynolds Prof. Rehearsal Studios v. Superior Court, 25 Cal.App.4th 222 (1994)
30 Cal.Rptr.2d 514, 9 IER Cases 872


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


Boren, P. J., and Gates, J., concurred.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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20 Cal.4th 23, 971 P.2d 986, 82 Cal.Rptr.2d 610, 99 Cal.
Daily Op. Serv. 1637, 1999 Daily Journal D.A.R. 2085


Supreme Court of California


KAY DELANEY, Plaintiff and Respondent,
v.


CALVIN BAKER, SR., et al., Defendants and Appellants.


No. S067060.
Mar. 4, 1999.


SUMMARY


In an action against a nursing home and its administrators arising from the death of an elderly
nursing home patient, the jury returned a verdict in favor of plaintiff, the patient's daughter, on
multiple theories including statutory neglect of an elder under the Elder Abuse and Dependent
Adult Civil Protection Act (Welf. & Inst. Code, § 15600 et seq.). The jury found that defendants
had been “reckless” in their conduct, and awarded damages for, inter alia, the decedent's pain and
suffering, as well as attorney fees, pursuant to Welf. & Inst. Code, § 15657 (award of attorney fees
and pain and suffering damages where defendant is liable for physical abuse, neglect, or fiduciary
abuse of elderly or dependent adult). (Superior Court of Lake County, No. 29769, Anthony P.
Bellante, Judge. *  ) The Court of Appeal, First Dist., Div. Five, No. A073292, affirmed the trial
court's judgment.


* Retired judge of the former Justice Court for the Northlake Judicial District, assigned by the
Chief Justice pursuant to article VI, section 6 of the California Constitution.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that defendants
were subject to the heightened remedies of Welf. & Inst. Code, § 15657, notwithstanding Welf. &
Inst. Code, § 15657.2, which provides that a cause of action for injury against a health care provider
based on alleged professional negligence shall be governed by those laws that specifically apply
to the professional negligence causes of action. To obtain the remedies available in Welf. & Inst.
Code, § 15657, a plaintiff must demonstrate by clear and convincing evidence that the defendant
is guilty of something more than negligence; he or she must show reckless, oppressive, fraudulent,
or malicious conduct. Welf. & Inst. Code, § 15657.2, can therefore be read as making it clear that
the acts proscribed by Welf. & Inst. Code, § 15657, do not include acts of simple professional
negligence, but refer to forms of abuse or neglect performed with some state of culpability greater
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than mere negligence. (Opinion by Mosk, J., with George, C. J., Kennard, Baxter, Werdegar, and
Chin, JJ., concurring. Concurring opinion by Brown, J.) *24


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d, 1e)
Healing Arts and Institutions § 13-- Nursing Homes--Actions--Elder Abuse and Dependent Adult
Civil Protection Act-- Damages Recoverable--Based on Reckless Neglect by Nursing Home.
A nursing home and its administrators, who engaged in “reckless neglect” of an elderly nursing
home patient, were subject to the heightened remedies of Welf. & Inst. Code, § 15657 (award of
attorney fees and pain and suffering damages where defendant is liable for physical abuse, neglect,
or fiduciary abuse of elderly or dependent adult), of the Elder Abuse and Dependent Adult Civil
Protection Act, notwithstanding Welf. & Inst. Code, § 15657.2, which provides that a cause of
action for injury against a health care provider based on alleged professional negligence shall be
governed by those laws that specifically apply to the professional negligence causes of action. To
obtain the remedies available in Welf. & Inst. Code, § 15657, a plaintiff must demonstrate by clear
and convincing evidence that the defendant is guilty of something more than negligence; he or she
must show reckless, oppressive, fraudulent, or malicious conduct. Welf. & Inst. Code, § 15657.2,
can therefore be read as making it clear that the acts proscribed by Welf. & Inst. Code, § 15657, do
not include acts of simple professional negligence, but refer to forms of abuse or neglect performed
with some state of culpability greater than mere negligence. A narrow reading of the phrase “based
on professional negligence” is consistent with one of the primary purposes of Welf. & Inst. Code,
§ 15657-to protect elder adults through heightened civil remedies from being recklessly neglected
by their custodians, including nursing homes.


[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 291 et seq.]


(2)
Statutes § 42--Construction--Aids--Legislative History.
Where the language of a statute is ambiguous, courts may examine the history and background of
the statutory provision in an attempt to ascertain the most reasonable interpretation of the measure.


(3)
Negligence § 2--Definitions and Distinctions--Negligence and Professional Negligence.
Generally, “negligence” is the failure to exercise the care a person of ordinary prudence would
exercise under the circumstances. “Professional negligence” is one type of negligence, to which
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general negligence principles apply. The specialized education *25  and training of professionals
do not serve to impose an increased duty of care, but rather are considered additional circumstances
relevant to an overall assessment of what constitutes ordinary prudence in a particular situation.
Thus, the standard for professionals is articulated in terms of exercising the knowledge, skill, and
care ordinarily possessed and employed by members of the profession in good standing.


(4)
Negligence § 2--Definitions and Distinctions--“Recklessness.”
“Recklessness” refers to a subjective state of culpability greater than simple negligence, which
has been described as a “deliberate disregard” of the “high degree of probability” that an injury
will occur. Recklessness, unlike negligence, involves more than inadvertence, incompetence,
unskillfulness, or a failure to take precautions, but rather rises to the level of a conscious choice
of a course of action with knowledge of the serious danger to others involved in it.


(5)
Statutes § 45--Construction--Presumptions--Same Meaning Given to Word Used in Different Parts
of Statute.
It is generally presumed that when a word is used in a particular sense in one part of a statute,
it is intended to have the same meaning if it appears in another part of the same statute. But
that presumption is rebuttable if there are contrary indications of legislative intent. Also, the
presumption does not apply when the same or a similar phrase appears in different statutory
schemes with distinct designs and objectives. Establishing terminological uniformity throughout
our codified law is less important than discerning the intent of the Legislature so as to effectuate
the purpose of each individual statute.


COUNSEL
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California Dental Association and California Healthcare Association as Amici Curiae on behalf
of Defendants and Appellants.
Fred J. Hiestand for the Association for California Tort Reform as Amicus Curiae on behalf of
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Silvio Nardoni; Peter G. Lomhoff; Houck & Balisok, Russell S. Balisok and Steven C. Wilheim
for California Advocates for Nursing Home Reform, Inc., as Amicus Curiae on behalf of Plaintiff
and Respondent.
Bet Tzedek Legal Services, Eric M. Carlson; Kaye, Scholer, Fierman, Hays & Handler, Carole E.
Handler and Rhonda R. Trotter for American Association of Retired Persons and National Citizens'
Coalition for Nursing Home Reform, Inc., as Amici Curiae on behalf of Plaintiff and Respondent.
Gwilliam, Ivary, Chiosso, Cavalli & Brewer, Eric H. Ivary and James A. N. Smith for Consumer
Attorneys of California as Amicus Curiae on behalf of Plaintiff and Respondent.


MOSK, J.


This case is concerned with the relationship between two parts of the Elder Abuse and Dependent
Adult Civil Protection Act, Welfare and Institutions Code 1  section 15600 et seq. (hereinafter the
Elder Abuse Act). Section 15657 provides in part that “Where it is proven by clear and convincing
evidence that a defendant is liable for physical abuse ..., neglect ..., or fiduciary abuse ... [of an
elderly or dependent adult], and that the defendant has been guilty of recklessness, oppression,
fraud, or malice in the commission of this abuse, in addition to all other remedies otherwise
provided by law: [ ] (a) The court shall award to the plaintiff reasonable attorney's fees and costs....
[ ] (b) The limitations imposed by section 377.34 of the Code of Civil Procedure [forbidding a
decedent plaintiff's estate from obtaining pain and suffering damages] shall not apply. However, the
damages recovered shall not exceed the damages permitted to be recovered pursuant to subdivision
(b) of Section 3333.2 of the Civil Code [limiting recovery of noneconomic losses to $250,000].”
Section 15657.2, on the other hand, states in full: “Notwithstanding this article, a cause of action
for injury or damage against a health care provider, as defined in Section 340.5 of the Code of
Civil Procedure, based on the health care provider's *27  alleged professional negligence, shall
be governed by those laws which specifically apply to those professional negligence causes of
action.”


1 All statutory references are to this code unless otherwise indicated.


The question presented by this case is whether a health care provider which engages in the “reckless
neglect” of an elder adult within the meaning of section 15657 will be subject to section 15657's
heightened remedies, or if section 15657.2 forbids the application of section 15657 under these
circumstances. The defendants, a nursing home and two of its owners, argue for the latter position,
claiming that the term “based on ... professional negligence” used in section 15657.2 includes such
reckless neglect. The Court of Appeal decided against defendants for reasons explained below.
We conclude that the Court of Appeal was correct, but for reasons different from those articulated
in its opinion.


I. Factual and Procedural Background
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On April 15, 1993, Rose Wallien, the 88-year-old mother of plaintiff Kay Delaney, fell and
fractured her right ankle. Unable to care for Ms. Wallien while her ankle healed, plaintiff looked for
a skilled nursing facility that could provide the care her mother needed during that time. Plaintiff
selected Meadowood Nursing Center, and Ms. Wallien entered the facility on April 20, 1993. Less
than four months later, on August 9, 1993, Ms. Wallien died while still a resident at Meadowood.
At the time of her death, Ms. Wallien had stage III and stage IV pressure ulcers (commonly known
as bedsores) on her ankles, feet, and buttocks. A stage IV bedsore means that her tissue had been
eaten away down to the bone.


There was evidence introduced that she was frequently left lying in her own urine and feces
for extended periods of time. The neglect was apparently the result, in part, of rapid turnover
of nursing staff, staffing shortages, and the inadequate training of employees. The evidence also
showed numerous violations of medical monitoring and recordkeeping regulations that prevented
necessary information from being transmitted to Wallien's personal physician on a timely basis.
The neglect occurred despite plaintiff's persistent complaints to nursing staff, administration, and
finally, to a nursing home ombudsman. The facility had been cited for patient neglect by the
Department of Health Services (see Health & Saf. Code, § 1424) shortly before Ms. Wallien's
admission. After her death, the facility was given a class “A” citation, which is only levied when
inadequate care creates “substantial probability that death or serious physical harm ... would result”
to nursing home residents (id., subd. (c)), and the facility was fined $7,500.


Plaintiff brought this action against Meadowood and the two individuals (Calvin Baker, Sr., and
Calvin Baker, Jr.) who served as administrators *28  during portions of the time Ms. Wallien
resided at the facility. The case was tried to a jury on theories of negligence, willful misconduct,
neglect of an elder as defined by the Elder Abuse Act and wrongful death. On the statutory neglect
of an elder theory, the jury was instructed that “[t]he essential elements of such a claim are: [ ] 1.
That Mrs. Wallien was 65 years of age or older; [ ] 2. Defendant is liable for neglect as defined,
and that [ ] 3. Defendant has been guilty of recklessness, oppression, or malice in the commission
of this neglect.” The jury instructions defined neglect by reciting the definition of that term in the
Elder Abuse Act. (See former § 15610.57.)


The jury found for plaintiff on her negligence and neglect of an elder claims. It found that
defendants had not, by clear and convincing evidence, been guilty of “oppression” or “malice”
but that they had been “reckless” in their conduct. The jury determined that the damage sustained
by Rose Wallien for pain, suffering, inconvenience, physical impairment or disfigurement was
$150,000. The jury awarded $15,000 in damages for the past cost of medical and hospital care
and treatment resulting from defendants' negligence. The jury attributed 2 percent of the damage
to Ms. Wallien's contributory negligence, 79 percent to defendants' negligence and 19 percent to
the negligence of Dr. Dean Jennings, who was no longer a defendant. Plaintiff moved for her
attorney fees and costs pursuant to section 15657. The court granted the motion and awarded
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plaintiff $185,723.50 in attorney fees and $32,291.24 in costs. For reasons discussed below, the
Court of Appeal affirmed the trial court's judgment. We granted review because of the importance
of resolving the question of the relationship between sections 15657 and 15657.2.


II. Discussion
(1a) Three distinct positions have been proposed regarding the relationship between sections 15657
and 15657.2. The Court of Appeal's approach, and to some extent plaintiff's, was and is to find that
although there may be considerable overlap between actions “based on ... professional negligence”
as set forth in section 15657.2 and the actions specified in section 15657, section 15657 is not
thereby limited because section 15657.2 requires only that causes of action based on professional
negligence be governed by laws that specifically apply to professional negligence actions, in
particular the package of legislation referred to as the MICRA, 2  and the statutes that are limited by
section 15657 do not “specifically apply” to professional *29  negligence actions. Rather, section
15657 affects two generally applicable statutes. The two statutes are Code of Civil Procedure
section 377.34, precluding pain and suffering damages for the estates of deceased victims, and
Code of Civil Procedure 1021, providing that, absent a statute, the apportionment of attorney's
fees is to be left to the agreement of the parties. Therefore, a cause of action may be both “based
on ... professional negligence” within the meaning of section 15657.2 and be for “reckless neglect”
within the meaning of section 15657.


2 MICRA, the Medical Injury Compensation Reform Act of 1975, refers to several statutes
that restrict or place conditions upon causes of action and remedies directed at “health
care providers” for “professional negligence.” (See Code Civ. Proc., § 364 [requiring
90-day notice prior to bringing lawsuit]; id., § 667.7 [permitting periodic payment of
any judgment against the provider]; id., § 1295 [requiring a certain type of notice for
providers' mandatory arbitration provisions]; Bus. & Prof. Code, § 6146 [providing caps on
attorney contingency fees]; Civ. Code, § 3333.1 [making admissible evidence of workers'
compensation or disability payments]; and id., § 3333.2 [providing a $250,000 cap on
noneconomic damages].)


We conclude that this interpretation is not viable. As an initial matter, we note that it is not the only
plausible reading of the language of section 15657.2 and particularly of the phrase “specifically
apply.” The word “specifically” is not necessarily intended to convey the opposite of “generally,”
but, when read in context, can be taken to mean simply that the law applying to professional
negligence alone governs professional negligence causes of action, and that section 15657 is not
intended to alter this law.


This reading of section 15657.2 is based in part on the recognition that the MICRA statutes
specifically applicable to professional negligence actions implicitly incorporate generally
applicable statutes pertaining to civil actions, including the limitations on pain and suffering
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damages and attorney's fees found in Code of Civil Procedure sections 377.34 and 1021. For
example, Business and Professions Code section 6146, a MICRA statute, provides for limits on
contingency fees for attorneys who bring actions within the scope of MICRA. As we have stated,
one of the purposes of such limits is to discourage “frivolous lawsuits,” which may be stimulated
by “potentially huge attorney fee awards if cases are won ....” (Roa v. Lodi Medical Group, Inc.
(1985) 37 Cal.3d 920, 931 [211 Cal.Rptr. 77, 695 P.2d 164].) Contingency fee limits would only
be successful in furthering this legislative goal, however, if the rule inherent in Code of Civil
Procedure section 1021—that each party is to pay its own attorney's fees—governs. Thus, Business
and Professions Code section 6146, “specifically” applicable to professional negligence actions,
appears to implicitly incorporate the generally applicable Code of Civil Procedure section 1021.


(2) Given that the language of section 15657.2 is ambiguous, we “examine the history and
background of the statutory provision in an attempt to ascertain the most reasonable interpretation
of the measure.” ( *30  Watts v. Crawford (1995) 10 Cal.4th 743, 751 [42 Cal.Rptr.2d 81, 896
P.2d 807].) ( 1b) The legislative history shows that the Court of Appeal's interpretation is not
plausible; rather it indicates that those who enacted the statute thought that the term “professional
negligence,” at least within the meaning of section 15657.2, was mutually exclusive of the abuse
and neglect specified in section 15657. This is seen most clearly in the Legislative Counsel's Digest
to the 1991 amendments to the Elder Abuse Act (Sen. Bill No. 679 (1991-1992 Reg. Sess.)), which
included section 15657 and 15657.2. The digest describes section 15657.2 as follows: “This bill
would also specify that actions against health care professionals for professional negligence shall
be governed by laws specifically applicable to professional negligence actions, rather than by
these provisions.” (Legis. Counsel's Dig., Sen. Bill No. 679 (1991-1992 Reg. Sess.), p. 1, italics
added.) 3  Similarly, the bill was described in the Assembly Subcommittee on the Administration of
Justice as follows: “This bill does not apply to professional negligence actions against health care
providers. Such action shall be exclusively governed by existing statutory provisions.” (Assembly
Subcom. on Admin. of Justice, Analysis of Sen. Bill No. 679 (1991-1992 Reg. Sess.) as amended
July 16, 1991.) Similar evidence can be found in the Senate Judiciary Committee's analysis of the
bill (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 679 (1991-1992 Reg. Sess.) Apr. 30, 1991,
p. 2) and throughout the legislative history of the 1991 amendments.


3 Defendants request judicial notice of various legislative history materials. We grant their
request to notice exhibit A, which consists of legislative history materials to Senate Bill
No. 679. (See Evid. Code, § 452, subd. (c); Mangini v. R. J. Reynolds Tobacco Co. (1994)
7 Cal.4th 1057, 1064 [31 Cal.Rptr.2d 358, 875 P.2d 73].) We deny their request to notice
exhibits B and C. Exhibit B consists of the legislative history of Assembly Bill No. 1147
(1997-1998 Reg. Sess.), which purported to clarify the meaning of the 1991 amendments,
and which was not enacted. Assembly Bill No. 1147 essentially adopted the position that
health care providers are fully subject to section 15657, and adopts a narrow reading of
“professional negligence.” Exhibit C consists of the legislative history of Senate Bill No.
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83 (1989-1990 Reg. Sess.), a proposed amendment to the Elder Abuse Act (never enacted)
preceding the 1991 amendments. These exhibits are irrelevant to our inquiry. (Evid. Code,
§§ 454, subd. (a), 459, subds. (a) & (b).)


This leaves a choice between defendants' position and the positions of amici curiae Consumer
Attorneys of California (joined to some degree by California Advocates for Nursing Home Reform,
Inc., herein collectively referred to as amici curiae). 4  Defendants argue the term “based on ...
professional negligence” covers all conduct “directly related to the rendition of professional
services” ( *31  Central Pathology Service Medical Clinic, Inc. v. Superior Court (1992) 3
Cal.4th 181, 192 [10 Cal.Rptr.2d 208, 832 P.2d 924] (Central Pathology)—a reading they argue
would broadly exempt from the heightened remedies of section 15657 health care providers who
recklessly neglect elder and dependent adults. Amici curiae read the term “based on ... professional
negligence” much more narrowly, and argue that “reckless neglect” under section 15657 is distinct
from causes of action “based on ... professional negligence” within the meaning of section 15657.2,
and so health care providers who engage in such neglect would be subject to section 15657's
remedies. As explained below, we believe amici curiae's position is the one that most clearly
follows the language and purpose of the statute.


4 Amicus curiae briefs have also been received from the American Association of Retired
Persons and National Citizens' Coalition for Nursing Home Reform on behalf of plaintiff;
and from Association for California Tort Reform, California Association of Health Facilities,
California Medical Association, California Dental Association, and California Healthcare
Association on behalf of defendants.


The starting point of our analysis is the language of the statutes themselves. “Professional
negligence” in section 15657.2 is defined elsewhere as a “negligent act or omission to act by
a health care provider in the rendering of professional services.” (Code Civ. Proc., § 340.5.)
(3) Generally “negligence” is the failure “ 'to exercise the care a person of ordinary prudence
would exercise under the circumstances.' ” (Flowers v. Torrance Memorial Hospital Medical
Center (1994) 8 Cal.4th 992, 997 [35 Cal.Rptr.2d 685, 884 P.2d 142], fn. omitted.) “Professional
negligence” is one type of negligence, to which general negligence principles apply. “With respect
to professionals, their specialized education and training do not serve to impose an increased duty
of care but rather are considered additional 'circumstances' relevant to an overall assessment of
what constitutes 'ordinary prudence' in a particular situation. Thus, the standard for professionals is
articulated in terms of exercising 'the knowledge, skill and care ordinarily possessed and employed
by members of the profession in good standing ....' ” (Id. at pp. 997-998.)


(1c) In order to obtain the remedies available in section 15657, a plaintiff must demonstrate
by clear and convincing evidence that defendant is guilty of something more than negligence;
he or she must show reckless, oppressive, fraudulent, or malicious conduct. The latter three
categories involve “intentional,” “willful,” or “conscious” wrongdoing of a “despicable” or
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“injurious” nature. (Civ. Code, § 3294, subd. (c); see also College Hospital, Inc. v. Superior Court
(1994) 8 Cal.4th 704, 721 [34 Cal.Rptr.2d 898, 882 P.2d 894].) ( 4) “Recklessness” refers to
a subjective state of culpability greater than simple negligence, which has been described as a
“deliberate disregard” of the “high degree of probability” that an injury will occur (BAJI No. 12.77
[defining “recklessness” in the context of intentional infliction of emotional distress action]); see
also Rest.2d Torts, § 500.) Recklessness, unlike negligence, involves more than “inadvertence,
incompetence, unskillfulness, or a failure to take precautions” but rather rises to the level of a
“conscious choice of a course of action ... with knowledge of *32  the serious danger to others
involved in it.” (Rest.2d Torts, § 500, com. (g), p. 590.) 5


5 We note that the term “reckless” was defined for the jury in this case as follows: “Reckless
means that a person is aware of and consciously disregards a substantial and unjustifiable
risk that his or her act will cause injury. The risk shall be of such nature and degree that
disregard thereof constitutes a gross deviation from the standard of conduct that a reasonable
person would observe in the situation.” Defendants do not claim this instruction was in error.


(1d) Section 15657.2 can therefore be read as making clear that the acts proscribed by section
15657 do not include acts of simple professional negligence, but refer to forms of abuse or
neglect performed with some state of culpability greater than mere negligence. Thus, amici curiae
argue, causes of actions within the scope of section 15657 are not “cause[s] of action ... based
on ... professional negligence” within the meaning of section 15657.2. Defendants claim that
such an interpretation would render section 15657.2 surplusage because section 15657 already
on its face excludes actions based on professional negligence strictly construed. We disagree.
The Legislature could have reasonably decided that an express statement excluding professional
negligence from section 15657 was needed because the language of section 15657, and in particular
the terms “neglect” and “recklessness,” may have been too indefinite to make sufficiently clear
that “professional negligence” was to be beyond the scope of section 15657.


Amici curiae's interpretation is supported by the legislative history of section 15657. The sponsor
of the legislation, the Beverly Hills Bar Association, was quoted in a Senate committee analysis
appearing shortly before the bill's enactment as “argu[ing] strenuously that the high standard
imposed by the bill—clear and convincing evidence of (i) liability and (ii) recklessness, malice,
oppression or fraud—adequately protects providers of care from acts of simple negligence, or
even gross negligence. [Senate Bill No.] 679 only pertains to acts of egregious abuse. The sponsor
argues that existing limitations on damages and fees should not apply in such extreme cases.” (Sen.
3d reading analysis, Sen. Bill No. 679 (1991-1992 Reg. Sess.) as amended Sept. 10, 1991, p. 2.)


If, on the other hand, the Legislature meant in section 15657.2 to exempt health care professionals
in large part from section 15657 liability, why would it use the term “professional negligence” in
the former section when, as discussed above, negligence is commonly regarded as distinct from
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the reckless, malicious, oppressive or fraudulent conduct with which section 15657 is concerned?
We do not believe the Legislature “would ... have chosen such an obscure mechanism to achieve
its purpose.” (Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 992 [73 Cal.Rptr.2d
682, 953 P.2d 858].) *33


Amici curiae's position is also supported by a consideration of the differing purposes of MICRA
and the Elder Abuse Act. The purpose of the latter is essentially to protect a particularly vulnerable
portion of the population from gross mistreatment in the form of abuse and custodial neglect. As
the Court of Appeal, in ARA Living Centers-Pacific, Inc. v. Superior Court (1993) 18 Cal.App.4th
1556, 1559 [23 Cal.Rptr.2d 224] (ARA Living Centers), has stated regarding the genesis and
development of the Elder Abuse Act: “In 1982, the Legislature recognized 'that dependent adults
may be subjected to abuse, neglect, or abandonment and that this state has a responsibility to protect
such persons.' (Former § 15600, added by Stats. 1982, ch. 1184, § 3, p. 4223.)” It adopted measures
designed to encourage the reporting of such abuse and neglect. (§ 15601 et seq.) Subsequent
amendment refined the 1982 enactment, but the focus remained on reporting abuse and using
law enforcement to combat it (see ARA Living Centers, supra, 18 Cal.App.4th at p. 1560). Also,
Penal Code section 368 was enacted, making it a felony or misdemeanor (depending on the
circumstances), for, among other things, a custodian of an elder or dependent adult to willfully
cause or permit various types of injury. (Stats. 1986, ch. 769, § 1.2, p. 2531.)


In the 1991 amendments at issue here, the focus shifted to private, civil enforcement of laws against
elder abuse and neglect. “[T]he Legislature declared that 'infirm elderly persons and dependent
adults are a disadvantaged class, that cases of abuse of these persons are seldom prosecuted as
criminal matters, and few civil cases are brought in connection with this abuse due to problems
of proof, court delays, and the lack of incentives to prosecute these suits.' (§ 15600, subd. (h),
added by Stats. 1991, ch. 774, § 2.) It stated the legislative intent to 'enable interested persons to
engage attorneys to take up the cause of abused elderly persons and dependent adults.' (Id., subd.
(j))” (ARA Living Centers, supra, 18 Cal.App.4th at p. 1560.) As was stated in the Senate Rules
Committee's analysis of Senate Bill No. 679, “in practice, the death of the victim and the difficulty
in finding an attorney to handle an abuse case where attorneys fees may not be awarded, impedes
many victims from suing successfully. [ ] This bill would address the problem by: ... authorizing
the court to award attorney's fees in specified cases; [and by] allowing pain and suffering damages
to be awarded when a verdict of intentional and reckless abuse was handed down after the abused
elder dies.” (Sen. Rules Com., Analysis of Sen. Bill No. 679 (1991-1992 Reg. Sess.) as amended
May 8, 1991, p. 3.)


MICRA has a different focus. The impetus for MICRA was the rapidly rising costs of medical
malpractice insurance in the 1970's. “The inability of doctors to obtain such insurance and
reasonable rates is endangering the health of the people of this State, and threatens the closing of
many *34  hospitals.” (Governor's Proclamation to Leg. (May 16, 1975) Stats. 1975 (Second Ex.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=17CAL4TH985&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_992

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998095849&pubNum=661&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998095849&pubNum=661&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=18CALAPP4TH1556&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1559

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=18CALAPP4TH1556&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1559

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993191061&pubNum=3484&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=18CALAPP4TH1560&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1560&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1560

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES368&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15600&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=18CALAPP4TH1560&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1560&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1560





Delaney v. Baker, 20 Cal.4th 23 (1999)
971 P.2d 986, 82 Cal.Rptr.2d 610, 99 Cal. Daily Op. Serv. 1637...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


Sess. 1975-1976) p. 3947, and quoted in American Bank & Trust Co. v. Community Hospital (1984)
36 Cal.3d 359, 363, fn. 1 [204 Cal.Rptr. 671, 683 P.2d 670, 41 A.L.R.4th 233].) The response was
to pass the various statutes that comprise MICRA to limit damages for lawsuits against a health
care provider based on professional negligence. (Civ. Code, §§ 3333.1, 3333.2; Code Civ. Proc.,
§ 667; Bus. & Prof. Code, § 6146.)


This difference in focus can be clarified by considering the differing types of conduct with
which section 15657 and MICRA are concerned. As discussed, section 15657 concerns “neglect”
“physical abuse” and “fiduciary abuse.” Former section 15610.57 defines neglect as “the negligent
failure of any person having the care or custody of an elder or a dependent adult to exercise
that degree of care which a reasonable person in a like position would exercise. Neglect includes,
but is not limited to, all of the following: [ ] (a) Failure to assist in personal hygiene, or in the
provision of food, clothing or shelter. [ ] (b) Failure to provide medical care for physical and
mental health needs.... [ ] (c) Failure to protect from health and safety hazards. [ ] (d) Failure
to prevent malnutrition.” (Italics added.) Thus, neglect within the meaning of former section
15610.57 appears to cover an area of misconduct distinct from “professional negligence” in
section 15657.2: “neglect” as defined in former section 15610.57 and used in section 15657 does
not refer to the performance of medical services in a manner inferior to “ 'the knowledge, skill
and care ordinarily possessed and employed by members of the profession in good standing'
” (Flowers v. Torrance Memorial Hospital Medical Center, supra, 8 Cal.4th at p. 998), but rather
to the failure of those responsible for attending to the basic needs and comforts of elderly or
dependent adults, regardless of their professional standing, to carry out their custodial obligations.
It is instructive that the statutory definition quoted above gives as an example of “neglect” not
negligence in the undertaking of medical services but the more fundamental “[f]ailure to provide
medical care for physical and mental health needs.” (Former § 15610.57, subd. (b).) “Physical
abuse” and “fiduciary abuse” in section 15657, as defined (see §§ 15610.63, 15610.30), are forms
of intentional wrongdoing that also differ from “professional negligence.”


The difficulty in distinguishing between “neglect” and “professional negligence” lies in the
fact that some health care institutions, such as nursing homes, perform custodial functions and
provide professional medical care. When, for example, a nursing home allows a patient to suffer
malnutrition, defendants appear to argue that this was “professional negligence,” the inability of
nursing staff to prescribe or execute a plan of furnishing sufficient nutrition to someone too infirm
to attend to that need herself. But such *35  omission is also unquestionably “neglect,” as that
term is defined in former section 15610.57.


Section 15657 provides the way out of this ambiguity: if the neglect is “reckless[],” or done with
“oppression, fraud or malice,” then the action falls within the scope of section 15657 and as such
cannot be considered simply “based on ... professional negligence” within the meaning of section
15657.2. The use of such language in section 15657, and the explicit exclusion of “professional



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=36CALIF3D359&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_363

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=36CALIF3D359&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_363

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984133775&pubNum=661&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3333.1&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3333.2&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS667&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS667&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6146&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657.2&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=8CAL4TH998&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_998&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_998

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657.2&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657.2&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Delaney v. Baker, 20 Cal.4th 23 (1999)
971 P.2d 986, 82 Cal.Rptr.2d 610, 99 Cal. Daily Op. Serv. 1637...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


negligence” in section 15657.2, make clear the Elder Abuse Act's goal was to provide heightened
remedies for, as stated in the legislative history, “acts of egregious abuse” against elder and
dependent adults (Sen. 3d reading analysis, Sen. Bill No. 679 (1991-1992 Reg. Sess.) as amended
Sept. 10, 1991, p. 2), while allowing acts of negligence in the rendition of medical services to elder
and dependent adults to be governed by laws specifically applicable to such negligence. That only
these egregious acts were intended to be sanctioned under section 15657 is further underscored
by the fact that the statute requires liability to be proved by a heightened “clear and convincing
evidence” standard.


Defendants contend, as noted, that the term “based on ... professional negligence,” used in section
15657.2, applies to any actions directly related to the professional services provided by a health
care provider. The adoption of such a position would produce an anomalous result. It would make
the determination as to whether the “recklessly neglectful” custodians of an elderly person were
subject to section 15657 turn on the custodian's licensing status: A custodian who allowed an elder
or dependent adult in his or her care to be become malnourished would be subject to 15657's
heightened remedies only if he or she was not a licensed health care professional.


There is no indication that the Legislature intended this anomaly. First, as noted, “neglect” under
the Elder Abuse Act refers to the acts or omissions of “any person having the care or custody
of an elder or a dependent adult.” (Former § 15610.57.) “Abuse of an elder or a dependent
adult” is defined in section 15610.07 as “physical abuse, neglect, fiduciary abuse, abandonment,
isolation, abduction, or other treatment with resulting physical harm or pain or mental suffering,
or the deprivation by a care custodian of goods or services necessary to avoid physical harm or
mental suffering.” (Italics added.) The Elder Abuse Act in turn defines “care custodians” at section
15610.17, subdivision (a) to include “Twenty-four-hour health facilities, as defined in Sections
1250, 1250.2, and 1250.3 of the Health and Safety Code,” which includes nursing homes, as well
as a number of other professionally operated facilities.


Second, the legislative history demonstrates that one of the main purposes of section 15657 was
the elimination of the institutional abuse of the elderly *36  in health care facilities. Included
in the packet of legislative materials for Senate Bill No. 679 was the executive summary to the
then-recently issued April 1991 report of the Little Hoover Commission entitled “Skilled Nursing
Homes: Care Without Dignity.” (See Assem. Com. on Judiciary, Analysis of Sen. Bill No. 679
(1991-1992 Reg. Sess.) as amended June 13, 1991, p. 2.) As one legislative committee analysis
stated: “The author [presumably Senator Mello] argues that all reasonable steps to combat elder
abuse must be taken. [ ] ... [T]he author refers the subcommittee to the April [1991] report ...
'Skilled Nursing Homes: Care Without Dignity.' This report chronicles the 'pain and suffering'
endured by 'too many' of California's 120,000 residents of such facilities.” (Assem. Subcom. on
Admin. of Justice, Analysis of Sen. Bill No. 679 (1991-1992 Reg. Sess.) as amended July, 12,
1991, p. 3.)
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The legislative history also discloses the assumption of opponents of Senate Bill No. 679 that the
heightened remedies of section 15657 were to apply to health care providers. Notwithstanding
the fact that section 15657.2 (originally designated 15662) was included in Senate Bill No. 679
from the very beginning (see Sen. Bill No. 679, 1st reading Mar. 5, 1991 (1991-1992 Reg. Sess.)),
the California Association of Health Facilities, as the representative of the nursing home industry,
opposed the bill. Its statement of opposition was incorporated in legislative committee analyses.
“In opposition to this bill, the California Association of Health Facilities argues that [it] poses a
real threat to healthcare institutions and healthcare professionals alike. They believe that the effect
of this bill will be to focus additional claims on healthcare providers, and to increase their exposure
in litigation. 'The net result will simply be higher insurance premiums for health care providers of
all types.' ” (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 679 (1991-1992 Reg. Sess.) p. 4.)
The association withdrew its opposition only after a number of amendments it proposed designed
to limit exposure of health facilities to damages, such as the imposition of a damage cap on pain
and suffering damages (§ 15657, subd. (b)) and the placement of limitations on employer liability
(§ 15657, subd. (c)), were included in the final legislation. 6  (See Assem. Com. on Judiciary,
Republican Analysis of Sen. Bill No. 79 (1991-1992 Reg. Sess.) as amended July 12, 1991, p. 1.)


6 Also, earlier versions of Senate Bill No. 679 contained a more expansive definition of elder
abuse under section 15657 (at that time designated as 15660). As originally introduced, elder
abuse encompassed all conduct within the scope of former section 15610, which included
“physical abuse, neglect, intimidation, cruel punishment, fiduciary abuse, abandonment,
isolation, or other treatment resulting in physical harm or pain or mental suffering, or the
deprivation by a care custodians of goods and services which are necessary to avoid physical
harm or mental suffering.” (See former § 15610, added by Stats. 1982, ch. 1184, § 3, p. 4223.)


From this legislative history, it appears clear that both the Legislature that enacted Senate Bill No.
679 and the opponents of Senate Bill No. 679 *37  understood that one of the major objectives of
this legislation was the protection of residents of nursing homes and other health care facilities. It
is contrary to this objective to then read the phrase “based on ... professional negligence” found
in section 15657.2 to mean that nursing homes or other health facilities are largely exempt from
liability under section 15657 for the heightened remedies to which custodians who are not health
care professionals are subject.


Defendants' principal argument in favor of their position is their claim that our holding in Central
Pathology, supra, 3 Cal.4th 181, supports it. They contend that the term “based on ... professional
negligence” means the same as “arising out of professional negligence,” as the term was interpreted
in Central Pathology, and that that court interpreted the latter phrase to mean any act “directly
related to defendants' performance of professional services.” (Id. at p. 193.) But, as explained
below, defendants have given Central Pathology a broader reading than was intended.
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In Central Pathology, the court considered Code of Civil Procedure section 425.13, a statute
passed in 1987 and amended to its present form in 1988. Code of Civil Procedure section 425.13
is distinct from the MICRA legislation passed over a decade earlier. Code of Civil Procedure
section 425.13, subdivision (a) (hereafter section 425.13(a)) provides in pertinent part: “In any
action for damages arising out of the professional negligence of a health care provider, no claim
for punitive damages shall be included in a complaint or other pleading unless the court enters an
order allowing an amended pleading that includes a claim for punitive damages to be filed. The
court may allow the filing of an amended pleading claiming punitive damages on a motion by the
party seeking the amended pleading and on the basis of the supporting and opposing affidavits
presented that the plaintiff has established that there is a substantial probability that the plaintiff
will prevail on the claim pursuant to Section 3294 of the Civil Code.” The Central Pathology
court considered whether section 425.13 (a) applied in a case against health care providers that
alleged both medical negligence and intentional torts (intentional infliction of emotional distress
and fraud) in connection with a failure to timely alert plaintiff to the onset of her cancer.


The court began with an inquiry into the language of the statute. It first noted that “professional
negligence” was defined by MICRA, as discussed above, as “ 'a negligent act or omission to act
by a health care provider in the rendering of professional services.' ” (Central Pathology, supra, 3
Cal.4th at p. 187.) The court then turned to the meaning of the phrase “arising out of.” The court
found the phrase “arising out of” had been equated with “origination, growth or flow from the
event” but stated that it *38  was “unclear whether the intentional tort causes of action in this case
may be said to originate, grow, or flow from 'professional negligence.' ” (Id. at p. 188.) Because
the question before the court was not resolved by examination of the language of the statute, it
then turned to its legislative history. (Central Pathology, supra, 3 Cal.4th at pp. 188-192.)


The legislative history revealed that section 425.13, as originally passed in 1987, had simply
applied to all claims against health care providers. (Central Pathology, supra, 3 Cal.4th at pp.
188-189.) When that section was amended in 1988, the court observed, the comment of the
Assembly Subcommittee on the Administration of Justice stated: “ 'This bill is intended to correct
an oversight. As written, Section 4215.13 [sic] could apply to any lawsuit against any health care
provider .... Arguably, this could include lawsuits unrelated to the practitioner's practice, such as
defamation, fraud, and intentional torts. [ ] The author [of the original version of section 425.13]
asserts that the intention ... was to provide protection to health practitioners in their capacity as
practitioners. Specifically, relief was sought from unsubstantiated claims of punitive damages in
actions alleging professional negligence. There was no intent to protect practitioners in any other
capacity. [The amendment] limits the application of Section [425.13(a)] to lawsuits involving
allegations of a health practitioner's ” professional negligence.“ ' ” (Central Pathology, supra, 3
Cal.4th at p. 189, some italics omitted.)
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The Central Pathology court then concluded “The Assembly subcommittee's comment emphasizes
that lawsuits unrelated to a practitioner's conduct in providing health care related services were
intended to be excluded from the ambit of section 425.13. Plaintiffs contend that the inclusion of
the term 'intentional torts' in the list of lawsuits assumed to be unrelated to the practitioner's practice
demonstrates that the Legislature intended to exclude all intentional torts from the requirements
of section 425.13. From our review of the history of the statute, however, we conclude that the
reference to 'intentional torts' by the author of the comments does not belie its statement of the
essential purpose of the amendment—to restrict the application of section 425.13 to lawsuits
brought against health practitioners 'in their capacity as practitioners.' ” (3 Cal.4th at p. 190.)


The Central Pathology court's reasoning was based on an examination not only of the particular
legislative history of section 425.13 (a), but also of the statute's purposes. As the court stated,
“Under [a contrary] reading of section 425.13(a), injured patients seeking punitive damages in
an action involving professional negligence could readily assert that their health care providers
committed an intentional tort and that the patients seek punitive damages only in connection with
the intentional tort. By including a cause of *39  action for an intentional tort in a negligence
action, plaintiffs would sidestep section 425.13(a) and the resulting procedural requirements
the Legislature sought to impose on them. Thus, [such an interpretation] of section 425.13(a)
effectively permits artful pleading to annul the protection afforded by that section.” (3 Cal.4th at
p. 191.)


Moreover, the court reasoned that a contrary reading would lead to an absurd result. “If we were
to accept the [contrary] interpretation of 425.13(a), the section's protections would apply only to
'nonintentional tort' conduct that gives rise to punitive damages. There are, however, few situations
in which claims for punitive damages are predicated on mere negligence or a conscious disregard
of the rights or safety of others and in which no intentional torts are alleged. [Citation.] An
interpretation of the statute that would restrict its applicability to such a limited category of cases
is inconsistent with the intention of the Legislature to protect health care providers from frequently
pleaded and frivolous punitive damage claims. ... [S]uch an interpretation would render the statute
virtually meaningless.” (Central Pathology, supra, 3 Cal.4th at p. 191.)


Therefore, in considering the scope of section 425.13(a), the court summarized: “We recognize
that in the medical malpractice context, there may be considerable overlap of intentional and
negligent causes of action. Because acts supporting a negligence cause of action might also
support a cause of action for an intentional tort, we have not limited application of MICRA
provisions to causes of action that are based solely on a 'negligent act or omission' as provided in
these statutes. To ensure that the legislative intent underlying MICRA is implemented, we have
recognized that the scope of conduct afforded protection under MICRA provisions (actions 'based
on professional negligence') must be determined after consideration of the purpose underlying
each of the individual statutes.” (Central Pathology, supra, 3 Cal.4th at p. 192, italics added.) The
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court concluded, for reasons discussed above, that given the purpose underlying section 425.13
(a), the phrase “arising out of professional negligence” should be interpreted to pertain to causes of
action “directly related to the manner in which professional services were provided” regardless of
whether these claims could be characterized as negligent or intentional torts. (3 Cal.4th at p. 192.)


The Central Pathology court made clear that it was not deciding the meaning of the term
“professional negligence” used in MICRA or in statutes other than section 425.13(a). As the court
stated: “Whether professional negligence, as defined in MICRA statutes, includes intentional torts
is not the question. Rather, the trial court must determine whether a plaintiff's action for damages
is one 'arising out of professional negligence of a health care *40  provider.' (§ 425.13(a), italics
added.) Based on the language of [section 425.13(a)] and its legislative history, we conclude that
an action for damages arises out of the professional negligence of a health care provider if the
injury for which damages are sought is directly related to professional services provided by a health
care provider.” (Central Pathology, supra, 3 Cal.4th at p. 191, some italics added.)


Thus, the Central Pathology court did not purport to universally define the phrase “arising out of
professional negligence” much less the phrase “based on professional negligence.” It rejected the
contention that the language of the phrase itself yielded a single, definitive, meaning. 7  Rather,
the court recognized that the scope and meaning of these phrases could vary depending upon
“the purpose underlying each of the individual statutes.” To claim that the Central Pathology
definition extended beyond section 425.13(a) is to ignore the limitations that this court put on its
own opinion. Moreover, after its statement that “the scope of conduct afforded protection under
MICRA (actions 'based on professional negligence') must be determined after consideration of the
purpose underlying each of the individual statutes” (Central Pathology, supra, 3 Cal.4th at p. 192),
the Central Pathology court cited with approval Waters v. Bourhis (1985) 40 Cal.3d 424, 435-436
[220 Cal.Rptr. 666, 709 P.2d 469], which suggested a different interpretation of the phrase “based
on professional negligence” within the context of Business and Professions Code section 6146.


7 Defendants point to a footnote in Central Pathology in support of their broad reading of
that case, which states: “We agree with amici curiae California Medical Association et
al. that committee reports before the Legislature at the time it was considering amending
section 425.13 indicate the Legislature did not intend to distinguish the terms 'based
upon' and 'arising out of.' The reports state, 'There is substantial precedent for [the
amendment]. The provisions of [MICRA] all pertain to claims of ”professional negligence.“
' [Citations.]” (Central Pathology, supra, 3 Cal.4th at pp. 187-188, fn. 3.) But this meant
only that there is no independent significance to the fact that the drafters of section 425.13
used the term “arising out of” instead of “based on” professional negligence, not that either
phrase has one invariable meaning.
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In the present case we find that the Elder Abuse Act presents a very different statutory scheme from
section 425.13(a) discussed in Central Pathology. Interpreting the phrase “based on professional
negligence” narrowly would not render section 15657 meaningless, as was the case with section
425.13(a). Rather, such an interpretation would enhance the former statute's remedial purpose,
protecting elder and dependent adults who are residents of nursing homes and other health care
facilities from reckless neglect and various forms of abuse. Indeed, as discussed, this interpretation
would avoid the anomaly of having health care professionals exempted from section 15657's
heightened remedies for the very same misconduct for which nonprofessionals would be liable.
*41


Moreover, there is no comparable legislative history in the Elder Abuse Act that would suggest
an expansive reading of the phrase “based on professional negligence.” There is no suggestion in
that history that the Legislature meant by “based on professional negligence” to refer to any action
“against health practitioners 'in their capacity as practitioners.' ” On the contrary, as discussed, the
legislative history suggests that nursing homes and other health care providers were among the
primary targets of the Elder Abuse Act.


The other reason supporting Central Pathology's holding —preventing the frustration of the
statute's purpose through artful pleading—is also not applicable to section 15657. Regardless of
what plaintiffs plead, they would not be entitled to the heightened remedies of section 15657 unless
they proved statutory abuse or neglect committed with recklessness, oppression, fraud or malice.
Of course, the existence of such a remedy may increase the settlement value of the claim, but
only to the extent that the facts indicate that defendant had committed reckless neglect, etc. Such
increase in settlement value bolsters, rather than frustrates, the purpose of section 15657.


In the present case, there is substantial evidence that Rose Wallien was subject to neglect in
that defendants failed, over an extended period of time, to attend to her advanced bedsores, and
otherwise neglected her in such a way as to contribute to her pain and suffering and eventual
death. There is also substantial evidence to support the jury's finding that the conduct was reckless,
given defendants' knowledge of Wallien's deteriorating condition and plaintiff's repeated effort
to intervene in her mother's behalf. Defendants do not challenge the sufficiency of the evidence
as to either the “neglect” or “recklessness” findings. Substantial evidence therefore supports the
awarding of attorney's fees and pain and suffering damages to her estate, as section 15657 permits,
for defendants' reckless neglect.


We emphasize that our interpretation of the phrase “based on professional negligence” found in the
unique statutory scheme of the Elder Abuse Act is not necessarily applicable to other statutes in
which that phrase appears. Consistent with the Central Pathology court, we stress that the meaning
of the phrase would depend upon the legislative history and underlying purpose of each of the
statutes. (Central Pathology, supra, 3 Cal.4th at p. 192.) Specifically, we do not purport to construe



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.13&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.13&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.13&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=3CAL4TH192&originatingDoc=I73c46438fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_192





Delaney v. Baker, 20 Cal.4th 23 (1999)
971 P.2d 986, 82 Cal.Rptr.2d 610, 99 Cal. Daily Op. Serv. 1637...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


the meaning of the same phrase within the context of the MICRA statutes. (5) It is, of course,
“generally presumed that when a word is used in a particular sense in one part of a statute, it is
intended to have the same meaning if it appears in another part of the same statute.” (People v.
Dillon (1983) 34 Cal.3d 441, 468 [194 Cal.Rptr. 390, 668 P.2d 697].) But that presumption is
rebuttable if there are *42  contrary indications of legislative intent. And the presumption does
not apply when the same or a similar phrase appears in different statutory schemes with distinct
designs and objectives. 8  Establishing terminological uniformity throughout our codified law is
less important than discerning “ 'the intent of the Legislature so as to effectuate the purpose' ” of
each individual statute. (Phelps v. Stostad (1997) 16 Cal.4th 23, 32 [65 Cal.Rptr.2d 360, 939 P.2d
760].) ( 1e) A narrow reading of the phrase “based on professional negligence” in this context
is consistent with one of the primary purposes of section 15657—to protect elder adults through
the application of heightened civil remedies from being recklessly neglected at the hands of their
custodians, which includes the nursing homes or other health care facilities in which they reside.


8 It is true that when a statutory term has received a definitive judicial construction, the
Legislature is presumed to have intended that construction whenever it employs that
term. (See Viking Pools, Inc. v. Maloney (1989) 48 Cal.3d 602, 608-609 [257 Cal.Rptr.
320, 770 P.2d 732].) But as discussed, Central Pathology did not purport to universally
define the meaning of the term “based on professional negligence.” Moreover, it is worth
noting that Central Pathology, filed in 1992, postdates the 1991 amendments to the Elder
Abuse Act found in Senate Bill No. 679. (1991-1992 Reg. Sess.) At the time Senate Bill
No. 679 was enacted, the terms “arising out of professional negligence” and “based on
professional negligence” had been quite narrowly construed. (See Bommareddy v. Superior
Court (1990) 222 Cal.App.3d 1017, 1024 [272 Cal.Rptr. 246] [interpreting section 425.13(a)
as excluding intentional torts]; Flores v. Natividad Medical Center (1987) 192 Cal.App.3d
1106, 1114-1116 [238 Cal.Rptr. 24] [interpreting the term “based on professional negligence”
in MICRA to exclude “failure to summon” medical care pursuant to Government Code
section 845.6].)


III. Disposition
For all of the foregoing, the judgment of the Court of appeal is affirmed.


George, C. J., Kennard, J., Baxter, J., Werdegar, J., and Chin, J., concurred.
BROWN, J.,
Concurring.-Although I agree with the result reached by the majority, I find the Court of Appeal's
straightforward interpretation of Welfare and Institutions Code section 15657.2 1  more consistent
with the statutory language while at the same time fully effectuating the Legislature's intent to
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provide additional remedies against abuse of elderly and dependent adults under the Elder Abuse
and Dependent Adult Civil Protection Act (EADACPA) (§ 15600 et seq.).


1 Unspecified statutory references are to the Welfare and Institutions Code.


In this case, we must determine the interplay of sections 15657 and 15657.2 of the act. Section
15657 authorizes the recovery of the decedent's pain and suffering damages in a wrongful death
action as well as the award *43  of attorney fees. Section 15657.2 states, “Notwithstanding this
article [i.e., sections 15657 through 15657.3], any cause of action for injury or damage against a
health care provider, as defined in Section 340.5 of the Code of Civil Procedure, based on the health
care provider's alleged professional negligence, shall be governed by those laws which specifically
apply to those professional negligence causes of action.”


The Court of Appeal concluded 2  “that while it could have been said more simply, section
15657.2 ensures application of [the California Medical Injury Compensation Reform Act of 1975
(MICRA)], but does not displace the enhanced remedies of EADACPA, when an action for elder
abuse is 'based on the health care provider's alleged professional negligence.' ” In reaching this
conclusion, the court recognized that the language of section 15657.2 “indicates a legislative focus
on statutes of specific application to this category of claims, such as those that comprise MICRA.
For example, Civil Code section 3333.1, [abrogating the collateral source rule and] enacted as
part of MICRA (see Flowers v. Torrance Memorial Hospital Medical Center (1994) 8 Cal.4th
992, 999 [35 Cal.Rptr.2d 685, 884 P.2d 142] (Flowers)), applies to 'an action for personal injury
against a health care provider based upon professional negligence ....' (Civ. Code, § 3333.1, subd.
(a).) Similarly, Civil Code section 3333.2, [limiting recovery of noneconomic damages and] also
enacted as part of MICRA (see Flowers, supra, 8 Cal.4th at p. 999), applies to 'any action for injury
against a health care provider based on professional negligence ....' (Civ. Code, § 3333.2, subd.
(a).) Statutes like these, which specifically limit their application to actions against a health care
provider based on professional negligence, are those statutes that section 15657.2 states 'shall ...
govern[].'


2 Brackets together, in this manner [], without enclosing material, are used herein to indicate
deletions when quoting from the opinion of the Court of Appeal; brackets enclosing material
(other than publisher's added parallel citations) are, unless otherwise indicated, used to
denote insertions or additions by this author.


“The question, however, is whether section 15657.2 states that MICRA statutes shall solely
govern or shall also govern. [Defendants] answer that the Legislature intended that MICRA
alone should apply when the cause of action is based on the health care provider's alleged
professional negligence. [Defendants'] argument implicitly assumes that the application of MICRA
or EADACPA is an either-or proposition, but that both cannot apply in the same case. [The
Court of Appeal] disagree[d] with this assumption. Section 15657 solely displaces statutes of
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general applicability, such as Code of Civil Procedure section 377.34, which limits the damages
recoverable for a decedent's injuries or death, and Code of Civil Procedure section 1021, which
limits the recovery of attorney fees. EADACPA's enhanced-remedy provisions do not conflict with
any specific provision of MICRA.” *44


The Court of Appeal also found no conflict between the provision for attorney fees in section
15657 and the provision in MICRA regulating the contingency fee that an attorney may contract
for or collect in connection with an action “against a health care provider based upon such person's
alleged professional negligence ....” (Bus. & Prof. Code, § 6146.) “This provision of MICRA,
however, pertains to contingency fees only; it solely places 'limits on the percentage of a plaintiff's
recovery that an attorney may retain when he represents the plaintiff on a contingency basis.' (Roa
v. Lodi Medical Group, Inc. (1985) 37 Cal.3d 920, 927, fn. 5 [211 Cal.Rptr. 77, 695 P.2d 164].)
The award permitted by section 15657 does not provide for a contingency fee; it is not calculated
solely as a percentage of the recovery and more importantly it does not come out of or reduce the
plaintiff's award. An award of attorney fees under section 15657 is an additional liability imposed
on the defendant. (See Code Civ. Proc., § 1033.5, subd. (a)(10)(B) [attorney fees authorized by
statute are a form of recoverable costs].) [There is] no conflict between the provisions of MICRA
and the enhanced remedy provisions of EADACPA. Thus, nothing precludes the joint application
of [both].”


The majority “conclude[s] that this interpretation is not viable” because “[t]he word 'specifically'
is not necessarily intended to convey the opposite of 'generally,' but, when read in context, can be
taken to mean simply that the law applying to professional negligence alone governs professional
negligence causes of action, and that section 15657 is not intended to alter this law.” (Maj. opn.,
ante, at p. 29.)


At best, this reasoning is definitionally strained. (See Webster's New World Dict. (3d college
ed. 1989) p. 1287 [as relevant here, “specific”—and by extension “specifically”—defined as “1
limiting or limited; specifying or specified; precise; definite; explicit [no specific plans] 2 of or
constituting a species 3 peculiar to or characteristic of something [specific traits] 4 of a special,
or particular, sort or kind”].) The majority's convoluted explanation that MICRA “implicitly
incorporate[s] generally applicable statutes pertaining to civil actions” (maj. opn., ante, at p. 29)
also provides no more analytical insight than the truism that the law is a “seamless web” (see
People v. Perez (1979) 24 Cal.3d 133, 150 [155 Cal.Rptr. 176, 594 P.2d 1, 3 A.L.R.4th 339] (dis.
opn. of Mosk, J.)) or that “[i]t is assumed that the Legislature has in mind existing laws when it
passes a statute.” (Estate of McDill (1975) 14 Cal.3d 831, 837 [122 Cal.Rptr. 754, 537 P.2d 874].)


More importantly, as the Court of Appeal explained, “accepting [such an] interpretation of section
15657.2 would require [] ignor[ing] the Legislature's focus on MICRA. If the Legislature's
intent was simply to displace *45  application of section 15657, reference to MICRA was
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unnecessary, particularly since the two statutes are not inconsistent.” The court also noted “that
the 'notwithstanding' language may additionally suggest that sections 15657 through 15657.3,
which constitute 'this article,' will be subservient to 'those laws which specifically apply to those
professional negligence causes of action.' In other words, to the extent 'those statutes specifically
applicable to those professional negligence causes of action' conflict with the provisions of sections
15657 through 15657.3, the terms of the former statutes will control rather than the terms of the
latter. []”


The Court of Appeal's interpretation also obviates the need to parse the distinction between
“neglect” and “professional negligence.” The majority aptly concedes this poses some “difficulty”
at least in the case of certain health care institutions such as nursing homes (maj. opn., ante, at p.
34), since section 15610.57 refers to the “negligent failure” to render adequate care to an elderly
or dependent adult and virtually every category of “neglect” set forth in the statute involves some
form of professional negligence if committed by a health care provider. (E.g., § 15610.57, subd.
(b)(1) [“[f]ailure to assist in personal hygiene, or in the provision of food, clothing, or shelter”],
(2) [“[f]ailure to provide medical care”], (3) [“[f]ailure to protect from health and safety hazards”],
& (4) [“[f]ailure to prevent malnutrition or dehydration”].) Imposing a “recklessness” requirement
does not transform the essential character of the underlying conduct from negligence.


The majority suggests the Court of Appeal's construction of section 15657.2 conflicts with
the legislative history of EADACPA. (Maj. opn., ante, at pp. 29-30.) The Court of Appeal
acknowledged “that the Legislative Counsel's Digest described 'this bill' [amending the statutory
scheme to include the sections at issue here] as 'specify[ing] that actions against health care
professionals for professional negligence shall be governed by laws specifically applicable to
professional negligence actions, rather than by these provisions.' (Legis. Counsel's Dig., Sen. Bill
No. 679 (Mar. 5, 1991) p. 2, italics added.) Albeit imprecise, this statement is not inconsistent with
[the Court of Appeal's] interpretation []. The statement refers to 'professional negligence actions.'
It cannot be disputed that pure negligence causes of action are not subject to section 15657. (See
§ 15657.) The enhanced remedies of that section arise only where the defendant has acted with
recklessness, oppression, fraud or malice in the commission of the neglect. (§ 15657.)


“Moreover, this confusing description of the 1991 amendments in the Legislative Counsel's Digest
is scant evidence of a legislative intent that section 15657.2 have the affect that [defendants]
attribute to it. (Cf. *46  Isbister v. Boys' Club of Santa Cruz, Inc. (1985) 40 Cal.3d 72, 87
[219 Cal.Rptr. 150, 707 P.2d 212] [finding confusing comment by Legislative Counsel was
scant evidence of legislative intent].) ' ”Although a legislative counsel's digest may be helpful in
interpreting an ambiguous statute, it is not the law.“ ...' (In re Barry W. (1993) 21 Cal.App.4th
358, 367 [26 Cal.Rptr.2d 161], citation omitted.) We will not disregard the problems that we find
in interpreting the statute in the fashion advocated by [defendants] simply as a result of this (or
similar) inconclusive and ambiguous comments in the legislative history. [Fn. omitted.] (See J.A.
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Jones Construction Co. v. Superior Court (1994) 27 Cal.App.4th 1568, 1578 [33 Cal.Rptr.2d 206]
['wisest course is to rely on legislative history only when that history itself is unambiguous'].)”


Although the court was responding to defendants' arguments regarding the significance of this
legislative statement, its observations are equally apposite to the majority's criticism.


The Court of Appeal's interpretation has the further virtue of avoiding another foray into the
Central Pathology thicket. (Central Pathology Service Medical Clinic, Inc. v. Superior Court
(1992) 3 Cal.4th 181 [10 Cal.Rptr.2d 208, 832 P.2d 924].) The result in that case was undoubtedly
correct with respect to Code of Civil Procedure section 425.13. As we are now seeing, however,
the analysis is far from a suitable template for construing different statutory language enacted to
address different concerns. Despite its extended discussion, the majority essentially determines
nothing more than that “based on professional negligence” means whatever this court says at any
particular moment. (See maj. opn., ante, at pp. 40, 41-42.) Under the Court of Appeal's analysis,
it is unnecessary to address the meaning of this phrase here “because [] [defendants'] appeal fails
even if the phrase [] includes [] a case alleging reckless neglect.”


For the foregoing reasons, I would affirm the judgment but on the analytical basis set forth by the
Court of Appeal. *47


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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145 Cal.App.4th 790
Court of Appeal, Sixth District, California.


Michelangelo DELFINO, et al., Plaintiffs and Appellants,
v.


AGILENT TECHNOLOGIES, INC., Defendant and Respondent.


No. H028993.
|


Dec. 14, 2006.
|


Review Denied Feb. 28, 2007. *


* Chin, J., did not participate therein.


|
Certiorari Denied Oct. 1, 2007.


|
See 128 S.Ct. 98.


Synopsis
Background: Recipients of threats sent over Internet in e-mail messages and postings on bulletin
boards, brought intentional and negligent infliction of emotional distress action against transmitter
of threats and his former employer, whose computer system transmitter used. The Superior Court,
Santa Clara County, No. 1–03–CV–001573, Kevin E. McKenney, J., granted employer summary
judgment under immunity of Communications Decency Act of 1996 (CDA). Recipients appealed.


Holdings: The Court of Appeal, Duffy, J., held that:


[1] as issue of first impression, employer was “provider or user of an interactive computer service”
within meaning of CDA immunity provision;


[2] recipients' action treated employer as a publisher or speaker of information for CDA immunity;


[3] CDA immunity applied to recipients' claims;


[4] threats transmitted by employee were “information provided by another information content
provider” for CDA immunity;
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[5] even if immunity did not apply, employer did not ratify employee's conduct;


[6] employer was not liable under respondeat superior; and


[7] employer was not liable for negligent infliction of emotional distress.


Affirmed.


See also 35 Cal.4th 180, 25 Cal.Rptr.3d 298, 106 P.3d 958.


West Headnotes (31)


[1] Telecommunications Purpose
Primary goal of Communications Decency Act of 1996 (CDA) was to control the exposure
of minors to indecent material over the Internet. Communications Decency Act of 1996,
§ 509, 47 U.S.C.A. § 230.


[2] Telecommunications Purpose
An important purpose of Communications Decency Act of 1996 (CDA) was to encourage
Internet service providers to self-regulate the dissemination of offensive materials over
their services. Communications Decency Act of 1996, § 509, 47 U.S.C.A. § 230.


1 Cases that cite this headnote


[3] Telecommunications Persons and entities liable;  immunity
An objective of the Communications Decency Act of 1996 (CDA) was to avoid the
chilling effect upon Internet free speech that would be occasioned by the imposition of
tort liability upon companies that do not create potentially harmful messages but are
simply intermediaries for their delivery. Communications Decency Act of 1996, § 509,
47 U.S.C.A. § 230.


2 Cases that cite this headnote


[4] Telecommunications Persons and entities liable;  immunity
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There are three essential elements that a defendant must establish in order to claim
immunity under the Communications Decency Act of 1996 (CDA): (1) the defendant is
a provider or user of an interactive computer service, (2) the cause of action treats the
defendant as a publisher or speaker of information, and (3) the information at issue is
provided by another information content provider. Communications Decency Act of 1996,
§ 509, 47 U.S.C.A. § 230.


9 Cases that cite this headnote


[5] Telecommunications Persons and entities liable;  immunity
Corporate employer that provided its employees with Internet access through employer's
internal computer system was “provider or user of an interactive computer service” within
meaning of immunity provision of Communications Decency Act of 1996 (CDA); its
proxy servers were primary means by which thousands of its employees accessed Internet.
Communications Decency Act of 1996, § 509, 47 U.S.C.A. § 230.


See 5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, §§ 455, 456; 7 Witkin, Summary
of Cal. Law (10th ed. 2005) Constitutional Law, § 19; Annot., Liability of Internet Service
Provider for Internet or E-mail Defamation (2000) 84 A.L.R.5th 169.


8 Cases that cite this headnote


[6] Telecommunications Persons and entities liable;  immunity
Term “interactive computer service” in immunity provision of Communications Decency
Act of 1996 (CDA) is interpreted broadly. Communications Decency Act of 1996, § 509,
47 U.S.C.A. § 230.


[7] Telecommunications Persons and entities liable;  immunity
Intentional and negligent infliction of emotional distress action, brought by recipients of
Internet threats against transmitter of threats and his employer, whose computer system he
used, treated employer as a publisher or speaker of information under immunity provision
of Communications Decency Act of 1996 (CDA). Communications Decency Act of 1996,
§ 509(c)(1), 47 U.S.C.A. § 230(c)(1).


1 Cases that cite this headnote


[8] Telecommunications Persons and entities liable;  immunity
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Immunity provision of Communications Decency Act of 1996 (CDA) applied to
intentional and negligent infliction of emotional distress claims, brought by recipients of
Internet threats against transmitter of threats and his employer, whose computer system he
used. Communications Decency Act of 1996, § 509, 47 U.S.C.A. § 230.


3 Cases that cite this headnote


[9] Telecommunications Persons and entities liable;  immunity
Internet threats transmitted by employee from computer supplied by employer were
“information provided by another information content provider” within meaning of
immunity provision of the Communications Decency Act of 1996 (CDA) as invoked by
employer in infliction of emotional distress action brought by recipients of threats.


2 Cases that cite this headnote


[10] Telecommunications Persons and entities liable;  immunity
Under the immunity provision of the Communications Decency Act of 1996 (CDA), it is
possible to be both an “interactive computer service provider” and “an information content
provider”; the categories are not mutually exclusive. Communications Decency Act of
1996, § 509, 47 U.S.C.A. § 230.


6 Cases that cite this headnote


[11] Damages Privilege or immunity;  exercise of legal rights
Telecommunications Persons and entities liable;  immunity
Employer of person who used employer's computer system to transmit Internet threats was
immune under Communications Decency Act of 1996 (CDA) from suit by recipients of
threats; employer was provider or user of an interactive computer service, recipients' action
for infliction of emotional distress treated employer as publisher or speaker of information,
and information was provided by another information content provider, i.e., the employee-
transmitter. Communications Decency Act of 1996, § 509(c)(1), (e)(3), 47 U.S.C.A. §
230(c)(1), (e)(3).


9 Cases that cite this headnote


[12] Damages Elements in general
To establish a claim of intentional infliction of emotional distress, the plaintiff must show
(1) extreme and outrageous conduct by the defendant with the intention of causing, or
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reckless disregard of the probability of causing, emotional distress, (2) the plaintiff's
suffering severe or extreme emotional distress, and (3) actual and proximate causation of
the emotional distress by the defendant's outrageous conduct.


27 Cases that cite this headnote


[13] Damages Nature of conduct
For intentional infliction of emotional distress, the defendant's conduct to be outrageous
must be so extreme as to exceed all bounds of that usually tolerated in a civilized
community.


24 Cases that cite this headnote


[14] Damages Humiliation, insults, and indignities
Ordinarily, mere insulting language, without more, does not constitute outrageous conduct
for a claim of intentional infliction of emotional distress.


16 Cases that cite this headnote


[15] Damages Media and publications
Internet transmitter's repeated threats of physical harm directed to plaintiffs, stated in
graphic terms in e-mails and Internet bulletin board postings, were sufficient acts of
“extreme and outrageous conduct” to support a claim of intentional infliction of emotional
distress.


19 Cases that cite this headnote


[16] Labor and Employment Ratification
An employee's actions may be ratified after the fact by the employer's voluntary election
to adopt the employee's conduct by, in essence, treating the conduct as its own. West's
Ann.Cal.Civ.Code § 2339.


5 Cases that cite this headnote


[17] Labor and Employment Implied ratification
An employer's failure to discharge an employee after knowledge of his or her wrongful acts
may be evidence supporting ratification of employee's conduct. West's Ann.Cal.Civ.Code
§ 2339.
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7 Cases that cite this headnote


[18] Labor and Employment Implied ratification
Employer of employee who transmitted Internet threats using employer's computer system
did not ratify employee's act so as to expose it to liability to threat recipients' action for
intentional infliction of emotional distress; employer was not aware of contents of threats
during investigation by FBI, and employer terminated employee soon after discovering
content and employee's involvement.


1 Cases that cite this headnote


[19] Labor and Employment Particular cases
Employer was not vicariously liable for emotional distress suffered by recipients
of Internet threats transmitted by employee from employer's computer system, since
employee's conduct was out of personal malice and not within scope of his employment.


1 Cases that cite this headnote


[20] Labor and Employment Scope of Employment
Pursuant to the doctrine of respondeat superior, an employer is vicariously liable for his
employee's torts committed within the scope of the employment.


3 Cases that cite this headnote


[21] Labor and Employment Scope of Employment
A risk “arises out of the employment,” for purpose of the doctrine of respondeat superior,
when in the context of the particular enterprise an employee's conduct is not so unusual or
startling that it would seem unfair to include the loss resulting from it among other costs
of the employer's business.


[22] Labor and Employment Scope of Employment
The plaintiff invoking the doctrine of respondeat superior bears the burden of establishing
that the employee's action for which vicarious liability is sought to be imposed was
committed within the scope of the employment.
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4 Cases that cite this headnote


[23] Labor and Employment Act by Employee on Employee's Behalf
An employer will not be held vicariously liable for an employee's malicious or tortious
conduct if the employee substantially deviates from the employment duties for personal
purposes.


6 Cases that cite this headnote


[24] Labor and Employment Scope of Employment
Whether an employee's conduct was within the scope of his or her employment, for
doctrine of respondeat superior, is generally a question for the trier of fact, but where the
undisputed facts demonstrate clearly that an employee's conduct was outside of the scope
of his or her employment, the issue is one of law that the court may determine.


5 Cases that cite this headnote


[25] Labor and Employment Negligent Hiring
Labor and Employment Negligent retention
An employer may be liable to a third person for the employer's negligence in hiring or
retaining an employee who is incompetent or unfit.


58 Cases that cite this headnote


[26] Labor and Employment Negligent training and supervision
Negligent supervision liability will be imposed upon the employer if it knew or should
have known that hiring the employee created a particular risk or hazard and that particular
harm materializes.


66 Cases that cite this headnote


[27] Labor and Employment Negligent retention
Labor and Employment Negligent training and supervision
Liability for negligent supervision/retention of an employee is one of direct liability for
negligence, not vicarious liability.
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54 Cases that cite this headnote


[28] Labor and Employment Negligent training and supervision
Employer of employee who transmitted Internet threats using employer's computer system
was not liable, under negligent supervision theory, to threat recipients who claimed
infliction of emotional distress; employer owed recipients no duty in absence of business
relationship or close connection with recipients' injuries, and employer did not breach any
duty as it was unaware of employee's conduct.


2 Cases that cite this headnote


[29] Damages Persons liable
Employer of employee who transmitted Internet threats using employer's computer system
was not liable to threat recipients for negligent infliction of emotional distress; any
negligence pertained to retention of employee, and employer had no duty to recipients in
absence of business relationship or close connection with recipients' injuries.


11 Cases that cite this headnote


[30] Damages Negligent Infliction of Emotional Distress
There is no independent tort of negligent infliction of emotional distress; the claim is
merely a species of negligence.


18 Cases that cite this headnote


[31] Appeal and Error In general;  adhering to theory pursued below
It is inappropriate for parties to adopt a new theory for the first time on appeal, and
appellate courts will customarily decline to decide such newly minted theories.


6 Cases that cite this headnote


West Codenotes


Recognized as Unconstitutional
47 U.S.C.A. § 223.47 U.S.C.A. § 561.
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Attorneys and Law Firms


**380  Michelangelo Delfino, in pro. per.


Mary E. Day, in pro. per.


Bradford K. Newman, Katherine C. Huibonhoa, Shannon S. Sevey, Paul, Hastings, Janofsky &
Walker, Palo Alto, for Defendant and Respondent.


Opinion


DUFFY, J.


*795  A series of anonymous messages were sent over the Internet that constituted threats to
Michelangelo Delfino and Mary E. Day (collectively, plaintiffs). The messages consisted of
electronic mail messages (e-mails) sent to Delfino and messages that were posted on Internet
bulletin boards. These e-mails and postings were ultimately traced to Cameron Moore. Plaintiffs
brought suit against Moore and his former employer, Agilent Technologies, Inc. (Agilent). Agilent
moved for summary judgment on various grounds, and the trial court granted the motion on the
basis that Agilent was immune from suit under the Communications Decency Act of 1996(CDA).
Specifically, the court held that under title 47 of the United States Code section 230(c)(1), 1  Agilent
was a “provider **381  ... of an interactive computer service” entitled to immunity under the CDA.


1 Hereinafter, all undesignated statutory references are to title 47 of the United States Code.


Plaintiffs contend on appeal that summary judgment should not have been granted because Agilent
was not immune from suit under the CDA. They argue that they made a prima facie showing of
negligence. We conclude after a de novo review that Agilent was an interactive computer service
provider; as such, it was immune from liability for alleged damages arising out of the cyberthreats
transmitted by its employee, Moore. We hold further that plaintiffs did not make a prima facie
showing to support a claim against Agilent under theories of ratification, respondeat superior,
or negligent supervision and/or retention. We therefore find that summary judgment in favor of
Agilent was proper and will affirm.


PROCEDURAL HISTORY 2


2 To avoid repetition, we present in detail the substance of Agilent's motion for summary
judgment and plaintiffs' opposition thereto in part III, sections A and B, of the Discussion,
post.
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The complaint was filed on July 22, 2003. 3  It included a claim for intentional infliction of
emotional distress and a purported claim for negligent infliction of emotional distress against
Moore and Agilent. 4  Plaintiffs claimed *796  that Moore sent a number of anonymous threats
over the Internet and that he used Agilent's computer system to send these threats. Plaintiffs alleged
further that Agilent was aware that Moore was using its computer system to threaten plaintiffs and
that it took no action to prevent its employee from continuing to make his threats over the Internet.


3 Plaintiffs have represented themselves in propria persona in this litigation.


4 Because of their lengthy titles, for convenience we refer to the two purported causes of
action in the complaint as the “intentional infliction” and “negligent infliction” claims,
respectively. In so doing, we acknowledge both that a purported claim for negligent infliction
is in actuality not a tort separate and apart from the tort of negligence (Potter v. Firestone
Tire & Rubber Co. (1993) 6 Cal.4th 965, 984, 25 Cal.Rptr.2d 550, 863 P.2d 795), and that
courts sometimes choose the acronyms “IIED” and “NIED” to refer to these torts. (See, e.g.,
Wooden v. Raveling (1998) 61 Cal.App.4th 1035, 71 Cal.Rptr.2d 891; see also Lawson v.
Management Activities, Inc. (1999) 69 Cal.App.4th 652, 656, 81 Cal.Rptr.2d 745 [noting
that use of acronym for negligent infliction of emotional distress gives “more credence [to
the allegation] than it deserves”].)


Plaintiffs alleged that the anonymous threats against them occurred between April and July 2002,
while an appeal was pending in unrelated litigation brought by plaintiffs' former employer, Varian
Medical Systems (and others), against plaintiffs. 5  The threats alleged in the complaint—most
of which were directed solely at Delfino—were either e-mail messages sent to Delfino or were
messages posted on the **382  Yahoo! Message Board VAR. 6  Most of the threatening e-mails
and postings were sent by an individual using the Yahoo screen name “crack__smoking__jesus”;
Moore later admitted to the Federal Bureau of Investigation (FBI) that he had used this
pseudonym. 7


5 The unrelated lawsuit included claims for defamation that arose out of numerous derogatory
messages about Varian and certain Varian employees that Delfino and Day posted on Internet
message boards. Judgment on a jury verdict adverse to Delfino and Day (i.e., an award of
$425,000 in compensatory damages plus punitive damages of $350,000) was entered in that
case. Ultimately, the California Supreme Court reversed on the ground that the previous
appeal of Delfino and Day from the trial court's order denying their special motions to strike
under Code of Civil Procedure section 425.16, subdivision (b)(1) (i.e., their motions to strike
the Varian complaint as a “SLAPP” [strategic lawsuit against public participation] ) operated
as a stay on all further trial court proceedings; accordingly, the Supreme Court determined
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that the judgment was void. (Varian Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th 180,
25 Cal.Rptr.3d 298, 106 P.3d 958.)


6 It is unnecessary for us to repeat each of the odious e-mail messages and postings attributed
to Moore. One posting (by “crack__ smoking__jesus”) on July 18 read: “ ‘I arranged for
you to have a visitor. Have they [sic ] been there yet? If not, then they will visit soon.
Don't say I didn't warn you. Criminal matters are handled less carefully than civil matters.’
” And plaintiffs alleged in the complaint that on July 30, the following e-mail was sent to
Delfino (from “dr__ dweezil@yahoo.com”): “ ‘It's coming [expletive], and you won't see it.
I seriously hope you have health insurance because you're going to get your ass stomped by
me and some friends. The best part will be you won't be able to prove it was me. I already
have proof I was somewhere else. You can look forward to all your fingers getting broken,
several kicks to the ribs and mouth, break some teeth, and a cracked head. Also, your car
will be trashed and your computer destroyed. Maybe set your place on fire so you can be
evicted. If your [expletive] is there, she'll take a little ride to the parts of San Jose where they
don't speak [E]nglish ... Die, [expletive]. You'll wish you had.’ ”


7 The attorneys who represented Delfino and Day in the unrelated Varian litigation wrote a
law review article about the threatening e-mails and their attempts to trace their origin. (See
Eisenberg & Rosen, Unmasking “crack__smoking__jesus”: Do Internet Service Providers
Have a Tarasoff Duty to Divulge the Identity of a Subscriber Who Is Making Death Threats?
(2003) 25 Hastings Comm. & Ent. L.J. 683.)


The first cause of action of the complaint, captioned “Intentional Infliction of Emotional Distress,”
alleged that Moore's conduct in sending the anonymous e-mails and postings was intentional
and malicious, causing plaintiffs to *797  “suffer humiliation, mental anguish, and emotional
and physical distress.” Plaintiffs alleged on information and belief that Agilent “was informed
and knew that Moore was using its computer system to” send the threatening messages. The
second cause of action, captioned, “Negligent Infliction of Emotional Distress,” contained (and
incorporated by reference) the allegations of the first cause of action.


Agilent filed a motion for summary judgment, or, in the alternative, for summary adjudication.
Plaintiffs opposed the motion. On March 18, 2005, the court entered an order granting Agilent's
motion for summary judgment, concluding that “Agilent established that it is immune from liability
under [title] 47 [of the United States Code section] 230(c)(1) ..., and plaintiffs failed to raise a
triable issue of material fact in regard thereto.” Judgment was entered on the summary judgment
order on May 13, 2005. 8  Plaintiffs filed a timely notice of appeal from the judgment. The appeal
is one that properly lies from a judgment entered upon an order granting summary judgment.
(Code Civ. Proc., § 437c, subd. (m); Oakland Raiders v. National Football League (2005) 131
Cal.App.4th 621, 628–629, 32 Cal.Rptr.3d 266.)
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8 A separate judgment that is not a subject of the instant appeal was entered on April 19, 2005,
in favor of plaintiffs against Moore after a court trial. The judgment consisted of an award of
$87,323 in damages collectively to plaintiffs, plus $200,000 (general damages) and $300,000
(punitive damages) awarded to each of the plaintiffs. Although not a default proceeding,
Moore did not participate at the trial either personally or through counsel.


DISCUSSION


I. Issues On Appeal
Plaintiffs contend that the court erred in granting the summary judgment motion. They assert that
Agilent is not immune **383  from suit under section 230 of the CDA. They argue that because
Agilent had no CDA immunity and it failed to take measures to protect plaintiffs from Moore's
threatening communications, it is subject to negligence liability.


II. Standard of Review
As we have acknowledged, “[c]onstruction and application of a statute involve questions of
law, which require independent review.” (Murphy v. Padilla (1996) 42 Cal.App.4th 707, 711,
49 Cal.Rptr.2d 722; see also Elene H. v. County of Los Angeles (1990) 220 Cal.App.3d 1445,
1451, 269 Cal.Rptr. 783 [de novo review of summary judgment motion founded on defense of
immunity].) Likewise, since summary judgment motions involve purely questions of law, we
review the granting of summary judgment de novo. *798  (Alexander v. Codemasters Group
Limited (2002) 104 Cal.App.4th 129, 139, 127 Cal.Rptr.2d 145 [de novo review of “whether a
triable issue of material fact exists and whether the moving party was entitled to summary judgment
as a matter of law”]; Chavez v. Carpenter (2001) 91 Cal.App.4th 1433, 1438, 111 Cal.Rptr.2d 534.)


III. The Order Granting Summary Judgment


A. Agilent's Motion
On July 26, 2002, 9  Agilent was contacted by Special Agent Sean Wells from the FBI, who “was
requesting information on the user whose originating IP [ (Internet protocol) ] address came back
to Agilent for ‘dreamcaster.txt.’ ” Special Agent Wells gave no other information concerning the
inquiry during the initial contact. But he followed up with an e-mail to Agilent on July 26, in which
he provided a listing of log-in entries for “dreamcaster.txt” where Agilent was the originating IP
address; the listing included 25 log-in entries dated between July 12 and July 15. The internal
investigation was handled primarily by Agilent's IT Security Consultant and Program Manager
for CITSIRT (Corporate Information Technology Security Incident Response Team), Bill Rolfe,
and its EHS & Security Manager, Douglas Buffington.
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9 All dates are 2002 unless otherwise stated.


On July 29, Buffington telephoned Special Agent Wells to introduce himself and to indicate that
Agilent would cooperate fully with the FBI. Special Agent Wells stated that he “was investigating
some e[-]mail traffic, some of which the FBI suspected might [have been] sent by an Agilent
employee.” Buffington asked for details but was told that Special Agent Wells had obtained
information through a grand jury proceeding and could not discuss any specifics.


On July 30, Rolfe traced “dreamcaster.txt” to the Agilent computer assigned to Moore. Rolfe
performed further tests which confirmed that Moore was the current user of the machine. After
completing this work, Rolfe e-mailed Buffington on July 30 with the results.


Buffington telephoned Special Agent Wells on July 30 and advised that Agilent had identified the
user of the IP address. Before Buffington could identify the person, Special Agent Wells asked, “
‘Is the name that you have Cameron Moore?’ ” Buffington confirmed that this was the case. Special
Agent Wells advised Buffington further that (1) “he was investigating complaints by Michelangelo
Delfino and Mary Day, who were involved in a lawsuit with their former employer, Varian”;
(2) plaintiffs had posted and *799  were continuing “to post tens of thousands of inflammatory
messages about Varian executives” **384  ; 10  (3) after plaintiffs had lost in a jury trial involving
Varian, some supporters of Varian began responding negatively to plaintiffs; (4) plaintiffs had
learned that Moore had made Internet postings siding with Varian; (5) plaintiffs had made a
series of Internet postings about Moore; (6) plaintiffs “had received some potentially threatening
e [-]mails that appeared to come from Moore”; (7) “the situation had ‘gotten out of hand’ and the
FBI wanted ‘to put an end to it’ ”; (8) “the FBI wasn't planning to arrest Moore, didn't consider
him to be dangerous, and wasn't after Moore's job”; and (9) the FBI simply wanted to speak to him
to “get the situation stopped.” Special Agent Wells neither informed Buffington of the substance
of any of the e-mails the FBI was investigating, nor advised him that Moore made any threatening
postings on Internet bulletin boards. Buffington did not understand from his communications with
Special Agent Wells that the e-mails being investigated had been sent by Moore by using Agilent
systems to log on to the Internet from work.


10 Delfino testified in deposition that since 1997, he and Day had made over 28,000 Internet
postings concerning Varian or Moore.


On August 1, Special Agent Wells made a followup request to Buffington for Agilent to
investigate the log-in history (between June 27 and July 10) to determine whether the alias
“dr__dweezil2000.txt” also belonged to Moore. Agilent thereafter determined that this alias was
also traceable to the Agilent computer assigned to Moore. Buffington informed Special Agent
Wells of Agilent's findings.
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On August 12, Buffington and Agilent's Management Support Consultant, Stephanie Pierce, 11


met with Moore “to obtain Moore's side of the story and to administer a stern warning.” Buffington
declared that after Pierce explained what Agilent knew, Moore apologized for involving Agilent
“but denied sending any threats through the use of Agilent systems.” (Original underscore.) He
stated that he had promised in writing that he would not engage in any further similar conduct and
thereafter provided Agilent with a copy of his letter to the United States Attorney. 12  Pierce gave
Moore a stern warning; although she indicated that “there was no proof that he had sent threatening
e[-]mails over the Internet through the use of Agilent systems, she reminded *800  Moore of
Agilent's Standards of Business Conduct 13  and warned him that ... he **385  should not be using
Agilent's computer systems for anything relating to [plaintiffs] or any other personal issues.”


11 After leaving Agilent in or about May 2003, Stephanie Pierce married and thereafter used
Moser as her last name. For clarity and convenience, we refer to the witness by her former
surname.


12 In his lengthy letter to the United States Attorney, Moore admitted guilt, expressed his
remorse for the cyberthreats, and presented a detailed account to support his assertion that
his actions had been provoked by Delfino's own Internet activity. The letter contained no
description of the method by which Moore had sent the threatening e-mails and postings,
did not indicate that Agilent's computer systems were in any way implicated, and mentioned
Agilent only in the following contexts: (1) that Moore was fearful that his actions would
result in the loss of his Agilent job; and (2) that some of Delfino's alleged provocative acts
involved postings using Moore's name on “Agilent stock message boards [stating] some
negative and crude things about [Agilent].”


13 Agilent's Standards of Business Conduct, under the heading “May I use Agilent computers ...
for personal messages, personal access to the Internet or other personal use? ” read in part:
“[C]ertain messages and materials simply must not be sent or accessed on Agilent equipment
or through Agilent systems; these include ... threatening, sexually explicit or harassing
materials. You must not use Agilent resources to create, transmit, store or display messages,
images or materials in any of these categories. Misuse of Agilent assets is misconduct and
may result in termination of your employment.”


In February 2003, Special Agent Wells contacted Buffington to advise him that the FBI planned
to arrest Moore for conduct relating to Delfino. Buffington specifically asked if the planned arrest
involved conduct by Moore in using Agilent computers, and Special Agent Wells said that it did
not involve such conduct. In or about mid-February 2003, the FBI arrested Moore. In late February
2003, Buffington contacted the FBI to request a copy of the affidavit signed by Special Agent Wells
pertaining to Moore's arrest (arrest affidavit). Although Buffington was told at the time that the FBI
“would be faxing it,” he did not receive the faxed copy of the arrest affidavit until April 7, 2003.
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That arrest affidavit contained a number of details about the substance of Moore's threatening e-
mails and postings, none of which had been provided previously by the FBI to Agilent.


On April 22, 2003, Buffington and two other Agilent representatives met with Moore. Moore
admitted to Agilent for the first time that “prior to August 2002, he had sent some things
that ‘weren't nice and could be interpreted as threats' by logging onto the Internet while
at work.” (Original underscore.) This statement directly contradicted what Moore had told
Buffington and Pierce on August 12. Moore denied that he had used Agilent's systems to send any
threats after August. He also admitted that he had “sent sexually explicit or offensive e[-]mails
over the Agilent e[-]mail system.” Moore was informed at the conclusion of the meeting that he
“was being placed on immediate administrative leave while Agilent determined what discipline
was appropriate.”


On April 30, 2003, Agilent terminated Moore's employment. The termination notice advised
Moore that he was being involuntarily terminated because he had violated Agilent's Standards of
Business Conduct, “specifically misuse of Agilent's assets.” 14


14 Moore ultimately pleaded guilty in September 2003 to one count of violating section 1512(d)
(4) of title 18 of the United States Code (intentional harassment to dissuade another from
assisting in a criminal prosecution). (The offense of which Moore was convicted did not
involve the use of Agilent's computer system.) He was placed on probation for a period of
four years.


*801  B. Opposition to Summary Judgment Motion
The evidence presented in opposition to the summary judgment motion primarily consisted of
excerpts from transcripts of the depositions of plaintiffs and several Agilent employees, the arrest
affidavit, and documents concerning Moore's sentencing. While that evidence was voluminous,
most of it was not germane to the issues of CDA immunity and negligence liability.


Further, while plaintiffs indicated that there was a genuine dispute concerning a number of issues
of material fact that Agilent claimed to have been undisputed (UMF), the evidence plaintiffs cited,
upon examination, did not support their assertions. For instance, plaintiffs claimed a dispute existed
regarding UMF number 7—i.e., that on July 30, the FBI neither told Agilent that threats had been
sent through Agilent's computer system nor provided it with the contents of any e-mail the FBI
was investigating. But plaintiffs' cited evidence consisted of improperly spliced, separate excerpts
of Buffington's declaration and the arrest affidavit. As a result of the improper splicing, plaintiffs
created purported content that did not exist **386  in either document. (Indeed, the two spliced
excerpts of the arrest affidavit were separated by three pages of text.) In any event, the purported
evidence plaintiffs cited did not demonstrate that UMF number 7 was disputed. 15
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15 There are a number of other instances in which plaintiffs claimed in their response
to Agilent's separate statement that material facts were disputed when, in reality, no
evidence demonstrating such dispute was cited. These undisputed material facts included
the following: (a) the FBI assured Agilent on July 30 that Moore was a threat to no one,
that no arrest was planned, and that Agilent need not be concerned about him (UMF no.
6); (b) Agilent's early August internal investigation did not disclose that Moore had used
its computer system to send any threatening e-mails or postings (UMF no. 11); (c) when
Agilent reprimanded Moore on August 12, he did not admit to using its computer system to
make any threatening Internet postings and denied using Agilent's system to send any e-mail
threats (UMF no. 13); (d) no Agilent employee knew about, assisted with, participated in, or
had any involvement with Moore's cyberthreats (UMF no. 16); (e) Agilent's second internal
investigation conducted after Moore's February 2003 arrest did not disclose that Moore had
made any cyberthreats (UMF no. 18); and (f) Agilent did not learn the substance of Moore's
threatening e-mails and postings until it received the arrest affidavit on April 7, 2003 (UMF
no. 19).


Other matters raised in plaintiffs' opposition to the summary judgment motion relevant to this
appeal are discussed, post.


*802  C. Immunity Under the CDA


1. Applicable law


Section 230(c)(1) states that “[n]o provider or user of an interactive computer service shall be
treated as the publisher or speaker of any information provided by another information content
provider.” The statute goes on to provide that causes of action inconsistent with it under state law
are precluded: “Nothing in this section shall be construed to prevent any State from enforcing any
State law that is consistent with this section. No cause of action may be brought and no liability
may be imposed under any State or local law that is inconsistent with this section.” (§ 230(e)(3),
italics added.)


Agilent contends that CDA immunity applied to plaintiffs' claims here. It argues that plaintiffs
sought to impose derivative liability upon Agilent for Moore's Internet communications, where
Agilent was simply a provider of an interactive computer service. Plaintiffs naturally dispute this
contention.


[1]  [2]  [3]  The CDA—of which section 230 is a part—was enacted in 1996. 16  Its “primary
goal ... was to control the exposure of minors to indecent material” over the Internet. (Batzel v.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I2b76c8858be811db9127cf4cfcf88547&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_10c0000001331

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I2b76c8858be811db9127cf4cfcf88547&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b250000f9dd6

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I2b76c8858be811db9127cf4cfcf88547&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003446545&pubNum=506&originatingDoc=I2b76c8858be811db9127cf4cfcf88547&refType=RP&fi=co_pp_sp_506_1026&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1026





Delfino v. Agilent Technologies, Inc., 145 Cal.App.4th 790 (2006)
52 Cal.Rptr.3d 376, 153 Lab.Cas. P 60,321, 06 Cal. Daily Op. Serv. 11,380...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 17


Smith, supra, 333 F.3d at p. 1026.) Thus, an “important purpose of [the CDA] was to encourage
[Internet] service providers to self-regulate the dissemination of offensive materials over their
services.” (Zeran v. America Online, Inc. (4th Cir.1997) 129 F.3d 327, 331, cert. den. (1998) 524
U.S. 937, 118 S.Ct. 2341, 141 L.Ed.2d 712 (Zeran ); see § 230, subd. (b)(4): “It is the policy
of the United States—[¶] ... [¶] (4) to remove disincentives for the development and utilization
of blocking and filtering technologies that empower parents to restrict their children's access
to objectionable or inappropriate **387  online material.”) Thus, section 230(c)(2) immunizes
from liability an interactive computer service provider or user who makes good faith efforts to
restrict access to material deemed objectionable. 17  A second objective of the CDA was to avoid
the chilling *803  effect upon Internet free speech that would be occasioned by the imposition
of tort liability upon companies that do not create potentially harmful messages but are simply
intermediaries for their delivery. (Zeran, supra, at pp. 330–331; see also § 230(b): [“It is the
policy of the United States—[¶] (1) to promote the continued development of the Internet and
other interactive computer services and other interactive media; [¶] (2) to preserve the vibrant
and competitive free market that presently exists for the Internet and other interactive computer
services, unfettered by Federal or State regulation....”].)


16 Since the passage of the CDA in 1996, “[p]arts of [it] have ... been struck down as
unconstitutional limitations on free speech, see Reno v. ACLU, 521 U.S. 844, 117 S.Ct.
2329, 138 L.Ed.2d 874 (1997) [concerning constitutionality of portions of section 223];
United States v. Playboy Ent. Group, 529 U.S. 803, 120 S.Ct. 1878, 146 L.Ed.2d 865 (2000)
[concerning constitutionality of section 561], but the section at issue here, [section] 230,
remains intact.” (Batzel v. Smith (9th Cir.2003) 333 F.3d 1018, 1026, cert. den. (2004) 541
U.S. 1085, 124 S.Ct. 2812, 159 L.Ed.2d 246.)


17 “No provider or user of an interactive computer service shall be held liable on account
of—[¶] (A) any action voluntarily taken in good faith to restrict access to or availability
of material that the provider or user considers to be obscene, lewd, lascivious, filthy,
excessively violent, harassing, or otherwise objectionable, whether or not such material
is constitutionally protected; or [¶] (B) any action taken to enable or make available to
information content providers or others the technical means to restrict access to material
described in paragraph [ (A) ].” (§ 230(c)(2), fn. omitted.) The end of the actual text of the
statute refers to “paragraph (1).” But it is apparent that the reference should be to “paragraph
(A).” (See § 230(c)(2), fn. 1.)


Zeran, supra, 129 F.3d 327, is the leading case addressing the issue of immunity granted under
section 230 to interactive computer service providers. 18  There, the plaintiff (Kenneth Zeran)
alleged that America Online, Inc. (AOL) “unreasonably delayed in removing defamatory messages
posted by an unidentified third party [on the AOL bulletin board 19 ], refused to post retractions of
those messages, and failed to screen for similar postings thereafter.” (Id. at p. 328.) The anonymous
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defamatory messages involved the advertising for purported sale of shirts containing “offensive
and tasteless slogans related to the April 19, 1995, bombing of the Alfred P. Murrah Federal
Building in Oklahoma City.” (Id. at p. 329.) The postings included instructions “to call ‘Ken,’ ”
and listed the plaintiff's home telephone number. (Ibid.) There was no dispute that AOL was an
“ ‘interactive computer service,’ ” 20  and **388  that the person responsible for the anonymous
postings was *804  an “ ‘information content provider,’ ” 21  as those terms were defined under
the CDA. (Id. at p. 330, fn. 2.)


18 Plaintiffs refer repeatedly to a decision critical of Zeran by the First District Court of Appeal
(Division Two) for which review was subsequently granted by the Supreme Court. (See
Barrett v. Rosenthal (2004) 114 Cal.App.4th 1379, 9 Cal.Rptr.3d 142, review granted Apr.
14, 2004, S122953.) Such grant of review by the Supreme Court of course “had the effect of
depublishing” the Court of Appeal's decision. (Quintano v. Mercury Casualty Co. (1995) 11
Cal.4th 1049, 1067, fn. 6, 48 Cal.Rptr.2d 1, 906 P.2d 1057.) Moreover, after oral argument
and submission of this case, the Supreme Court, following Zeran, reversed the First District
Court of Appeal and held that section 230 provides broad immunity from defamation liability
for a provider or user of an interactive computer service. (Barrett v. Rosenthal (2006) 40
Cal.4th 33, 51 Cal.Rptr.3d 55, 146 P.3d 510.)


19 An Internet bulletin board is “a computerized version of a cork and pin board on which users
can post, read, and respond to messages.” (Weber, Defining Cyberlibel: A First Amendment
Limit for Libel Suits Against Individuals Arising from Computer Bulletin Board Speech
(1995) 46 Case Western Reserve L.Rev. 235, 238, fns. omitted.) After logging in to an
Internet bulletin board, a person may post messages, respond to messages already posted,
or simply read the discussions without posting any messages. (Id. at p. 239.) Most Internet
bulletin boards permit participants to use pseudonyms. (Id. at p. 241.)


20 Section 230(f)(2)—which, at the time Zeran was decided was codified under section 230(e)
(2)—provides: “The term ‘interactive computer service’ means any information service,
system, or access software provider that provides or enables computer access by multiple
users to a computer server, including specifically a service or system that provides access
to the Internet and such systems operated or services offered by libraries or educational
institutions.”


21 Section 230(f)(3)—which, at the time Zeran was decided was codified under section 230(e)
(3)—provides: “The term ‘information content provider’ means any person or entity that is
responsible, in whole or in part, for the creation or development of information provided
through the Internet or any other interactive computer service.”


The Fourth Circuit concluded that the CDA provided AOL (as an interactive computer service
provider) with immunity from the plaintiff's claims. It reasoned that the CDA's immunity
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provisions were the result of Congressional recognition of “the threat that tort-based lawsuits pose
to freedom of speech in the new and burgeoning Internet medium” (Zeran, supra, 129 F.3d at
p. 330), and Congress's desire “to encourage service providers to self-regulate the dissemination
of offensive material over their services.” (Id. at p. 331.) The court held that section 230(c)(1)
conferred “broad immunity” (Zeran, supra, at p. 331) applicable to all interactive computer service
providers, irrespective of whether they were publishers or distributors of the alleged defamatory
matter authored by the information content provider. (Id. at pp. 331–334.)


At least three other federal circuit courts have followed the Fourth Circuit's decision in Zeran,
supra, 129 F.3d 327. (See Carafano v. Metrosplash.com., Inc. (9th Cir.2003) 339 F.3d 1119; Batzel
v. Smith, supra, 333 F.3d 1018; Green v. America Online (3d Cir.2003) 318 F.3d 465; Ben Ezra,
Weinstein, & Co. v. America Online Inc. (10th Cir.2000) 206 F.3d 980.) 22  In addition, two district
courts of appeal in California have followed Zeran. (See Gentry v. eBay, Inc. (2002) 99 Cal.App.4th
816, 121 Cal.Rptr.2d 703 [Fourth District, Division One]; Kathleen R. v. City of Livermore (2001)
87 Cal.App.4th 684, 104 Cal.Rptr.2d 772 [First District, Division Four].) Moreover, the California
Supreme Court has very recently held that Zeran properly construed section 230(c)(1) as affording
broad immunity to any provider or user of an interactive computer service, irrespective of whether
that provider or user may have been viewed under traditional defamation law as a “publisher”
or “distributor” (i.e., “secondary publisher”) of the allegedly defamatory statement. (Barrett v.
Rosenthal, supra, 40 Cal.4th at pp. 57–58, 51 Cal.Rptr.3d 55, 146 P.3d 510.)


22 The Seventh Circuit Court of Appeals has acknowledged that there is no appellate decision
contrary to Zeran's holding that section 230(c)(1) affords immunity to web hosts and other
Internet service providers for state-law claims based upon offensive material created by
others and published over the Internet. (Doe v. GTE Corp. (7th Cir.2003) 347 F.3d 655, 659–
660.) The Doe court, however, recognized that there was a theoretical debate on the issue
and concluded that it did not need to decide the question. (Id. at pp. 660–661.)


2. Whether Agilent is immune from suit under the CDA


[4]  There are three essential elements that a defendant must establish in order to claim section
230 immunity. They are “(1) the defendant [is] a provider or *805  user of an interactive computer
service; (2) the cause of action treat[s] the defendant as a publisher or speaker of information;
and (3) the information at issue [is] provided by another information content provider.” (Gentry v.
eBay, Inc., supra, 99 Cal.App.4th at p. 830, 121 Cal.Rptr.2d 703.) **389  We evaluate Agilent's
contention that it is immune under the CDA by utilizing this three-factor test.


[5]  [6]  First: Was Agilent “a provider or user of an interactive computer service?” (Gentry v.
eBay, Inc., supra, 99 Cal.App.4th at p. 830, 121 Cal.Rptr.2d 703.) Courts have broadly interpreted
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the term “interactive computer service” under the CDA. (See, e.g., Batzel v. Smith, supra, 333 F.3d
at p. 1030, fn. 15 [term “includes a wide range of cyberspace services, not only [I]nternet service
providers”]; Optinrealbig.com, LLC v. Ironport Systems, Inc. (N.D.Cal.2004) 323 F.Supp.2d 1037,
1044 [term is “broadly defined” under the statute].) Thus, there are a number of examples of the
expansive application of “interactive computer service” in determining CDA immunity. (See, e.g.,
Gentry v. eBay, Inc., supra, at p. 831, 121 Cal.Rptr.2d 703 [online auction Web site]; Kathleen R. v.
City of Livermore, supra, 87 Cal.App.4th at p. 692, 104 Cal.Rptr.2d 772 [library providing Internet
access to public by use of computers]; Carafano v. Metrosplash.com., Inc., supra, 339 F.3d at p.
1124 [online dating Web site]; Batzel v. Smith, supra, at p. 1021 [nonprofit Web site operator];
Chicago Lawyers' Comm. for Civil Rights Under the Law, Inc. v. Craigslist, Inc. (N.D.Ill., 2006)
461 F.Supp.2d 681 [2006 WL 3307439] [operator of Internet bulletin board carrying notices of
jobs, housing services, and goods for sale]; Parker v. Google, Inc. (E.D.Pa.2006) 422 F.Supp.2d
492, 501 [Internet search engine operator]; PatentWizard, Inc. v. Kinko's, Inc. (D.S.D.2001) 163
F.Supp.2d 1069, 1071 [company providing Internet access to customers through computer rental];
Schneider v. Amazon.com, Inc. (2001) 108 Wash.App. 454, 31 P.3d 37, 40–41 [online bookstore
Web site].)


We are aware of no case that has held that a corporate employer is a provider of interactive
computer services under circumstances such as those presented here. But several commentators
have opined that an employer that provides its employees with Internet access through the
company's internal computer system is among the class of parties potentially immune under
the CDA. (See, e.g., Zion, Protecting the E–Marketplace of Ideas by Protecting Employers:
Immunity for Employers Under Section 230 of the Communications Decency Act (2002) 54 Fed.
Comm. L.J. 493, 496 [“it is evident from the language and legislative history of the [CDA]
that Congress intended employers to be covered under § 230,” (fn. omitted) ]; Garvey, The
New Corporate Dilemma: Avoiding Liability in the Age of Internet Technology (1999) 25 U.
Dayton L.Rev. 133, 139 [“corporations with direct Internet connections are indeed [Internet service
providers] and, therefore, should receive [CDA] immunity from employee computer abuse” (fn.
omitted) ].) Certainly, it is beyond question today—certainly more so than 10 years ago—that
“Internet resources and access are sufficiently important to many *806  corporations and other
employers that those employers link their office computer networks to the Internet and provide
employees with direct or modem access to the office network (and thus to the Internet).” (American
Civil Liberties Union v. Reno (E.D.Pa.1996) 929 F.Supp. 824, 832–833, affd. sub. nom. Reno v.
American Civil Liberties Union (1997) 521 U.S. 844, 117 S.Ct. 2329, 138 L.Ed.2d 874.) And
Agilent clearly meets the definition of that term under section 230(f)(2) (see fn. 20, ante ), in that
it “provides or enables computer access by multiple users [i.e., Agilent's employees] to a computer
server.” As noted in Rolfe's declaration, Agilent's proxy servers are the primary means by which
thousands of its employees in the United **390  States access the Internet. In light of the term's
broad definition under the CDA, we conclude that Agilent was a provider of interactive computer
services. (See, e.g., Kathleen R. v. City of Livermore, supra, 87 Cal.App.4th at pp. 692–693, 104
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Cal.Rptr.2d 772 [rejecting contention that library was not immune because of its governmental
entity status]; Donato v. Moldow (2005) 374 N.J.Super. 475, 486–488, 865 A.2d 711, 718 [Web
site's noncommercial status and limited use irrelevant to CDA immunity analysis].)


[7]  Second: Does “the cause of action treat the defendant [Agilent] as a publisher or speaker of
information?” (Gentry v. eBay, Inc., supra, 99 Cal.App.4th at p. 830, 121 Cal.Rptr.2d 703.) On
information and belief, plaintiffs alleged that Agilent knew (1) Moore was sending threatening
messages, and (2) that he was using Agilent's computer system to send them. Agilent rebutted this
allegation in its summary judgment motion, and plaintiffs presented no evidence in opposition that
Agilent had such knowledge. This failing notwithstanding, it is apparent that plaintiffs, in alleging
that Moore's employer was liable for his cyberthreats, sought to treat Agilent “as a publisher or
speaker” of those messages. (§ 230(c)(1).)


[8]  We address whether section 230 immunity may apply to the specific tort claims alleged here.
While many of the cases addressing CDA immunity have involved claims for defamation (see,
e.g., Batzel v. Smith, supra, 333 F.3d 1018; Ben Ezra, Weinstein, & Co. v. America Online Inc.,
supra, 206 F.3d 980; PatentWizard, Inc. v. Kinko's, Inc., supra, 163 F.Supp.2d 1069; Blumenthal
v. Drudge (D.D.C.1998) 992 F.Supp. 44), it is clear that immunity under section 230 is not so
limited. The Fourth Circuit noted that “[t]he imposition of tort liability on service providers
for the communications of others represented, for Congress, simply another form of intrusive
government regulation of speech.” (Zeran, supra, 129 F.3d at p. 330.) Thus, CDA immunity has
been applied to defendants asserting that they were interactive computer service providers or users
for a variety of tort claims other than defamation. (See, e.g., Kathleen R. v. City of Livermore,
supra, 87 Cal.App.4th 684, 104 Cal.Rptr.2d 772 [claims included nuisance and premises liability];
Carafano v. Metrosplash.com., Inc., supra, 339 F.3d 1119 [claims included invasion of privacy,
misappropriation of right of publicity, and negligence]; Doe v. *807  America Online, Inc.
(Fla.2001) 783 So.2d 1010 [negligent failure to control third party's illegal postings].) And
several cases applying section 230 immunity have involved the specific claim alleged in plaintiffs'
complaint here, namely, an intentional infliction claim. (See Prickett v. InfoUSA (E.D.Tex.2006)
2006 WL 887431; Donato v. Moldow, supra, 374 N.J.Super. 475, 865 A.2d 711.)


In Kathleen R. v. City of Livermore, supra, 87 Cal.App.4th 684, 104 Cal.Rptr.2d 772, the First
District Court of Appeal (Division Four) held that section 230(c)(1) afforded the City of Livermore
immunity from a broad array of claims arising out of a public library providing access to the
Internet through use of its computers, including a taxpayer action for waste of public funds (Code
Civ. Proc., § 526a), and a claim for violation of substantive due process (42 U.S.C. § 1983).
In applying CDA immunity to the taxpayer claim, the court specifically rejected the plaintiff's
contention that the defense was limited to tort claims for damages and did not apply to taxpayer
actions and suits for declaratory and injunctive relief. (Kathleen R. v. City of Livermore, supra,
at pp. 697–698, 104 Cal.Rptr.2d 772; see also Schneider v. Amazon.com, Inc., supra, 31 P.3d
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at 42 **391  [“courts that have considered the question have held § 230 provides immunity to
civil claims generally”].) We conclude, therefore, that the claims against Agilent treated it “as a
publisher or speaker” (§ 230(c)(1)) of Moore's messages and that plaintiffs' claims were among
those to which immunity under the CDA potentially applies.


[9]  [10]  Third: Was “the information at issue ... provided by another information content
provider?” (Gentry v. eBay, Inc., supra, 99 Cal.App.4th at p. 830, 121 Cal.Rptr.2d 703.) 23  Clearly,
Moore was the party who authored the offensive e-mails and postings. The allegations of the
complaint do not suggest otherwise; to the contrary, the complaint consistently and repeatedly
attributes authorship of the offensive messages to Moore alone. (See, e.g., paragraphs 1, 5, 6, 22,
23, 25 through 28, 30 through 32, 39, 40, 47, and 48 of the complaint.) And there was no evidence
that Agilent played any role whatsoever in “the creation or development” of the messages. (§
230(f)(3); see fn. 21, ante.) 24  Clearly, Agilent satisfied the third standard enunciated in Gentry
v. eBay, Inc., supra, 99 Cal.App.4th at page 830, 121 Cal.Rptr.2d 703, required for a finding of
CDA immunity.


23 Under the CDA, it is of course possible to be both an interactive computer service provider
and “an information content provider; the categories are not mutually exclusive.” (Gentry v.
eBay, Inc., supra, 99 Cal.App.4th at p. 833, fn. 11, 121 Cal.Rptr.2d 703.)


24 Moreover, even had Agilent played some minor role in the formulation of Moore's messages
—a matter unsupported by the evidence here—such conduct would not transform it to
the status of an information content provider to defeat CDA immunity. (See Carafano v.
Metrosplash.com., Inc., supra, 339 F.3d at p. 1124 [interactive dating service not information
content provider despite supplying questionnaire used by third party to provide information];
Ben Ezra, Weinstein, & Co. v. America Online Inc., supra, 206 F.3d at 985 [AOL, as
interactive computer service provider that published allegedly inaccurate stock information
created by third party, immune under CDA, notwithstanding AOL advised information
content providers on other occasions of inaccuracy of stock information]; Barrett v.
Rosenthal, supra, 40 Cal.4th at p. 60, fn. 19, 51 Cal.Rptr.3d 55, 146 P.3d 510 [“many courts
have reasoned that participation going no further than the traditional editorial functions of a
publisher cannot deprive a defendant of section 230 immunity”].)


[11]  *808  Therefore, the trial court correctly held that Agilent was entitled to CDA immunity,
because “(1) [Agilent was] ... a provider or user of an interactive computer service; (2) the cause
of action treat[ed Agilent] as a publisher or speaker of information; and (3) the information at
issue [was] provided by another information content provider [Moore].” (Gentry v. eBay, Inc.,
supra, 99 Cal.App.4th at p. 830, 121 Cal.Rptr.2d 703.) Accordingly, summary judgment was
properly granted. (See generally Salazar v. Upland Police Dept. (2004) 116 Cal.App.4th 934,
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938, 11 Cal.Rptr.3d 22 [summary judgment appropriate where the defendant establishes immunity
defense].) 25


25 We recognize that there is an existing debate concerning whether immunity under the CDA
applies equally to both publishers and distributors of information authored by third parties
and disseminated over the Internet. (See, e.g., Doe v. America Online, Inc., supra, 783 So.2d
at pp. 1018–1028 (dis. opn. of Lewis, J.); Freiwald, Comparative Institutional Analysis in
Cyberspace: The Case of Intermediary Liability for Defamation (2001) 14 Harv. J.L. & Tech.
569, 637–642; Sheridan, Zeran v. AOL and the Effect of Section 230 of the Communications
Decency Act upon Liability for Defamation on the Internet (1997) 61 Alb. L.Rev. 147,
167–172.) Our Supreme Court has recently held that a party who distributes a defamatory
statement made by a third party over the Internet—even if he or she knows or should know
of the statement's defamatory character—enjoys the same CDA immunity from suit as an
initial publisher of such a statement. (Barrett v. Rosenthal, supra, 40 Cal.4th at pp. 57–
58, 51 Cal.Rptr.3d 55, 146 P.3d 510.) Thus, under Barrett—although Agilent did not act as
a distributor of Moore's offensive e-mails and postings, and at most merely provided the
means of communicating the messages by Moore's use of his employer's computer to access
the Internet to send the messages—CDA immunity applies in this instance irrespective of
whether Agilent is deemed to have been a publisher or distributor.


**392  D. Intentional Infliction Claim
We have concluded, ante, that summary judgment was properly granted because Agilent was
entitled to CDA immunity. But even if plaintiffs' claims were not barred under section 230(c)(1),
the granting of Agilent's summary judgment motion was nonetheless proper, because plaintiffs
failed to make a prima facie showing on their intentional infliction claim against Agilent.


1. Nature of intentional infliction claim


[12]  [13]  To establish an intentional infliction claim, the plaintiff must show “ ‘ “(1) extreme
and outrageous conduct by the defendant with the intention of causing, or reckless disregard of the
probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme emotional
distress; and (3) actual and proximate causation of the emotional distress by the defendant's
outrageous conduct.” ’ ” (Christensen v. Superior Court (1991) 54 Cal.3d 868, 903, 2 Cal.Rptr.2d
79, 820 P.2d 181.) “Conduct to be outrageous must *809  be so extreme as to exceed all bounds
of that usually tolerated in a civilized community. [Citations.]” (Davidson v. City of Westminster
(1982) 32 Cal.3d 197, 209, 185 Cal.Rptr. 252, 649 P.2d 894.)
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[14]  [15]  It is established that “[o]rdinarily mere insulting language, without more, does not
constitute outrageous conduct.” (Cole v. Fair Oaks Fire Protection Dist. (1987) 43 Cal.3d 148,
155, fn. 7, 233 Cal.Rptr. 308, 729 P.2d 743.) Liability based upon an intentional infliction claim
“ ‘does not extend to mere insults, indignities, threats, annoyances, petty oppressions, or other
trivialities.’ (Rest.2d Torts, § 46, com. d.)” (Molko v. Holy Spirit Assn. (1988) 46 Cal.3d 1092,
1122, 252 Cal.Rptr. 122, 762 P.2d 46, overruled on another ground in Aguilar v. Atlantic Richfield
Co. (2001) 25 Cal.4th 826, 854, fn. 19, 107 Cal.Rptr.2d 841, 24 P.3d 493; see also Fisher v.
San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 617, 262 Cal.Rptr. 842.) But under
the circumstances here, Moore's repeated threats of physical harm directed to plaintiffs, stated
in graphic terms, were sufficient acts of extreme and outrageous conduct with intent to cause
emotional distress. (See, e.g., KOVR–TV, Inc. v. Superior Court (1995) 31 Cal.App.4th 1023,
1028–1031, 37 Cal.Rptr.2d 431 [news reporter's interview of preteen children, including advising
them of murder of children's two playmates by playmates' mother and her subsequent suicide,
sufficient for finding of outrageous conduct to defeat summary judgment]; Kiseskey v. Carpenters'
Trust for So. California (1983) 144 Cal.App.3d 222, 229–230, 192 Cal.Rptr. 492 [threats of
personal harm, death, and harm to family if the plaintiff did not sign union agreement constituted
outrageous conduct]; but see Cochran v. Cochran (1998) 65 Cal.App.4th 488, 494–499, 76
Cal.Rptr.2d 540 [single telephone message referring to recent sensational airline crash that the
plaintiffs interpreted as death threat not outrageous conduct].) Indeed, our Supreme Court has
recognized, as a theoretical proposition, that an injurious e-mail communication may give rise to
an intentional infliction claim. (Intel Corp. v. Hamidi (2003) 30 Cal.4th 1342, 1347, 1 Cal.Rptr.3d
32, 71 P.3d 296.)


**393  But Moore, not Agilent, was indisputably the party who made the threats. Therefore,
while it may have been established that Moore committed extreme and outrageous acts directed to
plaintiffs with the intent to cause emotional distress, there is a significant leap that must occur to
establish a prima facie case for an intentional infliction claim against Agilent. 26  While plaintiffs'
*810  pleading is somewhat uncertain, 27  it appears that their contentions are that Agilent should
be held liable for Moore's threatening messages (1) because it ratified its employee's actions,
(2) under respondeat superior principles, or (3) because Agilent was negligent in its supervision
and retention of Moore as its employee. (See Agarwal v. Johnson (1979) 25 Cal.3d 932, 947,
160 Cal.Rptr. 141, 603 P.2d 58, disapproved on another ground in White v. Ultramar, Inc. (1999)
21 Cal.4th 563, 574, fn. 4, 88 Cal.Rptr.2d 19, 981 P.2d 944 [affirming intentional infliction
liability of employer for willful acts (utterance of racial epithets and false statements about the
plaintiff's job knowledge) of employer's managers]; Fisher v. San Pedro Peninsula Hospital, supra,
214 Cal.App.3d at p. 618, 262 Cal.Rptr. 842 [employer liable for employee's acts constituting
intentional infliction committed within scope of employment].) None of these theories has merit
based upon the undisputed evidence presented in the motion.
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26 Citing Hustler Magazine v. Falwell (1988) 485 U.S. 46, 56, 108 S.Ct. 876, 99 L.Ed.2d 41,
Agilent argues on appeal that plaintiffs' intentional and negligent infliction claims should be
treated as defamation claims. But Hustler Magazine is distinguishable and does not support
Agilent's assertion here. There, Jerry Falwell sought to recover damages for the publication
of an advertisement parody (specifically labeled as such) under theories of invasion of
privacy, libel, and intentional infliction. (Id. at pp. 47–48, 108 S.Ct. 876.) The jury found
against Falwell on the libel claim, but awarded compensatory and punitive damages on
Falwell's intentional infliction claim. (Id. at p. 49, 108 S.Ct. 876.) The Supreme Court
concluded that the intentional infliction award could not stand under the First Amendment,
holding that a public figure or public official “may not recover for the tort of intentional
infliction of emotional distress by reason of [a satirical] publication[ ] ... without showing in
addition that the publication contains a false statement of fact which was made with ‘actual
malice.’ ” (Id. at p. 56, 108 S.Ct. 876.) Here, plaintiffs were not public officials or public
figures, did not sue for defamation, and, in pleading the intentional and negligent infliction
claims, were not attempting to plead an otherwise defective defamation claim. We therefore
reject Agilent's suggestion that we treat plaintiffs' intentional and negligent infliction claims
as claims for defamation.


27 The allegation in the complaint directed toward Agilent reads: “Upon information and
belief, at all relevant times, Agilent was informed and knew that Moore was using its
computer system to carry out these acts against [p]laintiffs. Agilent failed to terminate
Moore's employment, and instead assented to his continued use of its computer system for
this unlawful purpose and failed and refused to take measures to stop [Moore's] activities
notwithstanding that they were contrary to Agilent's own corporate policies, thereby ratifying
his tortious misconduct.”


2. Ratification


[16]  [17]  An employer may be liable for an employee's willful and malicious actions under
principles of ratification. (Civ.Code, § 2339; Rest.2d, Agency § 218.) 28  An employee's actions
may be ratified after the fact by the employer's voluntary election to adopt the employee's conduct
by, in essence, treating the conduct as its own. (Rakestraw v. Rodrigues (1972) 8 Cal.3d 67, 73, 104
Cal.Rptr. 57, 500 P.2d 1401; see also Judicial Council of Cal. Civil Jury **394  Instrns. (2006)
CACI No. 3710.) The failure to discharge an employee after knowledge of his or her wrongful
acts may be evidence supporting ratification. (Coats v. Construction & Gen. Laborers Local No.
185 (1971) 15 Cal.App.3d 908, 914, 93 Cal.Rptr. 639.)
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28 Employer derivative liability for employee actions need not be founded on respondeat
superior, but may be based upon the doctrine of ratification. (Murillo v. Rite Stuff Foods, Inc.
(1998) 65 Cal.App.4th 833, 852, 77 Cal.Rptr.2d 12.)


[18]  *811  But here there was no evidence presented in opposition to the motion for summary
judgment indicative of Agilent's ratification of Moore's wrongful conduct. The facts as presented
in Agilent's motion were that at the time of the initial FBI investigation in late July to mid-August,
Agilent (1) had no knowledge of the substance of any e-mail or posting by Moore that was being
investigated; (2) was not provided with any details by the FBI about its investigation; (3) was
told by the FBI that it was not planning to arrest Moore, that it was “not after Moore's job,”
that Moore was not a threat to anyone, and that Agilent need not be concerned about him; (4)
conducted its own investigation but did not discover evidence that Moore used Agilent's computer
systems to send threatening e-mails or Internet postings; and (5) was told by Moore that he had
not used Agilent's computer systems to send any threatening e-mails or other messages. It was not
until April 7, 2003—through receipt from the FBI of the arrest affidavit—that Agilent learned the
content of Moore's threatening e-mails and Internet postings that were alleged to have occurred
prior to August. Agilent met with Moore shortly thereafter, at which time Moore admitted for the
first time that prior to August 12, he had sent some communications through Agilent's computer
systems “ ‘that could be interpreted as a threat.’ ” Agilent placed Moore on administrative leave
immediately after the interview and terminated him eight days later.


Based upon these undisputed facts, 29  there was no evidence that Agilent, after the fact, treated
Moore's malicious conduct as its own. There was thus no triable issue as to plaintiffs' claim that
Agilent ratified Moore's tortious actions.


29 While (as we have mentioned in pt. III sec. B, ante ) plaintiffs claimed in their separate
statement in opposition to the motion that a number of these key facts were disputed, a
careful review of the supporting and opposing evidence reveals that there was no actual
dispute. (See Uhrich v. State Farm Fire & Cas. Co. (2003) 109 Cal.App.4th 598, 616–617,
135 Cal.Rptr.2d 131 [party opposing summary judgment must do more than aver that it has
evidence to support cause of action, but must actually present that evidence].) For example,
while plaintiffs claimed in their responsive separate statement that a dispute existed regarding
UMF number 11 (i.e., that Agilent's August investigation did not disclose that Moore had
used Agilent's computer systems to send any threatening e-mails or Internet postings), the
evidence plaintiffs cited raised no such dispute. Rather, it consisted primarily of a reference
to Pierce's August investigation in which she determined that Moore had sent two e-mails
(using his own name) to Superior Court Judge Jack Komar and Captain Dennis Bacon in the
Santa Clara County Sheriff's Office, in which he complained about Delfino's harassment of
Moore. Plaintiffs' opposition simply did not present admissible evidence of a dispute as to
any matter that demonstrated Agilent's ratification of Moore's conduct.
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3. Respondeat superior


[19]  [20]  [21]  [22]  We next evaluate plaintiffs' assertion that Agilent should be held liable
for Moore's tortious conduct under the doctrine of respondeat superior. *812  Pursuant to this
doctrine, “an employer is vicariously liable for his employee's torts committed within the scope of
the employment.” (Perez v. Van Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 967, 227 Cal.Rptr.
106, 719 P.2d 676; see also CACI No. 3701.) “ ‘A risk arises out of the employment when “in the
context of the **395  particular enterprise an employee's conduct is not so unusual or startling
that it would seem unfair to include the loss resulting from it among other costs of the employer's
business. [Citations.] In other words, where the question is one of vicarious liability, the inquiry
should be whether the risk was one ‘that may fairly be regarded as typical of or broadly incidental’
to the enterprise undertaken by the employer. [Citation.]” ' [Citations.]” (Mary M. v. City of Los
Angeles (1991) 54 Cal.3d 202, 209, 285 Cal.Rptr. 99, 814 P.2d 1341 (Mary M.); see generally 1
Levy et al., Cal. Torts (2006) § 8.03[3][a], pp. 8–19 to 8–20.3.) The plaintiff bears the burden of
establishing that the employee's action for which vicarious liability is sought to be imposed was
committed within the scope of the employment. (Ducey v. Argo Sales Co. (1979) 25 Cal.3d 707,
721, 159 Cal.Rptr. 835, 602 P.2d 755.)


Scope of employment in the application of the respondeat superior doctrine has been given a
broad construction. (Farmers Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992, 1004,
47 Cal.Rptr.2d 478, 906 P.2d 440 (Farmers Ins. Group ).) As summarized by our high court: “
‘[T]he fact that an employee is not engaged in the ultimate object of his employment at the time
of his wrongful act does not preclude attribution of liability to an employer.’ [Citation.] Thus,
acts necessary to the comfort, convenience, health, and welfare of the employee while at work,
though strictly personal and not acts of service, do not take the employee outside the scope of
employment. [Citation.] Moreover, ‘ “where the employee is combining his own business with that
of his employer, or attending to both at substantially the same time, no nice inquiry will be made
as to which business he was actually engaged in at the time of injury, unless it clearly appears that
neither directly nor indirectly could he have been serving his employer.” [Citations.]’ [Citation.]
It is also settled that an employer's vicarious liability may extend to willful and malicious torts of
an employee as well as negligence. [Citations.] Finally, an employee's tortious act may be within
the scope of employment even if it contravenes an express company rule and confers no benefit
to the employer.” (Ibid.)


[23]  But the scope of vicarious liability is not boundless. “[A]n employer will not be held
vicariously liable for an employee's malicious or tortious conduct if the employee substantially
deviates from the employment duties for personal purposes. [Citations.] Thus, if the employee
‘inflicts an injury out of personal malice, not engendered by the employment’ [citation] or acts out
of ‘personal malice unconnected with the employment’, [citation] or if the misconduct is not an
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‘outgrowth’ of the employment, [citation] the employee *813  is not acting within the scope of
employment. Stated another way, ‘[i]f an employee's tort is personal in nature, mere presence at
the place of employment and attendance to occupational duties prior or subsequent to the offense
will not give rise to a cause of action against the employer under the doctrine of respondeat
superior.’ [Citation.] In such cases, the losses do not foreseeably result from the conduct of the
employer's enterprise and so are not fairly attributable to the employer as a cost of doing business.”
(Farmers Ins. Group, supra, 11 Cal.4th at pp. 1004–1005, 47 Cal.Rptr.2d 478, 906 P.2d 440.) 30


30 Thus, in a number of instances, courts have concluded that the employer was not liable
for its employee's intentional tort where the employee's act was outside the scope of his
or her employment. (See, e.g., Lisa M. v. Henry Mayo Newhall Memorial Hospital (1995)
12 Cal.4th 291, 297–299, 48 Cal.Rptr.2d 510, 907 P.2d 358 (Lisa M.) [sexual assault by
medical technician during patient examination]; Farmers Ins. Group, supra, 11 Cal.4th at
pp. 1012–1013, 47 Cal.Rptr.2d 478, 906 P.2d 440 [deputy sheriff's sexual harassment of
subordinates]; Hoblitzell v. City of Ione (2003) 110 Cal.App.4th 675, 682–686, 2 Cal.Rptr.3d
8 [city building inspector's harassment of builder, done as favor to inspector's friend]; Maria
D. v. Westec Residential Sec., Inc. (2000) 85 Cal.App.4th 125, 102 Cal.Rptr.2d 326 [security
guard's sexual assault]; Borg–Warner Protective Services Corp. v. Superior Court (1999) 75
Cal.App.4th 1203, 1207–1212, 89 Cal.Rptr.2d 687 [security guard's arson].)


**396  [24]  Applying these principles, we find that that Moore's conduct in sending threatening
e-mails and postings through the Internet were plainly outside the scope of his employment with
Agilent. Even assuming that Moore used Agilent's computer system in accessing the Internet to
send one or more of these messages, the injury he inflicted was “out of personal malice, not
engendered by the employment.” (Carr v. Wm. C. Crowell Co. (1946) 28 Cal.2d 652, 656, 171 P.2d
5.) Likewise, Moore's messages of hate were not an “outgrowth” of his Agilent employment. (Id. at
p. 657, 171 P.2d 5.) Using Agilent's computer system to log on to a private Internet account to send
messages—threatening or otherwise—was never part of Moore's job duties. Indeed, plaintiffs did
not dispute this point. Furthermore, the fact that Moore may have been present at the workplace and
may have been performing regular employment functions before or after transmitting one or more
of the threatening messages do not transform his personal conduct into actions for which Agilent
may be held vicariously liable. (Alma W. v. Oakland Unified School Dist. (1981) 123 Cal.App.3d
133, 140, 176 Cal.Rptr. 287; see also 2 Dobbs, The Law of Torts, (2001) § 335, pp. 912–913
[“employees may depart from employment without leaving the situs of their work” ... [¶] ... [or]
by engaging in purely personal acts during working hours”].) As the Supreme Court said in Lisa
M., supra, 12 Cal.4th at page 306, 48 Cal.Rptr.2d 510, 907 P.2d 358, the employer “may have
set the stage for [its employee's] misconduct, but the script was entirely of [the employee's] own,
independent invention.” Therefore, we conclude that Agilent as a matter of law could not be held
vicariously liable for Moore's *814  cyberthreats, because he “substantially deviate[d] from the
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employment duties for personal purposes.” (Farmers Ins. Group, supra, 11 Cal.4th at p. 1005, 47
Cal.Rptr.2d 478, 906 P.2d 440.) 31


31 We acknowledge that whether the employee's conduct was within the scope of his or her
employment is generally a question for the trier of fact. (Ducey v. Argo Sales Co., supra,
25 Cal.3d at p. 722, 159 Cal.Rptr. 835, 602 P.2d 755.) But where, as here, the undisputed
facts demonstrate clearly that an employee's conduct was outside of the scope of his or her
employment, the issue is one of law that the court may determine. (Lisa M., supra, 12 Cal.4th
at p. 299, 48 Cal.Rptr.2d 510, 907 P.2d 358; Perez v. Van Groningen & Sons, Inc., supra, 41
Cal.3d at p. 968, 227 Cal.Rptr. 106, 719 P.2d 676.)


Moreover, the imposition of vicarious liability upon Agilent for Moore's actions would be
inconsistent with the rationale for the respondeat superior doctrine. As our high court has
explained, the doctrine is based on “a rule of policy, a deliberate allocation of a risk. The losses
caused by the torts of employees, which as a practical matter are sure to occur in the conduct
of the employer's enterprise, are placed upon that enterprise itself, as a required cost of doing
business.” (Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d 956, 959–960, 88 Cal.Rptr. 188,
471 P.2d 988; see also Johnston v. Long (1947) 30 Cal.2d 54, 64, 181 P.2d 645.) Likewise,
“[r]espondeat superior is based on ‘ “a deeply rooted sentiment” ’ that it would be unjust
for an **397  enterprise to disclaim responsibility for injuries occurring in the course of its
characteristic activities. [Citations.]'' (Mary M., supra, 54 Cal.3d at p. 208, 285 Cal.Rptr. 99,
814 P.2d 1341.) We unhesitatingly conclude based upon the circumstances before us—i.e., an
employee allegedly using his employer's computer to access his personal Internet account to send
anonymous cyberthreats that are unrelated to his employment—that Moore's conduct was not a
risk that Agilent bore as part of its enterprise. Agilent thus cannot be held liable for Moore's
actions under respondeat superior. (See Booker v. GTE.net LLC (E.D.Ky.2002) 214 F.Supp.2d 746
[rejecting claim against employer under respondeat superior for employees' creation of fake e-mail
address and transmission of e-mail derogatory toward the plaintiff].) 32


32 The district court's holding in Booker that the employees' tortious acts were outside the scope
of their employment was based upon the conclusion that transmission of the offensive e-mails
by means of false third-party e-mail accounts “was most certainly not sent in furtherance of
[the employer's] business,” and was not a matter that was expected in light of the employees'
duties. (Booker v. GTE.net LLC, supra, 214 F.Supp.2d at p. 750.) Certainly, a number of legal
scholars have written on the subjects of employer monitoring of employees' Internet use and
potential employer liability for employees' wrongful computer-related activity. (See, e.g.,
Echols, Striking a Balance Between Employer Business Interests and Employee Privacy:
Using Respondeat Superior to Justify the Monitoring of Web–Based, Personal Employee
Electronic Mail Accounts of Employees in the Workplace, 7 Comp. L.Rev. & Tech. J. 273,
278 (2003); Comment, I Spy Something Read! Employer Monitoring of Personal Webmail
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Accounts, 5 N.C. J.L. & Tech. 121 (2003); Comment, The Doctrine of Respondeat Superior:
An Application to Employers' Liability for the Computer or Internet Crimes Committed by
Their Employees, 12 Alb. L.J. Sci & Tech. 683 (2002).) But we note from our research that,
somewhat surprisingly, Booker, supra, is the only case addressing the issue of the imposition
of vicarious liability on an employer based upon employee abuse of the Internet.


*815  4. Negligent supervision/retention


[25]  [26]  [27]  “An employer may be liable to a third person for the employer's negligence in
hiring or retaining an employee who is incompetent or unfit. [Citation.]” (Roman Catholic Bishop
v. Superior Court (1996) 42 Cal.App.4th 1556, 1564–1565, 50 Cal.Rptr.2d 399.) Negligence
liability will be imposed upon the employer if it “knew or should have known that hiring the
employee created a particular risk or hazard and that particular harm materializes.” (Doe v. Capital
Cities (1996) 50 Cal.App.4th 1038, 1054, 58 Cal.Rptr.2d 122.) As such, “California follows the
rule set forth in the Restatement Second of Agency section 213, which provides in pertinent
part: ‘A person conducting an activity through servants or other agents is subject to liability for
harm resulting from his conduct if he is negligent or reckless: ... [¶] (b) in the employment of
improper persons or instrumentalities in work involving risk of harm to others[.]’ (Ibid.)” (Evan F.
v. Hughson United Methodist Church (1992) 8 Cal.App.4th 828, 836, 10 Cal.Rptr.2d 748.) Liability
for negligent supervision and/or retention of an employee is one of direct liability for negligence,
not vicarious liability. (2 Dobbs, The Law of Torts, supra, § 333, p. 906.)


[28]  Here, plaintiffs alleged that Agilent knew that Moore was using its computer to accomplish
his cyberthreats, that it refused to terminate his employment, and that it instead failed to take
measures to prevent their recurrence. Plaintiffs' negligent supervision/retention theory fails for at
least three reasons.


First, it is doubtful that the record supports a finding of the existence of a legal duty owing to
plaintiffs by Agilent. In **398  Rowland v. Christian (1968) 69 Cal.2d 108, 113, 70 Cal.Rptr. 97,
443 P.2d 561, our Supreme Court enunciated seven factors relevant to determining the existence
of duty: “[1] the foreseeability of harm to the plaintiff, [2] the degree of certainty that the plaintiff
suffered injury, [3] the closeness of the connection between the defendant's conduct and the injury
suffered, [4] the moral blame attached to the defendant's conduct, [5] the policy of preventing
future harm, [6] the extent of the burden to the defendant and consequences to the community
of imposing a duty to exercise care with resulting liability for breach, and [7] the availability,
cost, and prevalence of insurance for the risk involved.” 33  *816  Applying the first factor, we
find that plaintiffs had no business relationship with Agilent. And there is no evidence that
Moore's cyberthreats directed toward plaintiffs arose out of, or were in any way connected with
his employment. The first Rowland factor does not suggest the existence of a duty.
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33 Thus, for instance, the Rowland seven-factor test was applied by the court in Steven F. v.
Anaheim Union School Dist. (2003) 112 Cal.App.4th 904, 915–919, 6 Cal.Rptr.3d 105, to
reach the conclusion that a school district could not be held liable to a student's parents under
a negligent supervision theory as a result of the acts of its teacher-employee (i.e., a sexual
relationship engaged in by a teacher with a student).


Agilent argues that plaintiffs were not damaged, and plaintiffs admitted that they sought no
treatment for their alleged emotional injuries. Plaintiffs argue that the outrageousness of Moore's
conduct suggests they were damaged. At best, the second Rowland factor neither supports nor
opposes a finding of duty.


There was little evidence that Agilent's conduct had any “closeness” to plaintiffs' alleged injuries.
At most, Agilent supplied Moore with an office computer by which its employee (unbeknownst
to Agilent) accessed his personal Internet account and sent threatening messages. Thus, the third
Rowland factor does not support a finding of duty.


Moreover, the fourth through seventh Rowland factors strongly disfavor liability in this instance.
There was no “moral blame” in Agilent's conduct evidenced by the record. (See, e.g., Steven F.
v. Anaheim Union School Dist., supra, 112 Cal.App.4th at p. 917, 6 Cal.Rptr.3d 105 [no “moral
blame” on part of school district in supervision of employee where it provided ongoing awareness
programs and extensive employee training].) There is no significant policy of preventing future
harm that would result from a finding of duty; indeed, a finding of duty here might have a
significant chilling effect upon Internet free speech and might encourage extreme employer
oversight of employee activities. (See id. at p. 918, 6 Cal.Rptr.3d 105 [finding duty would turn
the culture of the school into “a virtual police state”].) Additionally, the burden imposed on the
employer in this instance would be enormous. (See Macias v. State of California (1995) 10 Cal.4th
844, 859–860, 42 Cal.Rptr.2d 592, 897 P.2d 530 [in “deciding whether to expand a tort duty of care,
courts must consider the potential social and economic consequences”].) It would be a dubious
proposition indeed to suggest that a party, simply by virtue of engaging in business, owes a duty to
the world for all acts taken by its employee, irrespective of whether those actions were connected
with the enterprise in which the business was engaged. (See, e.g., Mendoza v. City of Los Angeles
(1998) 66 Cal.App.4th 1333, 1341, 78 Cal.Rptr.2d 525 [no duty by city owed to employee's family
member for employee's off-duty criminal acts].) And it is not realistic that the type of risk involved
**399  here—unknown malicious acts of an employee bearing *817  no relationship to his job
achieved by accessing the Internet to make death threats—is a readily insurable one. Therefore,
we conclude that plaintiffs did not establish here that Agilent owed a duty.


Second, even were we to assume the existence of a duty, there was no evidence that Agilent
breached any duty of care with respect to the supervision or retention of Moore as an employee.
As we have noted (see pt. III sec. D.2., ante ), Agilent had no knowledge of the content of
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any of Moore's threatening e-mails or postings before receiving the arrest affidavit on April
7, 2003. Most important, it was not until the day Moore was placed on administrative leave
(leading to his ultimate termination a few days later) that Agilent learned that Moore had used its
computer systems to access his personal Internet account to send threatening messages through
the Internet more than eight months earlier. Moreover, Agilent's internal investigations—one
conducted in August prompted by the FBI's initial inquiry, and the second conducted after Moore's
February 2003 arrest—did not yield any information that Moore had used Agilent's computer
system to send inappropriate messages over the Internet. Buffington was unable to discover any
Internet postings that may have been attributable to Moore. Indeed, plaintiffs—through Delfino's
deposition testimony—admitted the impossibility of tracing an anonymous posting to a particular
individual. There were thus no facts presented suggesting that Agilent knew or had reason to
suspect that Moore was engaged in improper on-the-job conduct. (See Federico v. Superior Court
(Jenry G.) (1997) 59 Cal.App.4th 1207, 1216, 69 Cal.Rptr.2d 370 [hairstyling college not liable
for employee's molestation of juvenile son of student, where it had no knowledge or notice of
inappropriate behavior at work].)


Third, even were we to assume that Agilent (1) knew or should have known that Moore (prior to
August) had allegedly used its computers to send threatening e-mails and postings over the Internet,
and (2) took no measures to prevent a recurrence of the threats, there was no evidence that Moore
in fact used Agilent's system after August to threaten plaintiffs. 34  Thus, any negligent supervision
and/or retention of Moore by Agilent—which alleged negligence, as we have concluded, was
devoid of factual support—was not the cause of plaintiffs' claimed injuries. (See Mendoza v. City
of Los Angeles, supra, 66 Cal.App.4th at p. 1342, 78 Cal.Rptr.2d 525 [assuming evidence of
negligent hiring, off-duty police officer's killing of fiancé after domestic dispute not caused by
such negligence].)


34 The November cyberthreat for which Moore ultimately pleaded guilty indisputably was
made without use of Agilent's computer system.


*818  Plaintiffs failed to present evidence supporting their claim based upon the theory that
Agilent was negligent in its supervision and/or retention of Moore. 35


35 As is the case with respondeat superior, while we acknowledge that negligent retention is
generally a question of fact, it is one of law if no reasonable jury may conclude based upon
the undisputed facts that liability exists. (Federico v. Superior Court (Jenry G.), supra, 59
Cal.App.4th at p. 1214, 69 Cal.Rptr.2d 370.)


E. Negligent Infliction Claim
[29]  The second cause of action was captioned as a purported negligent infliction claim. It
incorporated by reference all prior paragraphs of the complaint (including the entire intentional
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infliction **400  claim). As it pertained to Agilent, it contained the same allegations that appeared
in the intentional infliction cause of action. (See fn. 27, ante.)


[30]  As we have noted (see fn. 4, ante ), there is no independent tort of negligent infliction
of emotional distress. (Potter v. Firestone Tire & Rubber Co., supra, 6 Cal.4th 965, 984, 25
Cal.Rptr.2d 550, 863 P.2d 795.) Thus, since plaintiffs' purported negligent infliction claim was
merely “a species of negligence” (Wooden v. Raveling, supra, 61 Cal.App.4th 1035, 1046, 71
Cal.Rptr.2d 891), the better question to ask in appraising plaintiffs' so-called negligent infliction
allegations is: “What are the circumstances under which a plaintiff can recover damages for
emotional distress as a matter of the law of negligence? ” (Lawson v. Management Activities, Inc.,
supra, 69 Cal.App.4th 652, 657, 81 Cal.Rptr.2d 745.)


[31]  Using this analytical framework, we have established from our discussion of negligent
supervision and/or retention (see pt. III sec. D.4., ante ) the nonviability of plaintiffs' purported
negligent infliction claim. The claimed negligence pertained to Agilent's retention and supervision
of its employee, Moore. As we have discussed, the undisputed evidence showed that plaintiffs did
not establish the existence of duty, breach of duty or causation. Accordingly, summary disposition
of plaintiffs' purported negligent infliction claim was proper. 36


36 For the first time on appeal, plaintiffs argue that Agilent is subject to negligence liability
under the theory that—as an extension of the Tarasoff (Tarasoff v. Regents of University
of California (1976) 17 Cal.3d 425, 131 Cal.Rptr. 14, 551 P.2d 334) doctrine involving a
psychotherapist's duty to warn a potential victim of foreseeable injury caused by a patient
—Agilent had a duty to warn plaintiffs under the USA Patriot Act (P.L. 107–56, 115 Stat.
272). We need not address this dubious theory; it is inappropriate for plaintiffs to adopt a new
theory for the first time on appeal, and appellate courts will customarily decline to decide
such newly minted theories. (Beroiz v. Wahl (2000) 84 Cal.App.4th 485, 498, fn. 9, 100
Cal.Rptr.2d 905; Mattco Forge, Inc. v. Arthur Young & Co. (1997) 52 Cal.App.4th 820, 60
Cal.Rptr.2d 780.)


*819  DISPOSITION


The judgment entered on the order granting Agilent's motion for summary judgment is affirmed.


BAMATTRE–MANOUKIAN, Acting P.J., and McADAMS, J., concur.
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Supreme Court of California


FARMERS INSURANCE GROUP et al., Plaintiffs and Appellants,
v.


COUNTY OF SANTA CLARA et al., Defendants and Respondents.


No. S041795.
Dec 6, 1995.


SUMMARY


Three female deputy sheriffs brought a federal court action for sexual harassment against a male
deputy sheriff, his employer (the county), and others. The county refused to defend and indemnify
the male deputy sheriff, but he was able to obtain counsel paid for by his homeowners insurer. The
federal court dismissed the claims of one of the women against the deputy sheriff as time-barred;
on the date set for trial, he settled with the other two women and was dismissed from the action.
The claims against the county and other individual defendants went to trial, and the jury found
in favor of all three women, awarding damages against the county to each of them. After their
government claims were rejected, the homeowners insurer and the male deputy sheriff filed the
present action seeking indemnity from the county and others for the amount the insurer had paid
in settlement and in defense of the federal action. The trial court granted summary judgment for
the county, finding that the deputy sheriff's conduct was outside the scope of his employment as a
matter of law. (Superior Court of Santa Clara County, No. 712752, Conrad Lee Rushing, Judge.)
The Court of Appeal, Sixth Dist., No. H010678, reversed, finding that the standard for scope of
employment had been met.


The Supreme Court reversed the judgment of the Court of Appeal and remanded the matter to that
court with directions to vacate its judgment in favor of the insurer and the male deputy sheriff
and to enter judgment in favor of the county. The court held that the deputy sheriff's conduct was
outside the scope of employment as a matter of law. It was motivated by personal reasons unrelated
to his guarding of inmates or his other duties, and was in direct violation of the county's sexual
harassment policy. He was supervisor of only one of the victims, and even in that one case his
power over her was in no way comparable to the extraordinary power police officers exercise over
members of the public (in which context vicarious liability has been imposed). For purposes of
respondeat superior, the court held, employees do not act within the scope of employment when
they abuse *993  job-created authority over others for purely personal reasons. Moreover, the
policy justifications for respondeat superior would not be furthered by imposing vicarious liability
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in this context. (Opinion by Baxter, J., with Lucas, C. J., Arabian, George and Werdegar, JJ.,
concurring. Separate concurring opinions by Baxter and Werdegar, JJ. Separate concurring opinion
by George, J., with Lucas, C. J., concurring. Separate dissenting opinions by Mosk and Kennard,
JJ.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Public Officers and Employees § 16--Powers, Duties, and Liabilities-- Liabilities--
Indemnification.
A principal purpose of the indemnification statutes (Gov. Code, § 825 et seq.) is to assure the
zealous execution of official duties by public employees.


(2)
Public Officers and Employees § 16--Powers, Duties, and Liabilities-- Liabilities--
Indemnification--Employee's Burden.
A public employee asserting a right to indemnification for any claim or judgment against him or
her in favor of a third party plaintiff under Gov. Code, § 825 et seq., has the burden of establishing
that the act or omission in question was within the scope of employment.


(3)
Public Officers and Employees § 16--Powers, Duties, and Liabilities-- Liabilities--
Indemnification--Scope of Employment.
As used in Gov. Code, § 825 et seq. (indemnification of public employees), and Gov. Code, §
995 et seq. (defense of public employees), the phrase “scope of his employment” is intended to
make applicable the general principles that courts use to determine whether the particular kind of
conduct is to be considered within the scope of employment in cases involving actions by third
persons against an employer for the torts of his or her employee.


(4)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Foreseeability.
Under the doctrine of respondeat superior, an employer is liable for risks arising out of
employment. This liability extends beyond the employer's actual or possible control of the
employee to include risks inherent in or created by the enterprise. One way to determine whether
a risk is inherent in, or created by, an enterprise is to ask whether the actual occurrence was a
generally foreseeable consequence of the activity. However, foreseeability in this *994  context
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must be distinguished from foreseeability as a test for negligence. In the negligence context,
“foreseeable” means a level of probability that would lead a prudent person to take effective
precautions, whereas “foreseeability” as a test for respondeat superior merely means that in the
context of the particular enterprise an employee's conduct is not so unusual or startling that it would
seem unfair to include the loss resulting from it among other costs of the employer's business.


(5)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment.
“Scope of employment” is interpreted broadly under the doctrine of respondeat superior. That
an employee is not engaged in the ultimate object of his or her employment at the time of the
wrongful act does not preclude attribution of liability to the employer. Thus, acts necessary to the
comfort, convenience, health, and welfare of the employee while at work, though strictly personal
and not acts of service, do not take the employee outside the scope of employment. Moreover,
where the employee is combining his or her own business with the employer's, or attending to both
at substantially the same time, no nice inquiry will be made as to which business the employee was
actually engaging in at the time of injury, unless it is clear that neither directly nor indirectly could
the employee have been serving the employer. It is also settled that vicarious liability may extend
to an employee's willful and malicous torts as well as negligence, and an employee's tortious act
may be within the scope of employment even if it contravenes an express company rule and confers
no benefit on the employer.


(6a, 6b)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Limitations--
Conduct Deviating From Employment Duties.
Notwithstanding the generally broad view given to scope of employment determinations, an
employer is not strictly liable for all actions of its employees during working hours. The employer
will not be held vicariously liable for its employee's malicous or tortious conduct if the employee
substantially deviates from the employment duties for personal purposes. Thus, if the employee
inflicts an injury out of personal malice, not engendered by the employment, or acts out of
personal malice unconnected with the employment, or if the misconduct is not an outgrowth of the
employment, the employee is not acting within the scope of employment. In such cases, the risks
are engendered by events unrelated to the employment, so the mere fact that an employee has an
opportunity to abuse facilities or authority necessary to the performance of his or her duties does
not render the employer vicariously liable. *995


(7)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Acts Arising
From Events or Conditions Relating to Employment.
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An employer may be subject to vicarious liability for injuries caused by an employee's tortious
actions resulting or arising from pursuit of the employer's interests, or where the tortious conduct
results or arises from a dispute over the performance of the employee's duties, even though the
conduct is not intended to benefit the employer or to further the employer's interests. Vicarious
liability may also be appropriate for injuries caused after work hours where a dispute arises over
the rights and privileges of off-duty employees. In these types of situations, the tortious actions
are engendered by events or conditions relating to the employment and therefore are properly
allocable to the employer.


(8a, 8b, 8c)
Public Officers and Employees § 16--Powers, Duties, and Liabilities--Liabilities--
Indemnification--Scope of Employment--Sexual Harassment.
In an action by a deputy sheriff and his homeowners insurer against a county (the deputy sheriff's
employer), seeking indemnity for amounts the insurer paid in settlement and in defense of a federal
action against the deputy sheriff for sexual harassment of other deputy sheriffs, the trial court
properly granted summary judgment for the county, finding that the deputy sheriff's conduct was
outside the scope of employment as a matter of law. The conduct was motivated by personal
reasons unrelated to his guarding of inmates or his other duties, and was in direct violation of
the county's sexual harassment policy. The deputy was supervisor of only one of the victims,
and even in that one case his power over her was in no way comparable to the extraordinary
power police officers exercise over members of the public (in which context vicarious liability
has been imposed). For purposes of respondeat superior, employees do not act within the scope
of employment when they abuse job-created authority over others for purely personal reasons.
Moreover, the policy justifications for respondeat superior would not be furthered by imposing
vicarious liability in this context.


[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 266.]


(9)
Employer and Employee § 26--Liability to Third Persons--Respondeat Superior--Policy
Justifications.
The three policy justifications supporting the respondeat superior doctrine are: (1) to prevent
recurrence of the tortious conduct; (2) to give greater assurance of compensation for the victim;
and (3) to ensure that the victim's losses *996  will be equitably borne by those who benefit from
the enterprise that gave rise to the injury.


(10)
Civil Rights § 3--Employment--Sexual Harassment--Liability of Public Entities.
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Public entities may be directly liable to sexually harassed employees for compensatory damages
in civil actions under Gov. Code, § 12940, subd. (h), part of the Fair Employment and Housing
Act (FEHA). Such liability for harassment is not limited by Gov. Code, § 815.2, subd. (a) (public
entity may be liable for injuries resulting from employee's acts or omissions occurring within scope
of employment). The FEHA creates direct statutory rights, obligations, and remedies between a
covered “employer,” private or public, and those persons it considers or hires for employment.
Thus, The FEHA provides a basis of direct entity liability independent of the derivative liabilities
addressed in Gov. Code, § 815.2.


(11)
Public Officers and Employees § 16--Powers, Duties, and Liabilities-- Liabilities--Employer's
Defense of Sexual Harassment Suit Against Employee.
There is no legal or policy reason why, under Gov. Code, §§ 995 and 995.2, a public entity
may not properly defend a public employee in a civil suit alleging sexual harassment if the
entity determines that the harassment charges are not well founded. Indeed, providing a defense
in such circumstances is consistent with one of the purposes of governmental defense statutes,
to provide public employees acting in the scope of employment with a measure of protection
from the harassment of vexatious lawsuits. Therefore, a public entity's agreement to undertake
representation of certain employees for such reasons will not defeat the entity's right to refuse the
defense of other employees whose acts of sexual harassment are undisputed.


(12)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Questions of
Law and Fact.
Ordinarily, the determination whether an employee has acted within the scope of employment
presents a question of fact; it becomes a question of law, however, when the facts are undisputed
and no conflicting inferences are possible.


COUNSEL
Carroll, Burdick & McDonough, Christopher D. Burdick, David M. Rice and Martin R. Gran for
Plaintiffs and Appellants. *997
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Shiu, Christopher Ho, William C. McNeill III, Joyce Tom, David B. Oppenheimer, Elizabeth Mohr,
Elizabeth E. Bader, Joan Wolff, Deborah M. Hall, Benjamin C. Sybesma, Joel H. Levinson, Susan
Beecher Sandoval, Dawn M. Schock and Mary Ann Soden as Amici Curiae on behalf of Plaintiffs
and Appellants.
Steven M. Woodside, County Counsel, Ann Miller Ravel, Chief Assistant County Counsel, James
Rumble, Deputy County Counsel, Marron, Reid & Sheehy, Martin H. Dodd and Michael A.
Futterman for Defendants and Respondents.
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Thomas F. Casey III, County Counsel (San Mateo), Christine E. Motley, Deputy County Counsel,
James E. Holst, John F. Lundberg, Christopher M. Patti, Whitmore, Johnson & Bolanos, Richard S.
Whitmore, Kathryn J. Burke, Nancy J. Clark, Hanson, Bridgett, Marcus, Vlahos & Rudy, Douglas
H. Barton and Diane Marie O'Malley as Amici Curiae on behalf of Defendants and Respondents.


BAXTER, J.


This case presents the issue whether, under the Tort Claims Act (Gov. Code, §§ 825-825.6,
995-996.6), the County of Santa Clara (the County) must indemnify one of its deputy sheriffs and
pay his costs for defending against a sexual harassment lawsuit where the evidence is undisputed
that the deputy sheriff lewdly propositioned and offensively touched other deputy sheriffs working
at the county jail. We conclude the answer is no. Under the Tort Claims Act, a public entity is
required to pay claims and defense costs arising out of a civil lawsuit only where the employee
proves that the act or omission giving rise to an injury occurred in “the scope of his or her
employment as an employee of the public entity.” (Gov. Code, §§ 825, subd. (a), 825.2, subd. (b),
995; see Gov. Code, § 995.2.) Since the deliberate targeting of an individual employee by another
employee for inappropriate touching and requests for sexual favors is not a risk that may fairly be
regarded as typical of or broadly incidental to the operation of a county jail, such conduct must
be deemed to fall outside the scope of a deputy sheriff's employment. Consequently, the County
is not obligated to indemnify the sexual harasser or his private insurer. We therefore reverse the
contrary judgment of the Court of Appeal, and remand the matter with directions to vacate the
judgment and to enter judgment in favor of the County. *998


I. Factual and Procedural Background
In 1980, the County promulgated a policy prohibiting sexual harassment in the workplace. At
the time of the events underlying this action, the policy provided in pertinent part: “[S]exual
harassment constitutes sex discrimination which is prohibited. [¶] Sexual advances, requests for
sexual favors, and other verbal or physical conduct of a sexual nature constitute sexual harassment
when: [¶] 1. Submission to such conduct is made either explicitly or implicitly a term or condition
of an individual's employment; [¶] 2. Submission to or rejection of such conduct by an individual is
used or is threatened to be used as the basis for employment decisions affecting such individual, or;
[¶] 3. Such conduct has the purpose or effect of interfering with any individual's work performance
or creating an intimidating, hostile, or offensive working environment.” The Santa Clara County
Sheriff's Department distributed this written policy to its employees and instructed them to study
it. The policy was then discussed with employees.


In 1981, the County hired Cynthia Bates and Toni Daugherty as deputy sheriffs in the sheriff's
department.
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Between April 1983 and December 1983, Bates and Deputy Sheriff Craig Nelson worked in the
North County jail. While there, Nelson made lewd, suggestive and sexually offensive comments
to Bates. He asked her about her sex life and made repeated comments about oral sex. Nelson also
touched Bates on her legs and thighs.


Between February and June 1984, Bates and Nelson worked in the main jail together. Nelson, who
was Bates's “training officer” during this time, was responsible for evaluating Bates's progress as
a trainee and for informing his supervisors when he thought she was completely trained. At the
main jail, Nelson exhibited the following conduct toward Bates: (1) he would stick out his tongue,
make gestures with it and say that he “was good at eating pussy and that he knows [Bates] would
enjoy it”; (2) he would come up behind Bates and whisper that he would like to take her “to the
hot tubs and eat pussy and he'd love to find out what it was like if [Bates] gave him a blow job
with [her] braces on”; (3) he commented that he would like to “butt fuck [another female deputy
sheriff] and then pull out and come all over her face”; and (4) he told Bates: “I bet you'd like me to
fuck you in the butt, I'd bet you'd love that.” Nelson also touched Bates on the back and front of her
thighs three or more times. On several occasions he told Bates that in order to “get off training,”
she would have to “give him head.” Nelson has admitted that he did and said these things. *999


Also in 1984, Nelson grabbed or slapped Toni Daugherty on the buttocks. Daugherty objected
immediately when Nelson touched her, and he did not touch her again. Nelson called Daugherty
the next day and asked about the “red marks [he] put on [her] ass.” After Daugherty reported
Nelson's behavior and the sheriff's department began an internal investigation, she began receiving
obscene phone calls at home from Nelson.


When Bates and Daugherty reported Nelson's conduct to a captain in the sheriff's department, he
instructed them to report the incidents to the internal affairs division.


Another deputy sheriff, Zana Murphy, later reported that Nelson had made lewd and sexually
suggestive comments to her as well. In particular, Nelson had discussed oral sex and sodomy with
Murphy and wanted to know if she was a “swallower or a spitter.”


After interviewing witnesses, an investigator at the sheriff's department submitted a detailed report
which sustained the allegations of sexual harassment against Nelson. Based on this report, the
sheriff's department suspended Nelson without pay for 14 days. Nelson appealed the discipline
pursuant to a collective bargaining agreement, and an arbitrator reduced the suspension to two
days.


Additionally, the female deputies complained about alleged harassment by Sergeant David
Pascual. They also charged that Lieutenants Larry Kelly and Ernie Ruch and others failed to act
timely in investigating the complaints or in taking remedial action to halt the harassment. The
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County investigated these allegations and concluded there was insufficient evidence to support
them.


In 1987, Bates, Daugherty and Murphy sued Nelson, the County and others in the federal district
court in San Francisco, alleging, among other things, that Nelson had sexually harassed them in
violation of title VII of the Civil Rights Act of 1964 (Title VII) (42 U.S.C. § 2000e-2) and the Fair
Employment and Housing Act (FEHA) (Gov. Code, § 12940, subd. (h)). After being served in
the federal action, Nelson requested the County to defend and indemnify him pursuant to sections
825 and 995 of the Government Code. The County refused, taking the position that Nelson acted
outside the scope of employment when sexually harassing the three deputies. *1000  Nelson was
able to obtain counsel paid for by his homeowners insurance carrier, Farmers Insurance Group
(Farmers). 1


1 According to a stipulation signed by the parties, Fire Insurance Exchange is the successor in
interest to Farmers in the policy of insurance and the subrogation claim at issue. For sake of
consistency, we shall continue to refer to Farmers.


Shortly before trial in the federal action, the federal district court dismissed Murphy's claims
against Nelson as time-barred. On the date set for trial, Nelson settled with Bates and Daugherty
for $150,000 and was dismissed from the action. The district court, on Nelson's motion and without
objection by the County, found that the settlement was made in good faith pursuant to Code of
Civil Procedure section 877.6. The settlement amount was paid by Farmers.


The sexual harassment claims against the County and the other individual defendants proceeded
to a jury trial, and the jury received instructions on the legal standards applicable to employer
liability under FEHA and those applicable to constructive discharge. 2  No instructions pertaining
to the doctrine of respondeat superior or vicarious liability were given. The jury was directed to
award damages, if any, separately against the County and the remaining individual defendants.


2 The deputies' claims based on Title VII did not go to the jury, but were dismissed after trial
as duplicative of the FEHA claims. Their common law tort claims had been dismissed prior
to trial as untimely.


The jury found in favor of the female deputies. On the verdict form, the jury answered yes to a
question asking if “any plaintiff” was “a victim of sexual discrimination, sexual harassment, or
retaliation in violation of California Government Code § 12,940 [sic]?” The jury also specified on
the verdict form that the County had constructively discharged Bates. The jury awarded damages
against the County in the amount of $400,000 to Bates, $183,000 to Daugherty and $1.6 million
to Murphy. 3
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3 Following a retrial of Murphy's case, the award in favor of Murphy against the County was
reduced from $1.6 million to $700,000.


In June 1991, after their government claims were rejected, Farmers and Nelson filed the instant
action seeking indemnity from the County and others for the amount Farmers had paid in settlement
and in defense of the federal action. The parties filed cross-motions for summary judgment or
summary adjudication, directed primarily to the issue of whether Nelson was acting within the
scope of his employment when he sexually harassed the female deputy sheriffs. The trial court
granted the County's motion and denied that of Nelson and Farmers, finding that Nelson's conduct
was outside the scope *1001  of his employment as a matter of law. The court determined that the
case was distinguishable from Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202 [285 Cal.Rptr.
99, 814 P.2d 1341] (Mary M.), which held that a city may be vicariously liable for the rape of a
motorist committed by an on-duty police officer.


The Court of Appeal reversed. After noting that all of Nelson's misconduct occurred on the jail
premises while the deputies were in uniform and on duty, and that Nelson had authority over
Bates and could give direct orders that she had to obey, the court held that the standard for scope
of employment had been met. The court concluded that Nelson's conduct was not so unusual or
startling that it would be unfair to include the loss as a cost of the employer's doing business, and
that the authority of a training officer over a subordinate in the employment situation is like that
of a police officer over a citizen. The Court of Appeal directed the trial court to vacate the order
granting the County's motion for summary judgment and to enter a new order granting the motion
of Nelson and Farmers for summary judgment. We granted the County's petition for review.


II. Discussion


A. Tort Claims Act
In 1963, the Tort Claims Act was enacted in order to provide a comprehensive codification of the
law of governmental liability and immunity in California. (Los Angeles Police Protective League
v. City of Los Angeles (1994) 27 Cal.App.4th 168, 174 [32 Cal.Rptr.2d 574].) As part of its overall
statutory scheme, the Tort Claims Act provides that in the usual civil case brought against a public
employee, a public entity is required to defend the action against its employee (Gov. Code, § 995
et seq.) 4  and to pay any claim or judgment against the employee in favor of the third party plaintiff
(§ 825 et seq.). (1) A principal purpose of the indemnification statutes is to assure “the zealous
execution of official duties by public employees.” (Johnson v. State of California (1968) 69 Cal.2d
782, 792 [73 Cal.Rptr. 240, 447 P.2d 352].)


4 All further statutory references are to the Government Code unless otherwise specified.
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The requirements pertaining to a public entity's duty to defend an employee are set forth at sections
995 through 996.6. Section 995 provides in relevant part that, except as otherwise provided,
upon request of an employee, “a public entity shall provide for the defense of any civil action or
proceeding brought against him, in his official or individual capacity or both, *1002  on account
of an act or omission in the scope of his employment as an employee of the public entity.” (Italics
added.) Where, as here, the public entity refuses to provide the defense as requested and the
employee retains his own counsel to defend the action, the employee “is entitled to recover from
the public entity such reasonable attorney's fees, costs and expenses as are necessarily incurred ...
if the action ... arose out of an act or omission in the scope of his employment as an employee
of the public entity, but he is not entitled to such reimbursement if the public entity establishes
(a) that he acted or failed to act because of actual fraud, corruption or actual malice ....” (§ 996.4,
italics added; see also § 995.2, subd. (a) [a public entity may refuse to provide for the defense
of a civil action if it determines that the employee's act or omission was not within the scope of
employment, or that the employee acted or failed to act because of actual fraud, corruption or
actual malice, or that the public entity's defense of the action would create a “specific conflict of
interest” as defined therein].)


The provisions relating to a public entity's duty to provide indemnification are addressed at sections
825 through 825.6. At all relevant times herein, section 825, subdivision (a), provided that if the
public entity is requested by an employee to defend a civil action against him “for an injury arising
out of an act or omission occurring within the scope of his employment as an employee of the
public entity,” and such request is made in writing not less than 10 days before the day of trial and
the employee reasonably cooperates in good faith in the defense, “the public entity shall pay any
judgment based thereon or any compromise or settlement of the claim or action to which the public
entity has agreed.” (Stats. 1985, ch. 1373, § 1, p. 4875, italics added.) If the public entity does not
conduct the defense as requested, and the employee pays the claim or judgment against him, the
employee may be entitled to recover such payment from the public entity “only if he establishes
that the act or omission upon which the claim or judgment is based occurred within the scope of
his employment as an employee of the public entity and the public entity fails to establish that he
acted or failed to act because of actual fraud, corruption or actual malice or that he willfully failed
or refused to conduct the defense of the claim or action in good faith or to reasonably cooperate
in good faith in the defense conducted by the public entity.” (§ 825.2, subd. (b), italics added.)


(2) As these statutory provisions make clear, the burden rests upon the public employee to establish
that the act or omission was within the scope of employment. (Los Angeles Police Protective
League v. City of Los Angeles, supra, 27 Cal.App.4th at p. 176; Rivas v. City of Kerman (1992) 10
Cal.App.4th 1110, 1118-1119 [13 Cal.Rptr.2d 147].) *1003


In this case, the County is not contending that Nelson acted with “actual fraud, corruption or
actual malice” within the meaning of the above statutes. 5  Nor is the County arguing that Nelson
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failed or refused to cooperate in defense of the action, or that a specific conflict of interest existed.
Rather, the County contends it had no statutory duty to defend or indemnify Nelson because his
acts of sexual harassment were outside the scope of his employment as a matter of law. For the
reasons below, we conclude that the Court of Appeal erred in determining this issue adversely to
the County.


5 Nelson, Farmers and various amici curiae suggest that the County might have been excused
from defending and indemnifying Nelson had it not “waived” this exception.


B. Scope of Employment
(3) As used in the Tort Claims Act, “[t]he phrase 'scope of his employment' is intended to make
applicable the general principles that the California courts use to determine whether the particular
kind of conduct is to be considered within the scope of employment in cases involving actions
by third persons against the employer for the torts of his employee.” (4 Cal. Law Revision Com.
Rep. (Dec. 1963) p. 814, fn. 3.) 6


6 The Law Revision Commission's report is “entitled to substantial weight in construing [the
Tort Claims Act].” (Van Arsdale v. Hollinger (1968) 68 Cal.2d 245, 249 [66 Cal.Rptr. 20,
437 P.2d 508], overruled on other grounds, Privette v. Superior Court (1993) 5 Cal.4th 689
[21 Cal.Rptr.2d 72, 854 P.2d 721].)


(4) In Perez v. Van Groningen & Sons, Inc. (1986) 41 Cal.3d 962 [227 Cal.Rptr. 106, 719 P.2d
676] (Perez), we explained scope of employment principles under the respondeat superior doctrine
as follows: “[A]n employer is liable for risks 'arising out of the employment.' [Citations.] [¶] A
risk arises out of the employment when 'in the context of the particular enterprise an employee's
conduct is not so unusual or startling that it would seem unfair to include the loss resulting from
it among other costs of the employer's business. [Citations.] In other words, where the question
is one of vicarious liability, the inquiry should be whether the risk was one ”that may fairly
be regarded as typical of or broadly incidental“ to the enterprise undertaken by the employer.
[Citation.]' [Citation.] Accordingly, the employer's liability extends beyond his actual or possible
control of the employee to include risks inherent in or created by the enterprise.” (Perez, supra, 41
Cal.3d at p. 968, italics added [employer vicariously liable for injuries sustained by plaintiff when
he was knocked from a tractor driven by employee while disking employer's orchard].) These
principles were reiterated in Mary M., supra, 54 Cal.3d at page 209.


As the Court of Appeal elaborated in Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608,
618-619 [124 Cal.Rptr. 143] (Rodgers): “One *1004  way to determine whether a risk is inherent
in, or created by, an enterprise is to ask whether the actual occurrence was a generally foreseeable
consequence of the activity. However, 'foreseeability' in this context must be distinguished from
'foreseeability' as a test for negligence. In the latter sense 'foreseeable' means a level of probability
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which would lead a prudent person to take effective precautions whereas 'foreseeability' as a test
for respondeat superior merely means that in the context of the particular enterprise an employee's
conduct is not so unusual or startling that it would seem unfair to include the loss resulting from
it among other costs of the employer's business. [Citations.]” (Italics added.) We find the Rodgers
foreseeability test useful because it reflects the central justification for respondeat superior: that
losses fairly attributable to an enterprise—those which foreseeably result from the conduct of the
enterprise—should be allocated to the enterprise as a cost of doing business. (John R. v. Oakland
Unified School Dist. (1989) 48 Cal.3d 438, 450 [256 Cal.Rptr. 766, 769 P.2d 948] (John R.);
Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d 956, 959-960 [88 Cal.Rptr. 188, 471 P.2d 988].)


(5) In California, the scope of employment has been interpreted broadly under the respondeat
superior doctrine. For example, “[t]he fact that an employee is not engaged in the ultimate object
of his employment at the time of his wrongful act does not preclude attribution of liability to
an employer.” (Alma W. v. Oakland Unified School Dist. (1981) 123 Cal.App.3d 133, 139 [176
Cal.Rptr. 287] (Alma W.).) Thus, acts necessary to the comfort, convenience, health, and welfare
of the employee while at work, though strictly personal and not acts of service, do not take
the employee outside the scope of employment. (See ibid.) Moreover, “ 'where the employee is
combining his own business with that of his employer, or attending to both at substantially the
same time, no nice inquiry will be made as to which business he was actually engaged in at the
time of injury, unless it clearly appears that neither directly nor indirectly could he have been
serving his employer.' [Citations.]” (John R., supra, 48 Cal.3d at p. 447.) It is also settled that an
employer's vicarious liability may extend to willful and malicious torts of an employee as well as
negligence. (Mary M., supra, 54 Cal.3d at p. 209; John R., supra, 48 Cal.3d at p. 447.) Finally, an
employee's tortious act may be within the scope of employment even if it contravenes an express
company rule and confers no benefit to the employer. (Mary M., supra, 54 Cal.3d at p. 209; Perez,
supra, 41 Cal.3d at pp. 969-970.)


(6a) Notwithstanding the generally broad view given to scope of employment determinations, the
law is clear that an employer is not strictly liable for all actions of its employees during working
hours. Significantly, an *1005  employer will not be held vicariously liable for an employee's
malicious or tortious conduct if the employee substantially deviates from the employment duties
for personal purposes. (Alma W., supra, 123 Cal.App.3d at p. 139; see John R., supra, 48 Cal.3d at
p. 447; Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d at p. 960; Jeffrey E. v. Central Baptist
Church (1988) 197 Cal.App.3d 718, 721 [243 Cal.Rptr. 128] (Jeffrey E.).) Thus, if the employee
“inflicts an injury out of personal malice, not engendered by the employment” (Carr v. Wm. C.
Crowell Co. (1946) 28 Cal.2d 652, 656 [171 P.2d 5]) or acts out of “personal malice unconnected
with the employment” (Rodgers, supra, 50 Cal.App.3d at p. 621), or if the misconduct is not an
“outgrowth” of the employment (Carr v. Wm. C. Crowell Co., supra, 28 Cal.2d at p. 657), the
employee is not acting within the scope of employment. Stated another way, “[i]f an employee's
tort is personal in nature, mere presence at the place of employment and attendance to occupational
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duties prior or subsequent to the offense will not give rise to a cause of action against the employer
under the doctrine of respondeat superior.” (Alma W., supra, 123 Cal.App.3d at p. 140.) In such
cases, the losses do not foreseeably result from the conduct of the employer's enterprise and so are
not fairly attributable to the employer as a cost of doing business.


To aid us in our application of these principles, we find it helpful to compare the types of situations
in which the respondeat superior doctrine has and has not been applied.


(7) Our review of the case law discloses that an employer may be subject to vicarious liability for
injuries caused by an employee's tortious actions resulting or arising from pursuit of the employer's
interests. (E.g., Perez, supra, 41 Cal.3d 962 [tractor operator carried unauthorized passenger while
serving the employer's business]; De Rosier v. Crow (1960) 184 Cal.App.2d 476 [7 Cal.Rptr.
540] [waitress employed by bowling alley/liquor bar attempted to stop fight involving patrons
and owner of bowling alley/bar]; Caldwell v. Farley (1955) 134 Cal.App.2d 84 [285 P.2d 294]
[union steward struck union member who expressed opinion against strike]; Sullivan v. Matt (1955)
130 Cal.App.2d 134 [278 P.2d 499] [railroad superintendent, acting to further the interests of
his company, assaulted yardman for attentions to superintendent's secretary]; Stansell v. Safeway
Stores, Inc. (1941) 44 Cal.App.2d 822 [113 P.2d 264] [assault during dispute with customer over
an order]; Pritchard v. Gilbert (1951) 107 Cal.App.2d 1 [236 P.2d 412] [traveling salesman, while
driving car on employer's business, lost temper and beat motorist over near accident]; Martin v.
Leatham (1937) 22 Cal.App.2d 442 [71 P.2d 336] [private detective, hired to maintain order in
skating rink, engaged in altercation with patron seeking admission, and shot *1006  decedent, who
had intervened to stop the fight].) Vicarious liability may also be proper where the tortious conduct
results or arises from a dispute over the performance of an employee's duties, even though the
conduct is not intended to benefit the employer or to further the employer's interests. (E.g., Fields v.
Sanders (1947) 29 Cal.2d 834 [180 P.2d 684, 172 A.L.R. 525] [employee truck driver beat motorist
with wrench during dispute over employee's driving on a company job]; Carr v. Wm. C. Crowell
Co., supra, 28 Cal.2d 652 [employee of general contractor threw hammer at subcontractor during
dispute over construction procedure].) Vicarious liability may even be appropriate for injuries
caused after work hours where a dispute arises over the rights and privileges of off-duty employees.
(Rodgers, supra, 50 Cal.App.3d 608 [injuries inflicted by off-duty employees of general contractor
during dispute over right to use subcontractor's equipment].) In these types of situations, the
tortious actions are engendered by events or conditions relating to the employment and therefore
are properly allocable to the employer.


(6b) Conversely, vicarious liability is deemed inappropriate where the misconduct does not arise
from the conduct of the employer's enterprise but instead arises out of a personal dispute (e.g.,
Monty v. Orlandi (1959) 169 Cal.App.2d 620, 624 [337 P.2d 861] [bar owner not vicariously
liable where on-duty bartender assaulted plaintiff in the course of a personal dispute with his
common law wife]), or is the result of a personal compulsion (e.g., Thorn v. City of Glendale
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(1994) 28 Cal.App.4th 1379, 1383 [35 Cal.Rptr.2d 1] [city not vicariously liable where fire marshal
set business premises on fire during an inspection]). In such cases, the risks are engendered by
events unrelated to the employment, so the mere fact that an employee has an opportunity to abuse
facilities or authority necessary to the performance of his or her duties does not render the employer
vicariously liable. (See Alma W., supra, 123 Cal.App.3d at p. 140.)


In a context more analogous to this case, several decisions have addressed whether an employee's
sexual misconduct directed toward a third party is within the scope of employment for respondeat
superior purposes. Those cases hold that, except where sexual misconduct by on-duty police
officers against members of the public is involved (e.g., Mary M., supra, 54 Cal.3d 202; White v.
County of Orange (1985) 166 Cal.App.3d 566 [212 Cal.Rptr. 493]), the employer is not vicariously
liable to the third party for such misconduct (e.g., Jeffrey E., supra, 197 Cal.App.3d 718 [church
not liable for repeated acts of sexual assault on minor by Sunday school teacher]; Rita M. v.
Roman Catholic Archbishop (1986) 187 Cal.App.3d 1453 [232 Cal.Rptr. 685] (Rita M.) [Roman
Catholic archbishop not liable for seduction *1007  of parishioner by priests]; Alma W., supra,
123 Cal.App.3d 133 [school district not liable for janitor's rape of student]). In those decisions,
vicarious liability was rejected as a matter of law because it could not be demonstrated that
the various acts of sexual misconduct arose from the conduct of the respective enterprises. In
particular, the acts had been undertaken solely for the employees' personal gratification and had
no purpose connected to the employment. Moreover, the acts had not been engendered by events
or conditions relating to any employment duties or tasks; nor had they been necessary to the
employees' comfort, convenience, health, or welfare while at work. Similarly, in John. R., supra,
48 Cal.3d at page 452, we concluded that “the connection between the authority conferred on
teachers to carry out their instructional duties and the abuse of that authority to indulge in personal,
sexual misconduct is simply too attenuated to deem a sexual assault as falling within the range of
risks allocable to a teacher's employer.”


(8a) With the foregoing principles and case law in mind, we turn our attention to the facts of the
instant case. In arguing that Nelson's repeated acts of sexual harassment were within the scope of
his employment, Farmers 7  places considerable emphasis on the undisputed evidence that most
of the harassment took place on the jail premises during work hours while the deputies were on
duty. We are not persuaded.


7 Hereafter, we will use “Farmers” to refer to both Farmers and Nelson.


Even though Farmers has shown that Nelson committed virtually all of the harassing acts during
his work hours at the jail, Farmers cannot prevail on the scope of employment issue without also
establishing that the acts arose out of the employment. As explained above, “[i]f an employee's tort
is personal in nature, mere presence at the place of employment and attendance to occupational
duties prior or subsequent to the offense will not give rise to a cause of action against the employer



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=28CALAPP4TH1379&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1383&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1383

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994200553&pubNum=3484&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=123CAAPP3D140&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_140&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_140

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=54CALIF3D202&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=166CAAPP3D566&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=166CAAPP3D566&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985118009&pubNum=227&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=197CAAPP3D718&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=187CAAPP3D1453&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=187CAAPP3D1453&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=123CAAPP3D133&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=123CAAPP3D133&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=48CALIF3D452&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_452&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_452

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=48CALIF3D452&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_452&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_452





Farmers Ins. Group v. County of Santa Clara, 11 Cal.4th 992 (1995)
906 P.2d 440, 47 Cal.Rptr.2d 478, 69 Fair Empl.Prac.Cas. (BNA) 1120...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


under the doctrine of respondeat superior.” (Alma W., supra, 123 Cal.App.3d at p. 140; see Monty
v. Orlandi, supra, 169 Cal.App.2d at p. 623; cf. John R., supra, 48 Cal.3d 438.)


On this point, Farmers does not dispute that Nelson's repeated requests for sexual favors and his
inappropriate touchings were motivated for strictly personal reasons unrelated to the guarding of
inmates or the performance of any other duty of a deputy sheriff at a county jail. Furthermore,
Nelson's misconduct was not reasonably necessary to his comfort, convenience, health, and
welfare while at work. Nor was it precipitated by a work-related dispute over the performance of
his duties or those of his victims. Indeed, Nelson's actions were in direct violation of the County's
policy prohibiting sexual harassment in the workplace, and the County sought to discipline him
*1008  for his transgressions. While the scope of employment may encompass tortious conduct
that disregards the employer's express orders (Mary M., supra, 54 Cal.3d at p. 209; Perez, supra, 41
Cal.3d at pp. 969-970), an employer will not be held vicariously liable where, as here, “ 'it clearly
appears that neither directly nor indirectly could [the employee] have been serving his employer.'
” (John. R., supra, 48 Cal.3d at p. 447).


Farmers next argues that Nelson's actions meet the scope of employment test because many other
decisions have held employers vicariously liable for far more serious physical injuries caused
by misconduct far more egregious and shocking. (E.g., Fields v. Sanders, supra, 29 Cal.2d 834;
Carr v. Wm. C. Crowell Co., supra, 28 Cal.2d 652; De Rosier v. Crow, supra, 184 Cal.App.2d
476; Caldwell v. Farley, supra, 134 Cal.App.2d 84; Sullivan v. Matt, supra, 130 Cal.App.2d 134;
Pritchard v. Gilbert, supra, 107 Cal.App.2d 1; Rodgers, supra, 50 Cal.App.3d 608; Stansell v.
Safeway Stores, Inc., supra, 44 Cal.App.2d 822; Martin v. Leatham, supra, 22 Cal.App.2d 442.)


This argument misses the mark. Each one of those decisions involved an assault precipitated by
a work-related dispute, thus clearly illustrating the principle that the tortious act must arise out
of the employment. The misbehavior here, which had nothing to do with the work performed by
Nelson or his victims, stands in sharp contrast to the conduct in those cases.


Farmers additionally argues that vicarious liability is proper based upon our statement in Perez,
supra, 41 Cal.3d at page 968, that “[a] risk arises out of the employment when 'in the context of
the particular enterprise an employee's conduct is not so unusual or startling that it would seem
unfair to include the loss resulting from it among other costs of the employer's business....' ” (See
also Mary M., supra, 54 Cal.3d at p. 209.) Relying on this language, Farmers vigorously contends
that, as a general matter, sexual harassment is foreseeable and cannot be viewed as unusual or
startling in any workplace.


In support of this point, Farmers first refers us to several recent examples of highly publicized
stories of harassment and to various treatises citing a number of studies and surveys indicating
that on-the-job sexual harassment is pervasive. (See 1 Conte, Sexual Harassment in the Workplace
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(2d ed. 1994) pp. 1-2; Lindemann & Kadue, Sexual Harassment in Employment Law (1992) pp.
4-5 & fns. 12-18.) Farmers also relies upon Capitol City Foods, Inc. v. Superior Court (1992) 5
Cal.App.4th 1042 [7 Cal.Rptr.2d 418], which suggested that a legislative declaration contained
in the 1984 amendment of the FEHA demonstrates the foreseeability of sexual harassment in the
workplace, and *1009  Carr v. Allison Gas Turbine Div. Gen. Motors (7th Cir. 1994) 32 F.3d
1007, in which Chief Judge Posner of the United States Court of Appeals for the Seventh Circuit
acknowledged the propensity of male employees to sexually harass their female coworkers in a
newly integrated work environment such as the one here. We are not convinced.


While it is no doubt true that sexual harassment is a pervasive problem and that many workers
in many different fields of employment have experienced some form of uninvited and unwanted
sexual attention, this argument stretches the respondeat superior foreseeability concept beyond its
logical limits. As our decisions explain, in determining whether a risk is “unusual or startling” for
respondeat superior purposes, “ 'the inquiry should be whether the risk was one ”that may fairly be
regarded as typical of or broadly incidental“ to the enterprise undertaken by the employer.' ” (Perez,
supra, 41 Cal.3d at p. 968, italics added; see Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d
at p. 960.) Thus, it is not enough that a risk be neither unusual nor startling as a general matter;
rather, the risk must be evaluated in the context of the employer's particular enterprise. (Ibid.;
Rodgers, supra, 50 Cal.App.3d at pp. 618-619.) Under the foregoing standard, we are compelled
to conclude that evidence of the general prevalence of sexual harassment in workplaces and in
newly integrated work environments has little, if any, probative value in determining whether lewd
propositioning and offensive touchings of coworkers are typical of or broadly incidental to the
particular enterprise here—a county jail.


Moreover, we cannot agree that Capitol City Foods, Inc. v. Superior Court, supra, 5 Cal.App.4th
1042, stands for the proposition that the Legislature, in declaring a policy against sexual
harassment in the workplace in its 1984 amendment of the FEHA, has indicated such conduct
ordinarily is foreseeable in the respondeat superior sense. Initially we note that the Court of
Appeal's remarks to that effect were based in part upon a concession by the employer. (See 5
Cal.App.4th at p. 1048.) More importantly, the proposition finds no support in the one legislative
declaration cited in the opinion (ibid., citing Stats. 1984, ch. 1754, pp. 6403-6404) or in the actual
statutory provisions of the FEHA.


The comment gleaned from Carr v. Allison Gas Turbine Div. Gen. Motors, supra, 32 F.3d at page
1012, also fails to persuade us otherwise. In that case, Chief Judge Posner declared: “General
Motors was astonishingly unprepared to deal with problems of sexual harassment, foreseeable
though they are when a woman is introduced into a formerly all-male workplace.” (32 F.3d at p.
1012, italics added.) But Chief Judge Posner made that reference to foreseeability in the context
of analyzing the employer's negligence in *1010  failing to take appropriate responsive action
in the face of sexual harassment complaints by the plaintiff. (Ibid.) Because it is abundantly
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clear that foreseeability in the respondeat superior context is distinct from the negligence test
for foreseeability (Rodgers, supra, 50 Cal.App.3d at pp. 618-619; see also Rita M., supra, 187
Cal.App.3d at p. 1461; Alma W., supra, 123 Cal.App.3d at p. 142), Chief Judge Posner's statements
prove unhelpful to Farmers's position.


Likewise, the analysis offered by Justice Mosk fails to convince us. To justify the conclusion that
lewd propositioning and offensive touching fall within the scope of employment at a county jail as
a matter of law, Justice Mosk relies in part upon a number of cases reflecting sexual harassment
lawsuits in police and jail settings. These cases are cited, Justice Mosk says, “not for their law
but for their facts, i.e., to show the frequency with which women police and correctional officers
complain of sexual harassment by fellow officers or superiors.” (Dis. opn. of Mosk, J., post, at
p. 1032.)


Unlike Justice Mosk, we do not believe it appropriate to rely upon a survey of published cases
to establish that sexual harassment in police and jail settings is an inherent risk for respondeat
superior purposes. First and foremost, Justice Mosk's approach ignores a basic tenet of respondeat
superior law, i.e., that for the doctrine to apply, the tortious act must arise out of the employment. 8


Second, Justice Mosk cites no authority to support his unusual approach, and the approach offers no
principled basis for determining when a particular type of occurrence may be deemed to constitute
an inherent risk. (See conc. opn. of Werdegar, J., post, at pp. 1023-1024.) Third, applying the same
type of approach in other contexts, we would be forced to conclude, in direct conflict with John
R., supra, 48 Cal.3d 438, and numerous other California and out-of-state decisions, that sexual
molestation by teachers and clergy is an inherent risk of schools and religious institutions simply
because of the frequency with which such misconduct is claimed.


8 As discussed in footnote 17, post, at p. 1019, Justice Kennard's dissent is similarly flawed.


Furthermore, while Justice Mosk prefers not to discuss the legal analyses of his cases (virtually all
of which involved claims under Title VII and other federal acts), a review discloses that none of
them stands for the proposition that sexual harassment is within the scope of a police or correctional
officer's employment under the common law. Indeed, at least two of the decisions appear to reject
that notion. (See Hirschfeld v. New Mexico Corrections Dept. (10th Cir. 1990) 916 F.2d 572,
576-577; Ball v. City of Cheyenne, Wyo. (D.Wyo. 1993) 845 F.Supp. 803, 809.) For all of the
*1011  foregoing reasons, we regard Justice Mosk's analysis and conclusions as unsound.


Both Farmers and Justice Mosk additionally rely upon particular evidence in the record to argue
that sexual harassment of female deputy sheriffs was foreseeable because profanity and sexually
explicit language and banter were common at this particular county jail, especially in 1983 and
1984 when the workforce was first integrated. Specifically, both Nelson and a lieutenant named
Armand Tiano submitted declarations stating that profanity, sexually explicit language, banter and
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horseplay were extremely common among coworkers and peers at the county jail. Additionally,
Sergeant Pascual testified that jails are “vulgar places where there is talk of everything,” and that
the vulgar and suggestive language used by Nelson was “not uncommon” and “just regular jail
talk.” This argument is without merit.


Even if the evidence shows that the use of profanity and sexually explicit language was not
uncommon at this particular county jail, it still falls far short of establishing that serious
misconduct such as asking individual employees for sexual favors and targeting those individuals
for inappropriate touching is either typical of or broadly incidental to the operation of a county jail
or to the duties and tasks of deputy sheriffs at such a jail. (See Perez, supra, 41 Cal.3d at p. 968;
Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d at p. 960.)


Moreover, factors that might be relevant to whether the County itself acted negligently are
not relevant to whether the County should be vicariously liable for an employee's misconduct
regardless of its own fault. (John R., supra, 48 Cal.3d at p. 450, fn. 9; see also 48 Cal.3d at p.
451, fn. 10; Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d at p. 960 [in making respondeat
superior determination, “ 'we are not looking for that which can and should reasonably be avoided,
but [for] the more or less inevitable toll of a lawful enterprise' ”].) Accordingly, even assuming
arguendo that the usage of profanity and crude language at the jail should have put the County
on notice that Nelson's actions were “foreseeable” in a negligence sense despite the absence of a
causal link between the acts of sexual harassment and Nelson's work as a deputy sheriff, that is a
matter lacking relevance in scope of employment analysis.


Alternatively, Farmers contends that, at least with respect to Bates, Nelson's misconduct occurred
in large part because he was her training officer, and was able to abuse the supervisory authority
conferred upon him by the *1012  County. 9  By virtue of his position, Farmers argues, Nelson
had authority or apparent authority to commit quid pro quo harassment. 10  (This evidently refers
to when Nelson told Bates he would not allow her to “get off training” unless she consented to
“give him head.”) In Farmers's view, this case is comparable to Mary M., supra, 54 Cal.3d 202,
which held that a city may be vicariously liable where an on-duty police officer abused his official
authority and raped a woman after detaining her for a traffic stop.


9 Both in the trial court and on appeal, the parties have disputed Nelson's status vis-a-vis Bates.
In the proceedings below, the Court of Appeal determined this issue adversely to the County,
stating: “As her supervisor and a superior officer, Nelson had authority over Bates and could
give her a direct order that she had to obey.”
For purposes of our analysis, we view the evidence most favorably to Farmers and assume
that Nelson had supervisory authority over Bates as her training officer.
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10 Quid pro quo harassment refers to when “submission to sexual conduct is made a condition
of concrete employment benefits.” (Fisher v. San Pedro Peninsula Hospital (1989) 214
Cal.App.3d 590, 607 [262 Cal.Rptr. 842].)


The attempted analogy to Mary M. fails. As Farmers concedes, Nelson did not act as a “supervisor”
for two of his three victims (Daugherty and Murphy). As for Bates, the undisputed evidence shows
that Nelson was her training officer from March 1984 to June 1984 and that during this time Nelson
told her several times that she would have to “give him head” in order to get off training. But
the undisputed evidence additionally reflects that Nelson had harassed and propositioned Bates
previously, between April 1983 and December 1983, when he had no supervisory authority over
Bates but was merely her coworker.


Even if we focus solely on the period of time when Nelson was Bates's supervisor, the work-related
authority of a supervisor over a trainee employee in a county sheriff's department is in no way
comparable to the extraordinary power and authority that police officers exercise over members
of the public. As emphasized in Mary M., police officers occupy a unique position of trust in
our society. They are given the authority to detain, to arrest and to use deadly force if necessary.
When officers abuse their authority by committing crimes against members of the community,
they violate the public trust and may erode the community's confidence in the integrity of its police
force. (54 Cal.3d at pp. 206-207.) Plainly there is no parallel between the supervisory authority in
the instant case and the formidable, official authority at issue in Mary M.


Moreover, Mary M., supra, 54 Cal.3d 202, did not suggest that an employer may be vicariously
liable for an employee's misconduct whenever there is an abuse of a job-created, hierarchical
relationship in which the *1013  employee is afforded a high degree of authority over the
victim. Stressing quite clearly that its conclusion “flows from the unique authority vested in
police officers” (54 Cal.3d at p. 218, fn. 11), Mary M. distinguished but did not purport to
overrule previous cases rejecting the application of respondeat superior for misconduct occurring
in relationships of a hierarchical nature where, at least in the eyes of the victim, the wrongdoer's
authority might be considered very great. (E.g., John R., supra, 48 Cal.3d at p. 452 [connection
between the extensive authority conferred on teachers to carry out their instructional duties and
the abuse of that authority to indulge in personal, sexual misconduct is simply too attenuated
to deem a sexual assault as falling within the range of risks allocable to a teacher's employer];
Jeffrey E., supra, 197 Cal.App.3d at p. 723 [Sunday school teacher's sexual molestation of minor
not equivalent to police officer's abuse of official authority over members of the public]; Rita
M., supra, 187 Cal.App.3d 1453 [seduction of parishioner by seven priests not foreseeable in the
sense required for respondeat superior]; see also Virginia G. v. ABC Unified School Dist. (1993)
15 Cal.App.4th 1848, 1854-1855 [19 Cal.Rptr.2d 671] [conduct of teachers who sexually molest
students under their supervision will not be imputed to school district, though districts may be liable
for their own negligence in hiring and supervising teachers].) Even though the above authorities
did not involve misconduct by supervisors against trainee employees, they nonetheless support
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the conclusion that, for purposes of respondeat superior, employees do not act within the scope of
employment when they abuse job-created authority over others for purely personal reasons.


(9) Finally, we consider whether imposing vicarious liability would further the three policy
justifications for the respondeat superior doctrine: (1) to prevent recurrence of the tortious conduct;
(2) to give greater assurance of compensation for the victim; and (3) to ensure that the victim's
losses will be equitably borne by those who benefit from the enterprise that gave rise to the injury.
(Mary M., supra, 54 Cal.3d at p. 209; John R., supra, 48 Cal.3d at pp. 450-452.) For the reasons
that follow, we find that, on balance, the underlying purposes of the doctrine do not support its
application in this case.


Of the three policy justifications, the first recognizes that “imposing liability on the employer may
prevent recurrence of the tortious conduct, because it 'creates a strong incentive for vigilance by
those in a position ”to guard substantially against the evil to be prevented.“ ' ” (Mary M., supra,
54 Cal.3d at p. 214.) In John R., supra, we first recognized that prevention and *1014  deterrence
“play[] little role in the allocation of responsibility for the sexual misconduct of employees
generally ....” (48 Cal.3d at p. 451.) We then determined that the imposition of vicarious liability for
sexual misconduct of a student by a teacher “would be far too likely to deter [school] districts from
encouraging, or even authorizing, extracurricular and/or one-on-one contacts between teachers
and students or to induce districts to impose such rigorous controls on activities of this nature that
the educational process would be negatively affected.” (Ibid., fn. omitted.) Conversely, in Mary
M., supra, it was concluded that the goal of prevention would be furthered in a case of police rape
because “[t]here is little or no risk that preventive measures would significantly interfere with the
ability of police departments to enforce the law and to protect society from criminal acts.” (54
Cal.3d at p. 215.)


In this case, we find it significant that public entities such as the County are already required by
the FEHA to “take all reasonable steps to prevent harassment from occurring.” 11  (§ 12940, subd.
(h)(1).) The FEHA makes it unlawful for public entities and any persons acting as their agents to
sexually harass any employee or applicant, and for public entities to fail to take immediate and
appropriate corrective action if they know or should know of sexual harassment by employees
other than agents or supervisors. (§ 12940, subd. (h)(1).) (10) Public entities may be directly liable
to sexually harassed employees for compensatory damages in civil actions under the FEHA. 12


(See Commodore Home Systems, Inc. v. Superior Court (1982) 32 Cal.3d 211, 221 [185 Cal.Rptr.
270, 649 P.2d 912].) Title VII also prohibits *1015  sexual harassment in the workplace. (Meritor
Savings Bank v. Vinson (1986) 477 U.S. 57 [91 L.Ed.2d 49, 106 S.Ct. 2399].) 13


12 A public entity's civil FEHA liability for sexual harassment is not limited by section
815.2, subdivision (a). The FEHA “creates direct statutory rights, obligations and remedies
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between a covered 'employer,' private or public, and those persons it considers or hires for
employment.” (Caldwell v. Montoya (1995) 10 Cal.4th 972, 989,fn. 9 [42 Cal.Rptr.2d 842,
897 P.2d 1320], italics added.) Thus, the FEHA “provides a basis of direct entity liability
independent of the derivative liabilities addressed in section 815.2.” (Ibid., italics added.)
By “otherwise provid[ing]” for direct entity liability, the FEHA's provisions provide a viable
basis for tort liability against a public employer for coemployee or supervisorial harassment
under section 815, subdivision (a), notwithstanding the scope of employment limitations for
derivative liability under section 815.2, subdivision (a).
Although employees may also obtain administrative relief for enforcement of the FEHA's
provisions, the department apparently permits any claimant who so wishes to bring a private
court action. (Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379,
1401-1402 [241 Cal.Rptr. 67, 743 P.2d 1323].)


13 The Civil Rights Act of 1991 (Pub.L. No. 102-166 (Nov. 21, 1991) 105 Stat. 1071) recently
amended Title VII to authorize the recovery of compensatory and punitive damages for
victims of intentional discrimination.


(8b) Because this potential for direct liability already furnishes powerful motivation for the County
to establish and maintain programs and procedures designed to eliminate sexual harassment
of employees at the jail, the imposition of vicarious liability is not essential to “ 'create[] a
strong incentive for vigilance by those in a position ”to guard substantially against the evil to be
prevented.“ ' ” (Mary M., supra, 54 Cal.3d at p. 214.) Indeed, since the FEHA already requires the
County to “take all reasonable steps to prevent harassment from occurring” (§ 12940, subd. (h)(1),
italics added), the imposition of liability under respondeat superior might, in effect, simply create
an incentive to adopt any and all possible preventive measures, irrespective of reasonableness or
probable effectiveness. In our view, the goal of deterring sexual harassment would not and should
not be advanced by encouraging precautionary measures that are unreasonable or of marginal
benefit.


In considering this policy justification, we recognize that the instant case, which concerns a public
employee's right to statutory indemnification, comes to us in a posture different from the usual case
in which an injured third party seeks to hold a public entity vicariously liable for an employee's
tort. There is nothing about the particular context of this case, however, that detracts from the
above analysis. If anything, deterrence objectives are better served by denying sexual harassers the
right to indemnity than by insulating them from financial responsibility for their own misconduct.


In sum, no one would dispute that the prevention of sexual harassment in the workplace is of
utmost importance. But subjecting the County to vicarious liability simply is unnecessary as an
incentive “to guard substantially against the evil to be prevented” (Mary M., supra, 54 Cal.3d
at p. 214), and is just as likely to accomplish more harm than good. We therefore conclude that
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the concerns of prevention and deterrence do not support a finding that Nelson's misconduct was
within the scope of his employment. *1016


The second policy justification for the application of respondeat superior is to give greater
assurance of compensation to the victim. (Mary M., supra, 54 Cal.3d at p. 209.) As pointed
out above, the County may be directly liable to sexual harassment victims in civil actions
under the FEHA and Title VII. Thus, regardless of the outcome here, deputy sheriffs who have
been sexually harassed may presently secure compensation directly from the County in many
types of situations. 14  Even though the imposition of vicarious liability might additionally assure
compensation to victims of sexual harassment where the FEHA would not—i.e., where the
harassment is by a nonsupervising coworker and the County, its agents and supervisors do not act
unlawfully or unreasonably—it might also, under the reasoning of John R., supra, 48 Cal.3d at
page 451, “tend to make insurance, already a scarce resource, even harder to obtain, and could lead
to the diversion of needed funds from [the oversight of inmates and jail security] to cover claims.”
Moreover, the particular context of this case fails to aid Farmers in our policy analysis since
indemnification of Nelson under sections 825.2 and 995 is unnecessary to assure compensation to
the victims. On balance, we find this second factor to be, at best, neutral in our determination.


14 The result in the underlying federal action vividly illustrates this point. Daugherty and
Murphy ultimately obtained judgments of $183,000 and $700,000, respectively, on their
FEHA claims against the County, while Bates obtained a judgment of $400,000 on her FEHA
and wrongful discharge claims against the County.
We note that regulations enacted by the Fair Employment and Housing Commission (FEHC)
indicate that respondeat superior and scope of employment principles are supposed to play
an integral role in fixing an employer's liability for both supervisor and nonsupervisor
sexual harassment under the FEHA. (See Cal. Code Regs., tit. 2, § 7286.6, subd.(b).) Yet
it is reasonably clear that the purpose underlying the comprehensive statutory scheme is to
ensure that all employers maintain their worksites free from prohibited sexual harassment,
regardless of the lack of foreseeability of such harassment in their particular enterprises.
(See Stats. 1984, ch. 1754, pp. 6403-6404.) Under the FEHA, however, there is a need
to determine whether sexual conduct that occurs off the worksite or after working hours
constitutes an “unlawful employment practice” within the ambit of the act. (§ 12940.)
Although rigid principles of respondeat superior would not appear to apply to FEHA claims,
they do provide guidance in such determinations. (See, e.g., Capitol City Foods, Inc. v.
Superior Court, supra, 5 Cal.App.4th 1042; DFEH v. Hart and Starkey, Inc. (1984) No.
84-23, FEHC Precedential Decs. 1984-1985, CEB 9, pp. 27-31.)


The third policy justification to consider is whether the application of respondeat superior would
ensure that the victim's losses will be equitably borne by those who benefit from the enterprise
that gave rise to the injury. (Mary M., supra, 54 Cal.3d at p. 216.) In Mary M., supra, where the
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awesome and dangerous power delegated to police officers was involved, it was concluded that
“[t]he cost resulting from misuse of that power should be borne by the community, because of the
substantial benefits that the community derives from the lawful exercise of police power.” (Id. at
p. 217, italics added.) *1017


Here, the third justification for imposing vicarious liability is discernibly weaker. Significantly,
Nelson exercised no job-conferred authority over Daugherty or Murphy at the time he harassed
them, and had no authority over Bates when he initially harassed her in 1983. And though Nelson
continued to harass Bates after becoming her training officer in 1984, his supervisory authority
did not include the extraordinary power to detain, arrest or jail his trainee. Thus, even if we were
to consider only the misconduct Nelson committed as a supervisor, this case does not implicate
“the considerable authority and control inherent in the responsibilities of an officer in enforcing
the law” or the “substantial benefits” that the community derives therefrom. 15  (Mary M., supra,
54 Cal.3d at p. 218.) We therefore conclude that the connection between Nelson's duties and his
deliberate targeting of the three women for sexual harassment was “simply too attenuated” to be
deemed as falling within the range of risks allocable to the community in this case. (See John R.,
supra, 48 Cal.3d at p. 452 [drawing a similar conclusion regarding sexual abuse and the authority
of a teacher over a student]; Jeffrey E., supra, 197 Cal.App.3d at p. 723 [same, regarding authority
of a Sunday school teacher over a minor].)


15 Even though Nelson may have been given certain authority and control over citizens and
inmates as a deputy sheriff at the county jail, he did not use any of that authority or control
in sexually harassing the other deputy sheriffs.


Accordingly, consideration of the three respondeat superior policy justifications reinforces our
determination that Nelson's lewd propositioning and offensive touching of his trainee and
coworkers were not within the scope of his employment at the county jail. 16


16 Farmers asserts that the three policy justifications for respondeat superior support
implementation of the indemnification statutes (§§ 825, 996.4) for Nelson's misconduct here
because: (1) requiring public entities to indemnify their employees for defense costs, as well
as any judgment, serves as an additional incentive for the entities to prevent the occurrence of
sexual harassment in the workplace; (2) requiring public entities to pay for judgments against
employees under section 825.2 gives greater assurance of compensation to the injured third
parties; and (3) indemnification ensures that the costs of misconduct are spread among those
who benefit from the enterprise. These points are largely duplicative of those we have just
considered in declining to apply the doctrine of respondeat superior, and provide no basis
for a different conclusion.
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Despite what Justice Mosk suggests, our conclusion—that the sexual harassment here was not
within the scope of employment even though it occurred during work hours in a workplace that may
be characterized as traditionally male-dominated—finds overwhelming support in the decisions
of other jurisdictions. (E.g., Tumminello v. City of New York (1995) 212 A.D.2d 434 [622 N.Y.S.2d
714] [New York law]; Smith v. American Exp. Travel Services (1994) 179 Ariz. 131 [876 P.2d
1166] [Arizona law]; *1018  Phelps v. Vassey (1993) 113 N.C.App. 132 [437 S.E.2d 692] [North
Carolina law]; Carr v. U.S. West Direct Co. (1989) 98 Or.App. 30 [779 P.2d 154] [Oregon law];
Dockter v. Rudolf Wolff Futures, Inc. (N.D.Ill. 1988) 684 F.Supp. 532 [Illinois law]; Valdez v.
Church's Fried Chicken, Inc. (W.D.Tex. 1988) 683 F.Supp. 596 [Texas law]; Favors v. Alco Mfg.
Co. (1988) 186 Ga.App. 480 [367 S.E.2d 328] [Georgia law]; Bennett v. Corroon and Black Corp.
(La.Ct.App. 1987) 517 So.2d 1245 [Louisiana law]; Davis v. United States Steel Corp. (4th Cir.
1985) 779 F.2d 209 [South Carolina law]; but see Carlson v. Crater Lake Lumber Co. (1991) 105
Or.App. 314 [804 P.2d 511] [Oregon law]; Davis v. Black (1991) 70 Ohio App.3d 359 [591 N.E.2d
11] [Ohio law].) While these out-of-state authorities are not controlling in our determinations, they
nonetheless demonstrate that Justice Mosk's contrary conclusion is not in sync with the national
trend.


On a last note, we observe that the Court of Appeal, in determining that Nelson's acts were within
the scope of employment, attributed significant weight to the fact that the County had elected to
defend other employees also accused in the same lawsuit of sexual harassment. For the reasons
that follow, we disagree with the view that a public entity's decision to defend certain employees
accused of sexual harassment is an appropriate factor for determining scope of employment.


(11) First, we have been presented with no sound legal or policy reason to support the conclusion
that, under sections 995 and 995.2, a public entity may not properly defend a public employee
in a civil suit alleging sexual harassment if the entity determines that the harassment charges are
not well founded. Indeed, providing a defense in such circumstances is consistent with one of
the purposes of governmental defense statutes, to provide public employees acting in the scope
of employment with a measure of protection from the harassment of vexatious lawsuits. (39
Ops.Cal.Atty.Gen. 71, 73 (1962), citing Huffaker v. Decker (1946) 77 Cal.App.2d 383, 388 [175
P.2d 254] [both discussing earlier statutes].) We therefore decline to hold that a public entity's
agreement to undertake representation of certain employees for such reasons will defeat the entity's
right to refuse the defense of other employees whose acts of sexual harassment are undisputed.


Second, we see no inconsistency in the County's apparent determination that employees accused
of failing to properly investigate and respond to sexual harassment charges were acting within
the scope of employment. It is reasonable to assume that employees who investigate such charges
and attempt remedial measures are engaged in conduct required of their employment, and that
shortcomings in fulfilling such duties are either incidental to or reasonably foreseeable as a direct
consequence of such duties. *1019
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In closing, we observe that both the County and Farmers take the position that the scope of
employment question may be resolved as a matter of law in this case. We agree. (12) “Ordinarily,
the determination whether an employee has acted within the scope of employment presents a
question of fact; it becomes a question of law, however, when 'the facts are undisputed and no
conflicting inferences are possible.' ” 17  (Mary M., supra, 54 Cal.3d at p. 213.) ( 8c) Mindful of
this standard, we conclude that the facts, even when viewed in the light most favorable to Farmers,
present no basis for finding that Nelson acted within the scope of his employment. 18  Consequently,
Farmers cannot prevail on its claims against the County for indemnification and defense costs
under sections 825.2 and 996.4.


17 In her dissent, Justice Kennard asserts that the scope of employment question cannot be
decided as a matter of law because there are disputed issues of fact concerning: (1) whether
Nelson's admitted actions were nothing more than horseplay; (2) whether Nelson realized
his actions were offensive; (3) whether Nelson's requests for sexual favors were made in
jest; and (4) whether such behavior is typical in jails. (Dis. opn. of Kennard, J., post, at pp.
1043-1046.) In our view, none of these identified “issues of fact” preclude resolution of the
scope of employment issue on summary judgment.
First of all, Farmers's brief on the merits repeatedly refers to Nelson's misconduct as “sexual
harassment,” not horseplay. At one point, the brief also refers to Nelson's actions as a
supervisor as “quid pro quo harassment.” Unlike Justice Kennard, we are unwilling to
disregard Farmers's own characterization of the misconduct at issue.
Moreover, the relevance of the second and third issues is unclear. Nelson's conduct, which
included repeated and unwelcome lewd comments, requests for sexual favors, and physical
touchings, constituted sexual harassment regardless of whether Nelson had hoped for
compliance with his requests, or had harbored ill will and intended to vex the victims, or had
unreasonably believed he was being funny.
Finally, with regard to the fourth issue, Justice Kennard concludes that Nelson's misconduct
would fall within the scope of employment if it is typical of employee conduct at jails. (See
dis. opn. of Kennard, J., post, at pp. 1043, 1047-1048.) Although Justice Kennard criticizes
Justice Mosk's reliance upon a survey of published cases to resolve that issue as a matter
of law, she nonetheless appears to agree with his view that the dispositive issue is whether
such behavior is common in jail settings. In this regard, Justice Kennard's analysis, like that
of Justice Mosk, disregards settled law that vicarious liability is inappropriate unless the
tortious actions arise from the conduct of the employer's enterprise or are engendered by
events or conditions relating to the duties or tasks of employment.


18 At this juncture, we decline to adopt a bright line rule that all sexual harassment falls outside
the scope of employment as a matter of law under all circumstances.
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III. Conclusion
We conclude that, because Nelson's repeated acts of sexual harassment fell outside the scope of
his employment as a deputy sheriff, public funds may not be used to indemnify him for liabilities
arising out of his own despicable conduct. In so concluding, however, we wish to emphasize that
our holding will not, as various amici curiae seem to fear, eliminate the incentive for employers
to prevent or respond to sexual harassment in the *1020  workplace. Nor will our holding leave
sexual harassment victims without adequate means to recover compensation for their injuries.


Even though, under our analysis, the respondeat superior doctrine would not subject an employer
to vicarious liability for sexual harassment exceeding the scope of employment, employers remain
directly liable to sexually harassed workers for violations of the FEHA (§ 12940, subd. (h)) and
Title VII (42 U.S.C. § 2000e-2). 19  The availability of damages and other relief for employer
misconduct and statutory violations provide strong incentives to private and public employers alike
to eliminate sexual harassment from their workplaces. Finally, the goal of eradicating harassment
from the public sector is more effectively advanced by denying sexual harassers the right to
indemnity than by insulating them from financial responsibility for their own misconduct.


19 As in fact happened in this case, all three of Nelson's victims obtained substantial judgments
against the County on their FEHA claims in the underlying action.


The judgment of the Court of Appeal is reversed, and the matter is remanded to that court with
directions to vacate the judgment in favor of Farmers and to enter judgment in favor of the County.


Lucas, C. J., Arabian, J., George, J., and Werdegar, J., concurred.


BAXTER, J.,


Concurring.-Although I authored the majority opinion, I write separately to reiterate my
disagreement with Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202 [285 Cal.Rptr. 99, 814
P.2d 1341] (Mary M.) and to clarify that I adhere to the views set forth in my concurrence to that
opinion and to those expressed by Justice George's concurrence in the case at bar.


I also write separately because, while I agree with Justice George that Mary M. was wrongly
decided and should be overruled, I do not believe this case presents the proper vehicle because the
facts here are amply distinguishable.
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GEORGE, J.,


Concurring.-I agree with, and have signed, the majority opinion. I write separately because, in
addition to distinguishing the decision in Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202 [285
Cal.Rptr. 99, 814 P.2d 1341] (Mary M.) (as does the majority), I would go further and overrule
Mary M., because I believe that case was wrongly decided. By declining to overrule that decision
at this time, we run the risk that lower courts in future cases will feel constrained to follow the
aberrant holding of that decision. *1021


In Mary M. this court restated the principles governing whether an employee was acting within
the scope of employment for purposes of respondeat superior, formulated by the court in cases
such as Perez v. Van Groningen & Sons, Inc. (1986) 41 Cal.3d 962 [227 Cal.Rptr. 106, 719 P.2d
676] and John R. v. Oakland Unified School Dist. (1989) 48 Cal.3d 438 [256 Cal.Rptr. 766, 769
P.2d 948]. Mary M. did not alter these established rules; it only purported to apply these rules in
holding that a police officer acts within the scope of his employment when he rapes a woman he
has detained. This startling result was based upon the proposition that the “potential for abuse” is
inherent in the “extraordinary power and authority” granted to police officers. (Mary M. v. City of
Los Angeles, supra, 54 Cal.3d 202, 216-217.) This court concluded that “[t]he cost resulting from
misuse of that power should be borne by the community, because of the substantial benefits that
the community derives from the lawful exercise of police power.” (Id. at p. 217.)


The majority in the present case distinguishes the decision in Mary M. by noting that the holding
in that case applies only to “sexual misconduct by on-duty police officers against members of the
public.” (Maj. opn., ante, at p. 1006.) The present case is different, because it involves acts of
sexual harassment by Deputy Sheriff Craig Nelson against female deputy sheriffs working at a
county jail. Nelson was the training officer of one of his victims and told her repeatedly that she
would have to perform sexual acts in order successfully to complete her training. As the majority
correctly concludes, the decision in Mary M. is not controlling in the present case, even as to the
acts of harassment committed by Nelson in his role as training officer, because “the work-related
authority of a supervisor over a trainee employee in a county sheriff's department is in no way
comparable to the extraordinary power and authority that police officers exercise over members
of the public.” (Maj. opn., ante, at p. 1012; Thorn v. City of Glendale (1994) 28 Cal.App.4th
1379, 1384 [35 Cal.Rptr.2d 1] [in holding that arson committed by an on-duty fire marshal was
outside the scope of his employment, the Court of Appeal observed that Mary M. “appears to
have established a special rule for the independent wrongful acts of police officers based upon
their unique position of both trust and power in our society”].) I would go further, however, and
recognize that the holding in Mary M. is an aberration that should be overruled.


The majority in the present case correctly concludes that Nelson's acts of sexual harassment
were outside the scope of his employment, because they were undertaken solely for his personal
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gratification and had no purpose connected to his employment. The same was true in Mary M. The
rape committed by the police officer in Mary M. was undertaken solely for his *1022  personal
gratification and had no purpose connected to his employment. (See Thorn v. City of Glendale,
supra, 28 Cal.App.4th 1379, 1383 [arson by an on-duty fire marshal was “the result ... of a personal
compulsion”].)


The circumstance that the police officer in Mary M. abused the authority vested in him in
committing the rape does not bring his act within the scope of his employment if the crime was “so
unusual or startling” that it cannot fairly be said to have arisen from the employment. As we stated
in Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d 962: “A risk arises out of the employment
when 'in the context of the particular enterprise an employee's conduct is not so unusual or startling
that it would seem unfair to include the loss resulting from it among other costs of the employer's
business. [Citations.] In other words, where the question is one of vicarious liability, the inquiry
should be whether the risk was one ”that may fairly be regarded as typical of or broadly incidental“
to the enterprise undertaken by the employer. [Citation.]' ” (Id. at p. 968.)


Thankfully, it is both unusual and startling for an on-duty police officer to rape a woman whom
he has detained. It seems unfair to include the loss resulting from such a heinous and shocking
crime among the losses to be expected from the operation of a police force by a public entity. Why
should the public bear the financial burden imposed as a result of such misconduct, in situations
where there has been no showing that the public entity was negligent either in hiring or supervising
its employee?


The decision in Mary M. reached a contrary conclusion, reasoning that “[i]n view of the
considerable power and authority that police officers possess, it is neither startling nor unexpected
that on occasion an officer will misuse that authority by engaging in assaultive conduct.” (Mary
M. v. City of Los Angeles, supra, 54 Cal.3d 202, 217.) But it is one thing to say that a public entity
must expect that some police officers will abuse their authority by, for example, using excessive
force in effectuating an arrest or detention (id. at p. 215) and quite another to conclude that a
public entity must expect that some officers will rape women they have detained. Must a public
entity similarly expect that some officers will misuse their authority to commit theft or murder
while on duty? (See, e.g., People v. Von Villas (1992) 11 Cal.App.4th 175, 196-209 [15 Cal.Rptr.2d
112].) Is the public entity responsible for such crimes by off-duty police officers if the officers,
in perpetrating the offenses, misuse their authority? I do not believe that such crimes, committed
solely for personal reasons, fall within the scope of a police officer's employment. (Mary M. v. City
of Los Angeles, supra, 54 Cal.3d 202, 242 (conc. opn. of Baxter, J.).) Of course, if a public entity
negligently hires or retains an officer who it knows, or reasonably should know, poses a danger of
committing such misconduct, the entity may be held directly liable for the resulting injury. *1023
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Police officers should be governed by the same standard employed in determining whether the
misconduct of other employees falls within the scope of employment. Police officers occupy a
position of trust and authority in our society, but the same is true of other public employees, such
as teachers. As Justice Baxter observed in his concurring opinion in Mary M.: “A schoolteacher
alone at his home with an impressionable child has as much power and opportunity to commit a
sexual assault against the child, especially one of tender years, as a police officer has to commit an
assault against a citizen.” (Mary M. v. City of Los Angeles, supra, 54 Cal.3d 202, 234-235 (conc.
opn. of Baxter, J.).)


The decision in Mary M. created special rules, purportedly applicable only to on-duty police
officers, for determining whether sexual misconduct falls within the scope of employment for
purposes of respondeat superior. I believe we should recognize that the general rules governing the
doctrine of respondeat superior—and, in particular, the issue whether particular misconduct comes
within the scope of employment—apply in all cases, including those involving sexual misconduct
committed by on-duty police officers. Under these general rules, rape of a detainee by a police
officer falls outside the scope of employment, because such misconduct is committed solely for
the officer's personal gratification and is “so unusual or startling” that it cannot fairly be said to
have arisen from the employment. Accordingly, rather than simply distinguish the present case
from Mary M., I believe we should overrule the decision in that case. By explicitly recognizing
at this time the flaw in the Mary M. decision, we would assure that, in the future, all cases will
be governed by the general rules of respondeat superior ably set forth and applied in the majority
opinion.


Lucas, C. J., concurred.


WERDEGAR, J.


I fully concur in the majority opinion. I write separately to highlight what I perceive to be an
analytical flaw in Justice Mosk's dissent.


What this case asks is whether a public-entity employer, here Santa Clara County, that is directly
liable for its own negligence in connection with coemployee sexual harassment, and automatically
liable for harassment by a supervisor (Gov. Code, § 12940, subd. (h)), should, in addition, be
required under principles of respondeat superior to indemnify the proven wrongdoer (see Gov.
Code, §§ 825, 995) merely because his wrongful acts occurred at the worksite, during work hours.
As the majority aptly demonstrates, law, logic, common sense and public policy dictate the answer
be “no.”


In determining whether an employer is strictly liable for its employee's tort under the doctrine
of respondeat superior, Justice Mosk, like the majority, acknowledges the test we should apply
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is “whether the employee's *1024  conduct was reasonably foreseeable 'in the context of the
particular enterprise' in which it took place.” (Dis. opn. of Mosk, J., post, at p. 1029.) Purporting
then to apply this test, Justice Mosk asserts that the relevant question therefore “is the incidence
of sexual harassment by coworkers in traditionally male workplaces, and specifically in county
jails, that have recently been integrated by sex.” (Ibid., italics in original.) Having thus framed
the “relevant” question, Justice Mosk concludes Deputy Nelson's conduct was foreseeable for
respondeat superior purposes, because it occurred at a time when Deputy Bates was one of the
few women to integrate a formerly and traditionally all-male workplace—a big-city jail—and
studies and case law “both show that harassment by coworkers is pervasive in traditionally male
workplaces that have recently been integrated by sex ....” (Ibid.)


In thus relying on the asserted frequency of sexual harassment in male-dominated workplaces,
Justice Mosk, in my view, has confused the fact of male resentment of female encroachment on
what previously may have been viewed as exclusively male “territory,” with the concept of the
nature of the duties and tasks the employees of the enterprise, male or female, are required to
perform. That sexual harassment might be a foreseeable consequence of integrating a workforce
due to male resentment of the female presence, that it may even have been predictable, is not,
however, to say such harassment is “reasonably foreseeable 'in the context of the particular
enterprise' ” as that concept applies to respondeat superior liability. Reasonable foreseeability in
the latter sense embodies legal and policy judgments about the degree to which it is fair to impose
liability on the employer for an employee's conduct. The dissent oversimplifies these difficult
judgments by treating “foreseeability” primarily as a matter of statistics. The cited cases do not,
in my view, support such an approach.


Justice Mosk relies on Carr v. Wm. C. Crowell Co. (1946) 28 Cal.2d 652 [171 P.2d 5] for the
broad principle that because “[m]en [or women] do not discard their personal qualities when they
go to work” (id. at p. 656), an employer is liable for injuries inflicted by one employee on another
caused by such human qualities as animosity or emotional flare-up (dis. opn. of Mosk, J., post,
at pp. 1033-1034). But Carr involved a dispute between two employees, one a contractor and
the other a subcontractor, over the performance of their tasks. Rejecting the argument that when
the defendant threw his carpenter's hammer at the plaintiff he was not acting in the scope of his
employment, this court held that for liability to apply “[i]t is sufficient ... if the injury resulted from
a dispute arising out of the employment” (28 Cal.2d at p. 654)—i.e., out of the performance of the
employees' duties (id. at p. 657). *1025


The opinion in Carr v. Wm. C. Crowell Co., supra, 28 Cal.2d 652, rather than supporting
Justice Mosk's view, instead highlights the difficulty of articulating a plausible link between
sexual harassment and Deputy Nelson's duties as a deputy sheriff. That sexual harassment in
the workplace occurs frequently, or in some enterprises is pervasive, is deplorable. That it does
thus occur is not, however, determinative of the issue before the court. As the majority correctly



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=28CALIF2D652&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111202&pubNum=661&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111202&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=28CALIF2D654&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_654

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111202&pubNum=0000231&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_657&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_657

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=28CALIF2D652&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Farmers Ins. Group v. County of Santa Clara, 11 Cal.4th 992 (1995)
906 P.2d 440, 47 Cal.Rptr.2d 478, 69 Fair Empl.Prac.Cas. (BNA) 1120...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 31


observes, “evidence of the general prevalence of sexual harassment in ... newly integrated work
environments has little, if any, probative value in determining whether” sexual harassment of a
female deputy sheriff is a risk “broadly incidental” to the operation of a county jail and, thus, one
for which the law imposes liability on the employer. (Maj. opn., ante, at p. 1009.)


Justice Kennard's views in this respect are similar to Justice Mosk's. While she believes the relevant
facts are disputed, Justice Kennard nevertheless finds potentially dispositive the factual question
whether Deputy Nelson's “behavior was typical of the activities of employees at the jail ....” (Dis.
opn. of Kennard, J., post, p. 1043.) Does this mean that identical acts of sexual harassment in
the state's many county jails are, or are not, within the scope of employment depending upon the
frequency of harassment in each? Is sexual misconduct broadly incidental to the operation of jails
in some counties but not in others? To my mind, the implausiblity of such a conclusion illustrates
the error in giving overly much weight to statistical considerations.


Because Deputy Nelson's sexual harassment of Deputy Bates was not broadly incidental to his
duties as a deputy sheriff, the County of Santa Clara cannot be held strictly liable for his tortious
actions under the doctrine of respondeat superior.


MOSK, J.
I dissent.


Although Deputy Sheriff Nelson's conduct was undoubtedly deplorable, it nevertheless fell “within
the scope of his employment” for purposes of the indemnification statute (Gov. Code, § 825.2,
subd. (b)) because it was “reasonably foreseeable” in the broad sense in which that term is used in
the law of respondeat superior, i.e., because sexual harassment of a woman deputy sheriff working
in a big-city jail a decade ago was not “so unusual or startling” that it would be unfair to include
the resulting expense in the county's costs of doing business.


The applicable rules of law are not in dispute.


First, as the majority observe (maj. opn., ante, at p. 1003), the term “scope of employment” as
used in the Tort Claims Act has the same meaning that it *1026  has “in cases involving actions
by third persons against the employer for the torts of his employee” (4 Cal. Law Revision Com.
Rep. (Dec. 1963) p. 814, fn. 3), i.e., the same meaning that it has in the common law doctrine of
respondeat superior.


Second, in California the term “scope of employment” has been given a broad meaning for
respondeat superior purposes. As the majority acknowledge (maj. opn., ante, at p. 1004), in this
state an employee's conduct may be within the scope of employment for respondeat superior
purposes even if (1) it constitutes a willful and malicious tort, or (2) violates an express rule or
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policy of the employer, or (3) confers no benefit whatever on the employer; and (4) if the employee
is combining his own business with that of his employer, “no nice inquiry will be made” into
which activity he was actually engaged in when the injury occurred. (See generally, Perez v. Van
Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 968-970 [227 Cal.Rptr. 106, 719 P.2d 676] (Perez).)
These rules are obviously applicable here.


Third, the test for determining when an employee's conduct is within the scope of employment
for respondeat superior purposes is set forth in our cases. The leading modern decision of this
court on the doctrine of respondeat superior is Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d
956 [88 Cal.Rptr. 188, 471 P.2d 988] (Hinman). Our unanimous opinion in that case recited (id.
at p. 960) that “California cases have long recognized that the employer's responsibility for the
torts of his employee extends beyond his actual or possible control of the servant to injuries which
are 'risks of the enterprise.' (Carr v. Wm. C. Crowell Co., 28 Cal.2d 652, 655-656 [171 P.2d 5];
George v. Bekins Van & Storage Co., 33 Cal.2d 834, 843 [205 P.2d 1037]; Fields v. Sanders, 29
Cal.2d 834, 841 [180 P.2d 684, 172 A.L.R. 525].) Chief Justice Traynor has pointed out: 'The
principal justification for the application of the doctrine of respondeat superior in any case is the
fact that the employer may spread the risk through insurance and carry the cost thereof as part of
his costs of doing business.' (Johnston v. Long, 30 Cal.2d 54, 64 [181 P.2d 645].) Thus, it must be
deemed settled in California that in accordance with the principal justification for the doctrine,
the employer's liability extends to the risks inherent in or created by the enterprise.” (Italics added
and original italics deleted.)


The emphasized test, of course, is necessarily somewhat general in its terms. The question is how
to determine whether a risk is “inherent in or created by” the enterprise on the facts of a specific
case. The best answer so far to that question was given by the scholars Harper and James in
the first edition of their treatise and adopted into the law of California in the much *1027  cited
case of Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608 [124 Cal.Rptr. 143] (Rodgers).
The opinion in Rodgers makes it clear that “reasonable foreseeability” is not an alternative to the
“inherent or incidental risk” test of the scope of employment, but a practical method of applying
that test to specific facts. Thus the Rodgers opinion explains that “One way to determine whether
a risk is inherent in, or created by, an enterprise is to ask whether the actual occurrence was a
generally foreseeable consequence of the activity. However, 'foreseeability' in this context must be
distinguished from 'foreseeability' as a test for negligence. In the latter sense 'foreseeable' means
a level of probability which would lead a prudent person to take effective precautions whereas
'foreseeability' as a test for respondeat superior merely means that in the context of the particular
enterprise an employee's conduct is not so unusual or startling that it would seem unfair to include
the loss resulting from it among other costs of the employer's business. (2 Harper & James, The
Law of Torts, pp. 1377-1378....)” (50 Cal.App.3d at pp. 618-619, italics added and original italics
deleted.)
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This court has repeatedly quoted with approval the test of foreseeability adopted in Rodgers (see
Perez, supra, 41 Cal.3d at p. 968; John R. v. Oakland Unified School Dist. (1989) 48 Cal.3d 438,
450, fn. 9 [256 Cal.Rptr. 766, 769 P.2d 948] (lead opn. of Arguelles, J.), 464-465 (conc. & dis. opn.
of Kaufman, J.) (John R.); Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 209 [285 Cal.Rptr.
99, 814 P.2d 1341]), and the majority do so again (maj. opn., ante, at pp. 1003-1004). In addition,
the foreseeability test of Rodgers “has been widely followed by the courts of appeal ....” (Childers
v. Shasta Livestock Auction Yard, Inc. (1987) 190 Cal.App.3d 792, 803-804 [235 Cal.Rptr. 641]
[citing cases and calling Rodgers “Clearly the leading case in this area”]; accord, Debbie Reynolds
Prof. Rehearsal Studios v. Superior Court (1994) 25 Cal.App.4th 222, 227-228 [30 Cal.Rptr.2d
514]; State Farm Mut. Auto. Ins. Co. v. Haight (1988) 205 Cal.App.3d 223, 242 [252 Cal.Rptr.
162] [calling Rodgers “The classic analysis of the question of foreseeability in this context”].) 1


1 The foreseeability analysis of Rodgers is also quoted in extenso in both the current edition
of Harper and James (5 Harper et al., The Law of Torts (2d ed. 1986) § 26.7, pp. 28-29, fn.
15) and Witkin (2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment,
§ 115, p. 110).


Thus the correct test for determining when an employee's conduct is within the scope of
employment for respondeat superior purposes is simply the test we articulated in Hinman, i.e.,
whether the conduct is a risk “inherent *1028  in or created by the enterprise,” 2  and the best way
to determine whether a risk is inherent in or created by an enterprise is to ask, with Rodgers and
Harper and James, whether the employee's conduct was “so unusual or startling” in the context of
that enterprise that it would be unfair to include the resulting loss in the employer's costs of doing
business. I shall apply that test to the facts alleged.


2 Again quoting from Harper and James, Rodgers also suggests another way of saying the
same thing: “In other words, ... the inquiry should be whether the risk was one 'that may
fairly be regarded as typical of or broadly incidental' to the enterprise undertaken by the
employer. (2 Harper & James, The Law of Torts, p. 1376.)” (50 Cal.App.3d at p. 619, italics
added.) The two formulations are evidently meant to be synonymous.


First, as is often true, it will be helpful to identify what this case is not about. It is not about a group
of priests who seduced a 16-year-old parishioner in the confessional and elsewhere. (Rita M. v.
Roman Catholic Archbishop (1986) 187 Cal.App.3d 1453 [232 Cal.Rptr. 685].) It is not about a
Sunday school teacher who repeatedly molested a second grader entrusted to his care. (Jeffrey E.
v. Central Baptist Church (1988) 197 Cal.App.3d 718 [243 Cal.Rptr. 128].) It is not about a school
janitor who molested and sexually assaulted an 11-year-old student in the janitor's office. (Alma W.
v. Oakland Unified School Dist. (1981) 123 Cal.App.3d 133 [176 Cal.Rptr. 287].) It is not about a
junior high school mathematics teacher who molested a 14-year-old student engaged in correcting
other students' papers at the teacher's apartment (John R., supra, 48 Cal.3d 438), or an elementary
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school teacher who molested a 5-year-old pupil in the classroom (Kimberly M. v. Los Angeles
Unified School Dist. (1989) 215 Cal.App.3d 545 [263 Cal.Rptr. 612]). And it is not about a dance
instructor who sexually abused a 15-year-old dance student in a trailer adjacent to the rehearsal
studio. (Debbie Reynolds Prof. Rehearsal Studios v. Superior Court, supra, 25 Cal.App.4th 222.)
In each of those cases the church or school had no reason to believe that its employee would
betray his trust so far as to sexually molest a minor in his charge. In each case, therefore, under
the foreseeability test of respondeat superior the employee's conduct was “so unusual or startling”
in the context of the particular enterprise that it would have been unfair to include the loss in the
employer's costs of doing business.


In sharp contrast, we are not dealing here with priests or schoolteachers or even ordinary office
personnel, and the workplace where these events occurred was not a church or a school or an
ordinary office. Rather, it was a big-city jail, and all the participants were adults and coworkers—
indeed, all were deputy sheriffs, in uniform and on duty, doing the difficult and often stressful work
of guarding or transporting accused or convicted criminals. Traditionally, of course, this work was
done exclusively by men, just as the *1029  vast majority of their charges—the jail inmates—were
men. Indeed, there are few more male-dominated environments than jails and prisons. It was not
until relatively recently that law enforcement authorities began to hire women as deputy sheriffs
and correctional officers, and women are still a small minority of those so employed. In the case
at bar the harassment occurred over a decade ago—in 1983 and 1984—only a few years after the
Santa Clara Sheriff's Department first employed women as deputy sheriffs.


These facts are relevant because I do not rely on the studies cited by the majority showing the
widespread incidence of sexual harassment in the American workplace in general. (See, e.g., 1
Conte, Sexual Harassment in the Workplace (2d ed. 1994) pp. 1-2; Lindemann & Kadue, Sexual
Harassment in Employment Law (1992) pp. 4-7.) Rather, as the majority emphasize, the test we
should apply is whether the employee's conduct was reasonably foreseeable “in the context of the
particular enterprise” in which it took place. The question, therefore, is the incidence of sexual
harassment by coworkers in traditionally male workplaces, and specifically in county jails, that
have recently been integrated by sex.


The answer is clear: studies and case law both show that harassment by coworkers is pervasive
in traditionally male workplaces that have recently been integrated by sex, and especially so
in military-style institutions like law enforcement. “Co-worker harassment tends to occur most
often in situations where women have entered jobs or workplaces traditionally occupied by
male incumbents. Thus, plaintiffs in many co-worker harassment cases are women who have
entered traditionally 'male' jobs such as police officer, firefighter, plumber, electrician, truck
driver, engineer, car salesperson, pilot, air traffic controller, securities trader, surgeon, miner,
automobile mechanic, airline mechanic, and railroad engineer. Other plaintiffs are women who
work in traditionally 'male' work environments such as fire stations, warehouses, assembly line
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manufacturing operations, prisons, oil refining companies, paper mills, construction sites, steel
plants, and the military.” (Lindemann & Kadue, Sexual Harassment in Employment Law, supra,
pp. 234-235, fns. omitted, italics added, citing cases; accord, 1 Conte, Sexual; Harassment in the
Workplace, supra, pp. 98-100, citing cases.)


Thus when a woman was hired by General Motors as a tinsmith apprentice in one of its factories,
“She was the first woman to work in the tinsmith shop, and her male coworkers were unhappy
about working with a woman.” (Carr v. Allison Gas Turbine Div. Gen. Motors (7th Cir. 1994)
32 F.3d 1007, 1009.) The male coworkers expressed their displeasure by sexually harassing the
woman in a variety of ways, and she filed an employment discrimination *1030  action in federal
district court alleging a hostile work environment. Reversing a defense judgment, the circuit court
directed judgment for the plaintiff on the question of liability. The court rejected inter alia a
trial court finding that the plaintiff did not prove General Motors knew or should have known
of the harassment and failed to stop it; instead the court reasoned, in an opinion by Chief Judge
Richard Posner, that “General Motors was astonishingly unprepared to deal with problems of
sexual harassment, foreseeable though they are when a woman is introduced into a formerly all-
male workplace.” (Id. at p. 1012, italics added.) 3


3 The majority (maj. opn., ante, at pp. 1009-1010) dismiss the quoted reasoning of Chief Judge
Posner on the ground that he was discussing foreseeability in the context of the employer's
negligence in failing to stop the harassment, and “it is abundantly clear that foreseeability
in the respondeat superior context is distinct from the negligence test for foreseeability.” As
will appear, however, the majority misstate the “distinction” between these two uses of the
doctrine of foreseeability.


Although various explanations for coworker harassment of members of a female minority have
been proposed, there is much support for the view that men employed in a traditionally male setting
may perceive women entering their workplace as threatening either their job security or their self-
esteem, and may use sexual harassment as a means to resist the intrusion. (Lindemann & Kadue,
Sexual Harassment in Employment Law, supra, p. 235.) “For women in male-dominated jobs,
harassment is less likely to take the form of supervisors' demands for sexual favors and more likely
to take the form of sexual taunts and other actions by co-workers that are part of a larger pattern
of hostility intended to drive the women away.” (Schultz, Telling Stories About Women and Work:
Judicial Interpretations of Sex Segregation in the Workplace in Title VII Cases Raising the Lack
of Interest Argument (1990) 103 Harv. L.Rev. 1749, 1832-1833, fn. 321.) Other scholars agree:
“ 'By making insulting comments and touching women sexually, some men may try to ”make
life miserable“ for women in the [nontraditional] jobs, encouraging them to leave. The relatively
high turnover rate among women in [these jobs] suggests that this is a successful strategy to force
women out.' ” (Id. at p. 1834, fn. 328, quoting Gutek, Sex and the Workplace (1985) p. 119.)
For example, when the Nevada Department of Prisons hired its first group of women correctional
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officers in the mid-1970's, their integration into the prison system proved to be a “laborious and
difficult process”: after establishing that women could in fact perform the duties of correctional
officers, it was “necessary to train and indoctrinate the all-male staff which was then in place.
Some of these staff members had expressed beliefs such as, 'prisons are no place for women.'
Other officers were reluctant to recognize the status of the newly-hired women as full-fledged
correctional officers .... [S]ome staff members manifested their opposition to the employment
of women officers by engaging in sexual harassment *1031  and sex discrimination.” (Snow v.
Nevada Dept. of Prisons (D.Nev. 1984) 582 F.Supp. 53, 55.)


Whatever the reason, it is clear that the incidence of sexual harassment in traditionally male
workplaces is high. In 1986, for example, “[a] study of women in the traditionally male fields of
engineering, science, and management revealed that 75 percent of the respondents had experienced
one or more types of harassment.” (1 Conte, Sexual Harassment in the Workplace, supra, p.
2, fn. omitted, citing Lafontaine & Tredeau, The Frequency, Sources, and Correlates of Sexual
Harassment Among Women in Traditional Male Occupations (1986) 15 Sex Roles 433, 436.)
The situation in traditional military service is comparable. Thus in a recent study of 333 former
servicewomen who sought Veterans' Administration hospital services in 1992 and 1993, 90 percent
of the subjects younger than 50 reported they had been sexually harassed while in the military.
(Sex Abuse of Military Women, S.F. Chronicle (May 12, 1995) p. A4, cols. 4-6.) Even in a broader
study of 10,750 servicewomen on active duty conducted in 1988 by the Department of Defense,
fully 64 percent reported they had been sexually harassed. (Ibid.)


Turning to the particular context of the case at bar, we find that sexual harassment is also all too
common in local police forces. One group of cases adjudicates complaints by women employees of
police departments charging that they were sexually harassed by police officers or superiors. (See,
e.g., Lankford v. City of Hobart (10th Cir. 1994) 27 F.3d 477, 478 [police dispatchers]; Henson v.
City of Dundee (11th Cir. 1982) 682 F.2d 897, 899 [same]; Dirksen v. City of Springfield (C.D.Ill.
1994) 842 F.Supp. 1117, 1119 [police secretary]; Ball v. City of Cheyenne (D.Wyo. 1993) 845
F.Supp. 803, 806-807 [police dispatcher]; Froyd v. Cook (E.D.Cal. 1988) 681 F.Supp. 669, 671
[same, applying California law].)


Another group of cases addresses complaints by women police officers charging that they were
sexually harassed by fellow officers or superiors. (See, e.g., Accardi v. Superior Court (1993) 17
Cal.App.4th 341, 346 [21 Cal.Rptr.2d 292]; Andrews v. City of Philadelphia (3d Cir. 1990) 895
F.2d 1469, 1474-1475, 1479; Barcume v. City of Flint (E.D.Mich. 1993) 819 F.Supp. 631; Poulsen
v. City of North Tonawanda, N.Y. (W.D.N.Y. 1993) 811 F.Supp. 884, 888-889; Watts v. New York
City Police Dept. (S.D.N.Y. 1989) 724 F.Supp. 99, 101-102; Haehn v. City of Hoisington (D.Kan.
1988) 702 F.Supp. 1526, 1529; Arnold v. City of Seminole (E.D. Okla. 1985) 614 F.Supp. 853,
858-859, 862-863.)
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More specifically, the case law also illustrates the prevalence of sexual harassment of female
law enforcement personnel working in prisons and *1032  jails. One group of cases adjudicates
complaints by women correctional officers in state prisons charging that they were sexually
harassed by fellow officers or superiors. (See, e.g., Morgan v. Ford (11th Cir. 1993) 6 F.3d 750,
752, 756; Minteer v. Auger (8th Cir. 1988) 844 F.2d 569, 571; cf. Hirschfeld v. New Mexico
Corrections Dept. (10th Cir. 1990) 916 F.2d 572, 574 [sexual harassment of state prison employee
by correctional officer]; Cuesta v. Texas Dept. of Criminal Justice (W.D.Tex. 1991) 805 F.Supp.
451, 456-457 [sexual harassment of parole caseworker by supervisor].)


Still more numerous are complaints like those made in the case at bar, i.e., complaints by
women deputy sheriffs or other women correctional officers in county jails charging that they
were sexually harassed by fellow officers or superiors. (See, e.g., Crighton v. Schuylkill County
(Mar. 14, 1995, E.D.Pa. Civ. A. No. 94-5658); Anthony v. County of Sacramento, Sheriff's
Dept. (E.D.Cal. 1994) 845 F.Supp. 1396, 1399 [applying California law]; Sherod v. Wahl (Mar.
19, 1993, N.D.Ill. No. 91 C 7953); Sims v. Montgomery County Com'n (M.D.Ala. 1990) 766
F.Supp. 1052, 1070-1074; Bennett v. New York City Dept. of Corrections (S.D.N.Y. 1989) 705
F.Supp. 979, 984-985; cf. Handley v. Phillips (M.D.Pa. 1989) 715 F.Supp. 657, 674 [sexual
harassment of county jail matron by warden].) For example, in Sims v. Montgomery County Com'n,
supra, 766 F.Supp. 1052, 1070, the federal district court concluded that “sexual harassment in
the Montgomery County Sheriff's Department has permeated all ranks, from the lowest level
corrections officers and deputy sheriffs to the sheriff himself, and is so pervasive and severe as to
render the working conditions in the department psychologically intolerable for female officers.”


The majority seek to distinguish these cases on several grounds, but none refutes the simple reason
why I cite them: I cite these cases not for their law but for their facts, i.e., to show the frequency with
which women police and correctional officers complain of sexual harassment by fellow officers
or superiors. The sheer number of such complaints revealed by these cases is certainly relevant
to the issue whether sexual harassment of women deputy sheriffs by fellow officers is “unusual
or startling.” And these complaints represent but the tip of the iceberg: because “Women often
remain silent when confronted with sexual harassment” (Lindemann & Kadue, Sexual Harassment
in Employment Law, supra, at p. 6, fn. omitted), it is to be expected that few women police and
correctional officers will even file a formal administrative complaint charging misconduct by their
fellow officers, and fewer still will “make a federal case out of it” by litigating a Title VII action
(42 U.S.C. § 2000e et seq.) against their own employer. The few who do, therefore, speak for the
many who experience such sexual harassment. *1033


The majority cite cases from other jurisdictions that it claims support its conclusion that the
sexual harassment in this case was not within the scope of employment even though it occurred
during work hours in a traditionally male-dominated workplace. But in only one of the cited
cases (Tumminello v. City of New York (1995) 212 A.D.2d 434 [622 N.Y.S.2d 714]) did the
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workplace have anything to do with law enforcement (there the parties were both detectives); all
the other cases involved such sex-neutral workplaces as an insurance office, a fast-food restaurant,
a commodity brokerage firm, a city public works department, a travel agency, and a manufacturing
company.


More important, in none of the cases cited by the majority did the court apply the California test
for determining when an employee's conduct is within the scope of employment for respondeat
superior purposes. Instead each inquired, solely or primarily, whether the conduct furthered the
employer's business or was included in the employee's duties. (E.g., Tumminello v. City of New
York, supra, 622 N.Y.S.2d at p. 715; Phelps v. Vassey (1993) 132 N.C.App. 132 [437 S.E.2d
692, 695]; Dockter v. Rudolf Wolff Futures, Inc. (N.D.Ill. 1988) 684 F.Supp. 532, 536 [applying
Illinois law].) But in California the employer's business and the employee's duties are not the
determinants of scope of employment: applicable here are the many compensation cases holding
that “quarrels, assaults, or horseplay among employees 'may reasonably be regarded as an incident
of the employment,' even though they are in no way intended to further the employer's business, if
they are engendered by the associations or conditions of employment ....” (5 Harper et al., The Law
of Torts, supra, § 26.8, p. 43, fn. 19, italics added.) This is because “Such associations 'include
the faults and derelictions of human beings as well as their virtues and obediences. Men do not
discard their personal qualities when they go to work. Into the job they carry their intelligence, skill,
habits of care and rectitude. Just as inevitably they take along also their tendencies to carelessness
and camaraderie, as well as emotional makeup. In bringing men [and women] together, work
brings these qualities together, causes frictions between them, creates occasions for lapses into
carelessness, and for fun-making and emotional flareup.... These expressions of human nature
are incidents inseparable from working together. They involve risks of injury and these risks are
inherent in the working environment.' ” (Carr v. Wm. C. Crowell Co. (1946) 28 Cal.2d 652, 656
[171 P.2d 5].) Here, when women deputy sheriffs were thrust into the traditionally male workplace
of the county jail, sexual harassment became a risk “inherent in or created by the enterprise” and
hence within the scope of employment for respondeat superior purposes.


The realities of this situation are best understood, moreover, not by the members of this court
in our ivory tower far removed from the scene, but by *1034  the correctional officers who
actually work in our jails and prisons. Among the filings by amici curiae in this case is a brief by
the California Correctional Peace Officers Association, which advises us that as a matter of fact
“Sexual harassment is commonplace in correctional facilities.” The brief goes further: endeavoring
to assist us by using the language of our test, the correctional officers' association explains that
“Sexual harassment in a correctional facility is indeed foreseeable and is neither unusual nor
startling. Unfortunately, sexual harassment in a newly gender-integrated correctional facility is
typical [of] and broadly incidental to the enterprise being undertaken by the employer.” It would
be presumptuous for us to believe we know the conditions in the trenches better than the frontline
troops themselves.
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Finally, we need not speculate on the particular working conditions at the time and place of the
events herein, i.e., in the Santa Clara County jail in 1983 and 1984: the record shows they were
typical. At the arbitration hearing in this case Sergeant Pascual of the Santa Clara County Sheriff's
Department testified in relevant part as follows:


“Q. You have been around for a long time. Is it unusual for deputies working North County Jail
to discuss things of sexual nature? A. No, police work, up until a few years ago, was primarily
a male-oriented work. It is going to take us a little bit of time before we realize we now have
ladies amongst us. Insofar as discussing sex, I don't know what you mean by sex. Is cussing sex?
Is talking about your home life sex? Is talking about when you were in the army sex? You talk
about everything. Sometimes you use quote unquote the F-word.... It is a vulgar place to begin
with. There is talk of everything.


“Q. Would it be uncommon in the jail to hear deputies talking about giving or getting head? A.
Not uncommon.”


Sergeant Pascual went on to relate a specific exchange of a sexual nature between Deputy Bates
and Deputy Nelson, and characterized it as follows:


“A.... That is just regular jail talk.


“Q. Regular jail talk? A. Amongst the deputies. It is just a way to get rid of the stress of the job.


. . . . . . . . . . .


“Q. When you said that this is jail talk, I want to just clarify that. Does that mean that you have
heard that sort of expression before this occasion? A. You mean that type of talk? *1035


“Q. Yes. A. Yes, that is very common amongst deputies.


“Q. Male and female alike? A. Yes, yes.”


The views of Sergeant Pascual were confirmed by an even more experienced officer. Lieutenant
Tiano had been a member of the Santa Clara County Sheriff's Department since 1971. In support
of plaintiffs' motion for summary judgment, Lieutenant Tiano filed a sworn declaration in which
he stated as follows:
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“2. I have read Sergeant Pascual's testimony as given in the arbitration hearing of Deputy Nelson.
What Sergeant Pascual says is true, and has been true for as long as I have been employed in the
county jails.


“3. The jails have always been a place where strong language has been used, including profanity
and conversation laced with sexual innuendo. This conversation takes place often in a joking
manner between jail personnel, both male and female. In general, profanity, sexually explicit
language, banter, and horseplay are extremely common among co-workers and peers.


“4. This type of interaction is and was so common at county jails that it would be fair to say
that every employee of the jails or [the county department of corrections] either knew of such
interactions or should have known of such interactions. While the above description is true today,
it is especially true of the period of Deputy Nelson's alleged sexual harassment of Cynthia Bates,
Toni Daugherty, and Zana Murphy. This occurred in roughly 1983-84 when the Department had
recently begun employing women as deputy sheriffs. As Sergeant Pascual testified, the behavior
of many male deputy sheriffs did not change immediately upon the arrival of the female deputy
sheriffs.”


In short, as the California Correctional Peace Officers Association observes in its brief, “To claim
that such behavior was unforeseeable under the set of circumstances presented by this case is
ludicrous.”


The majority dismiss the foregoing evidence on the reasoning that “even assuming arguendo that
the usage of profanity and crude language at the jail should have put the County on notice that
Nelson's actions were 'foreseeable' in a negligence sense despite the absence of a causal [nexus]
between the acts of sexual harassment and Nelson's work as a deputy sheriff, that is a matter
lacking relevance in scope of employment analysis.” (Maj. opn., ante, at p. 1011, italics added.)
This reasoning does not withstand scrutiny. It attempts to draw a distinction between foreseeability
“in a negligence sense” *1036  and foreseeability for purposes of respondeat superior, asserting
that the former is irrelevant to the latter. But this would be true only if the difference between the
two were a difference in kind; it is not—it is simply a difference in degree. There is only one kind
of foreseeability, but foreseeability requires a higher level of probability for negligence purposes
than for respondeat superior purposes. As the majority elsewhere correctly observe, foreseeability
as a test for negligence “ 'means a level of probability which would lead a prudent person to take
effective precautions whereas ”foreseeability“ as a test for respondeat superior merely means that
in the context of the particular enterprise an employee's conduct is not so unusual or startling' ”
that the loss should not be borne by the employer. (Maj. opn., ante, at p. 1004, italics added and
original italics deleted.) The evidence that “sexually explicit ... horseplay” was common among
coworkers in the Santa Clara County jail in 1983 and 1984 is obviously relevant to the inquiry
whether such conduct was foreseeable in the respondeat superior sense.
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The majority compound their error by declaring a general rule to the effect that “factors that might
be relevant to whether the County itself acted negligently are not relevant to whether the County
should be vicariously liable for an employee's misconduct regardless of its own fault.” (Maj.
opn., ante, at p. 1011, italics added.) This rule is inconsistent with the majority's earlier and
correct explanation that the difference between foreseeability for negligence purposes and for
respondeat superior purposes is merely the required “level of probability.” And the majority's
rule is unsupported by authority. First, the majority rely on two footnotes in John R., supra (48
Cal.3d at pp. 450, fn. 9, and 451, fn. 10). But that opinion was signed by only one other justice
of this court; two justices dissented on the issue, and the remaining three justices (at p. 455)
“concur[red] in the majority's [sic] holding,” not in its opinion. In turn, the only authority cited in
those two footnotes was the second case on which the majority now rely, Hinman, supra, 2 Cal.3d
at page 960. But the majority quote Hinman out of context: at the page in question, Hinman was
simply explaining that the “modern and proper basis” for the doctrine of respondeat superior is
no longer the employer's “control or fault” but “the risks incident to his enterprise.” Nothing in
Hinman supports the majority's new rule that evidence of foreseeability in the negligence sense is
“irrelevant” to the question of foreseeability in the respondeat superior sense.


I do not, of course, condone the offensive remarks and acts complained of in this case. But neither
do I agree with the majority's seemingly naive view of that conduct: like Captain Renault in
the classic film Casablanca, the majority profess to be “shocked, shocked to find that [sexual
harassment *1037  was] going on” 4  a decade ago in the Santa Clara County jail. I believe, rather,
that in the rough-and-tumble locker-room atmosphere of that traditionally male-dominated and
recently sexually integrated workplace such conduct cannot plausibly be deemed “unusual,” less
still “startling.”


4 (Koch, Casablanca (1973) p. 145, italics in original.)


To hold otherwise is simply to deny reality. As Justice Kaufman has wisely observed, “Sadly,
however, we have learned that sexual harassment and assaults—in the home as well as the
workplace—are not uncommon occurrences. This is a hard truth to accept. But putting our
collective heads in the sand will not make it go away. And clinging to a less 'pessimistic' view
of human nature ... will not compensate the victims of such outrages. On the contrary, indulging
such illusions merely deepens and perpetuates the injustice.” (John R., supra, 48 Cal.3d 438, 464
(conc. & dis. opn. of Kaufman, J.).)


For the foregoing reasons I conclude that Nelson's conduct at least crossed the low threshold of
general foreseeability that suffices to trigger respondeat superior liability in California. It was
therefore within the scope of his employment for purposes of the indemnification statute, and the
trial court erred in denying plaintiffs' motion for summary judgment. 5
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5 The concurring opinion of Justice Werdegar makes in effect only one point. We agree
that “ 'foreseeability' as a test for respondeat superior merely means that in the context
of the particular enterprise an employee's conduct is not so unusual or startling that it
would seem unfair to include the loss resulting from it among other costs of the employer's
business.” (Rodgers, supra, 50 Cal.App.3d at p. 619, italics added and original italics
deleted.) We disagree on what is the “context” of the particular enterprise. Justice Werdegar
construes “context” to refer narrowly to the specific duties of the employees of the enterprise.
I construe it more broadly to mean “the associations or conditions of employment” (5 Harper
et al., The Law of Torts, supra, § 26.8, p. 43, fn. 19). Reasonable minds may differ on
the meaning of this general term. Here the most significant “association or condition of
employment” was the undisputed fact that the women deputy sheriffs had been thrust into
the traditionally male-dominated and recently sexually integrated work environment of the
Santa Clara County jail. In that “context” Nelson's conduct was not so unusual or startling
that it would be unfair to include the loss in the county's cost of doing business.
In her dissenting opinion Justice Kennard also agrees with me that the proper test of
scope of employment for respondeat superior purposes is the “reasonably foreseeable” test
of Rodgers, supra, 50 Cal.App.3d at page 619. We disagree only on whether summary
judgment is the appropriate remedy on the record before us. Justice Kennard identifies two
statements by deputies other than Nelson which she believes raise disputed questions of fact
regarding scope of employment (dis. opn. of Kennard, J., post, p. 1041); I find the statements
inadequate to discharge defendants' obligation, in opposing plaintiffs' motion for summary
judgment, to raise a “triable issue as to any material fact” (Code Civ. Proc., § 437c, subd.
(c)). I nevertheless agree that scope of employment is ordinarily a factual question, and on a
proper showing I would join Justice Kennard in declaring summary judgment an improper
method of answering that question.


I would affirm the judgment of the Court of Appeal. *1038


KENNARD, J.,
Dissenting.-Under California law, a government entity must indemnify any employee sued by a
third party for acts arising within the scope of employment by reimbursing the employee for the
costs incurred in litigating and settling the lawsuit. In this case, three women employed as deputy
sheriffs at a county jail sued a male colleague, contending that he had sexually harassed them. After
lengthy litigation, the parties settled the matter, and the male deputy and his insurance company
(which had paid for the deputy's lawyer and most of the cost of settlement) sought indemnification
from the county for their litigation and settlement expenses.


The trial court granted summary judgment for the county, concluding that the deputy's acts of
sexual harassment were outside the scope of employment, and that therefore the county was not
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obligated to reimburse the deputy or his insurer for their litigation and settlement expenses. The
Court of Appeal reversed, holding that the deputy's acts were within the scope of employment,
thus entitling the deputy and his insurer to indemnification by the county.


The majority agrees with the trial court that, as a matter of law, the harassing deputy's conduct
was outside the scope of his employment. Justice Mosk, on the other hand, as expressed in his
dissenting opinion, agrees with the Court of Appeal that, as a matter of law, the conduct fell within
the scope of employment. I find neither of these extreme views persuasive. As I see it, whether the
deputy's acts of harassment were within or outside the scope of employment is a question of fact
that, on the record in this case, may not be resolved on summary judgment but must be determined
by the trier of fact.


I


In 1983, Deputy Sheriff Cynthia Bates was one of the first women deputies assigned to work
at Santa Clara County's North County jail. Also working at the jail was Deputy Craig Nelson.
In February 1984, Deputy Bates was assigned to the main jail, and Deputy Nelson became her
training officer. In June 1984, Bates complained to her superiors that at both jails Nelson had made
offensive, sexually explicit comments to her and had touched her on her legs and thighs. Another
deputy, Toni Daugherty, alleged that in January or February of 1984 Nelson had grabbed her on
the buttocks.


Santa Clara County (hereafter the County) conducted an internal investigation. Deputy Nelson
acknowledged making the comments in question to *1039  Deputy Bates, but denied that they
were offensive; he asserted that the comments were made in a joking manner and were not intended
to harass. He admitted “brushing” Bates on the thigh, but denied doing it repeatedly. He denied
grabbing Deputy Daugherty's buttocks, but admitted that he had touched them in an unsuccessful
attempt to put double-stick tape on them as a practical joke.


Following its investigation, the County concluded that Deputy Nelson had sexually harassed the
two women deputies, and suspended Nelson without pay for fourteen days. On administrative
appeal, an arbitrator reduced the suspension to two days. Thereafter, Deputies Bates and Daugherty
sued Deputy Nelson and the County in federal court, asserting claims of sexual harassment and
differential treatment in violation of both title VII of the Civil Rights Act of 1964 (42 U.S.C. §
2000e-2) and California's Fair Employment and Housing Act (Gov. Code, § 12940, subd. (h)).
Joining in the complaint was a third deputy, Zana Murphy, who alleged, among other things, that
Nelson had made offensive, sexually explicit comments to her also. The County refused to defend
Nelson. He then obtained representation from Farmers Insurance Group, under a personal liability
provision contained in his homeowner's insurance policy. Nelson successfully moved for summary
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judgment on all of Murphy's claims on the ground that they were untimely. On the eve of trial,
Nelson settled with Bates and Daugherty, paying them a total of $150,000. 1


1 The women deputies' suit against the County for sex discrimination proceeded to trial (at
which Deputy Nelson did not testify). Although the jury returned large verdicts in favor
of each of the deputies—it awarded Bates $400,000, Daugherty $183,000, and Murphy
$1.6 million (reduced by the trial court to $700,000)—a substantial portion of those awards
probably arose from sexual harassment and retaliatory conduct by officers other than Deputy
Nelson. The deputies' complaint alleged that after they reported Deputy Nelson's conduct
toward them, they were subjected to a hostile work environment that included ostracism and
derisive comments by other officers, attempts to intimidate Deputy Bates into changing her
testimony, and denial of Deputy Murphy's requests for transfer to another facility. Deputy
Murphy's principal allegations of sexual harassment were against another deputy, Sergeant
David Pascual, rather than Deputy Nelson. In addition, Murphy alleged that the County
conspired with the Deputy Sheriffs' Association to deny her maternity benefits. (The jury's
verdict did not specify the conduct on which the awards were based.)


Farmers Insurance Group and Nelson (hereafter jointly referred to as Farmers) then filed this
action, asserting that the County was obligated to indemnify them for the amount of the settlement
and the cost of defending the action. Both sides moved for summary judgment. The motions
were based on declarations, the report of the arbitrator who had conducted the hearing on Deputy
Nelson's administrative appeal of the discipline imposed *1040  against him, 2  partial transcripts
of the testimony in the disciplinary proceeding, and partial transcripts of the trial of the lawsuit
brought by Deputies Bates, Daugherty, and Murphy against the County. These materials produced
a significant area of disagreement relating to the conditions at the two jails at which the conduct
complained of had occurred.


2 Both parties submitted, in support of their respective motions for summary judgment, the
arbitrator's opinion deciding Deputy Nelson's administrative appeal of the 14-day suspension
ordered by the County; and both relied on the opinion's summary of the evidence presented
at the arbitration hearing, as well as the arbitrator's findings of facts, as a substitute for the
actual transcripts of the hearing. (Although the parties submitted partial transcripts, they
comprised only a small portion of the record of the hearing.) It is questionable whether a
party may rely on an arbitrator's report for this purpose (see Code Civ. Proc., § 437c, subd.
(d)), but here each party has waived any possible objection to the other's reliance on the
arbitrator's report (ibid.).


Farmers asserted that Deputy Nelson's behavior, particularly his sexually oriented comments, was
intended to be humorous, and was typical behavior at the jail. 3  As described in the arbitrator's
report, Deputy Nelson told an internal affairs investigator: “Everything said or done was done in
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a joking manner. If at any point [Deputy Bates] would have said she was offended ... that would
have been the end of it.... I definitely would not have continued on if I had known it was upsetting
her.” In a declaration supporting Farmers' motion for summary judgment, Nelson asserted that
“profanity and sexually explicit language, banter, and horseplay are extremely common among the
co-workers and peers in the jail.” Farmers also submitted a declaration from Lieutenant Armand
Tiano, who had worked at the jail for many years, stating: “The jails have always been a place
where strong language has been used, including profanity and conversation laced with sexual
innuendo. This conversation takes place often in a joking manner between jail personnel, both male
and female. In general, profanity, sexually explicit language, banter, and horseplay are extremely
common among co-workers and peers.” There was also testimony by Sergeant David Pascual in the
County's disciplinary proceeding against Deputy Nelson that sexual banter was “very common”
at the jail, “just a way to get rid of the stress of the job”; he described the jail as “a vulgar place
to begin with. There is talk of everything.”


3 In the complaint filed by the women deputies in federal court, Deputy Bates alleged that after
she reported that Deputy Nelson had harassed her, Nelson made obscene telephone calls to
her home. Farmers does not contend that these calls were typical jailhouse behavior, or that
they were made in the scope of Nelson's employment.


In its opposition to Farmers' motion for summary judgment, the County asserted that the question
whether sexual jokes and innuendo were common at the jail was a disputed issue of fact. The
County relied on a statement by *1041  Deputy Steven Cutright, quoted in the arbitrator's ruling,
that although there was “occasional joking around” among the employees at the jail, the joking
was “not of a sexual nature.” The County also relied on disciplinary hearing testimony by Deputy
Gagnon that “lewd, sexual comments” by deputies were not common at the jail.


The trial court granted the County's motion for summary judgment, finding as a matter of law
that Deputy Nelson's acts of harassment 4  were outside the scope of his employment. The Court
of Appeal disagreed, holding that Nelson's conduct as a matter of law fell within the scope of
employment, and ordering the trial court to grant Farmers' motion for summary judgment.


4 The majority repeatedly describes Deputy Nelson's conduct as acts of harassment. But
Deputy Nelson, although conceding that he engaged in the conduct attributed to him, denies
that his conduct constituted harassment. For the sake of convenience, and because there
appears to be no dispute that Nelson's comments and unconsented touchings were resented
by the female deputies who were subjected to them, I shall at times also use the word
“harassment” to describe Nelson's conduct.


II
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As a general rule, under the California Tort Claims Act a public entity must, upon request, provide
for the defense of any employee sued “on account of any act or omission in the scope of his
employment ....” (Gov. Code, § 995, italics added.) 5  If the public entity refuses to do so, the
employee may recover from the public entity “such reasonable attorney's fees, costs and expenses
as are necessarily incurred ... in defending the action ...” (§ 996.4), as well as the cost of any
judgment or claim paid by the employee (§ 825.2). 6


5 Unless otherwise stated, all further statutory references are to the Government Code.


6 There is an important exception to this rule. A public entity need not provide for the defense
of an employee, and need not reimburse the employee for the amount of any judgment or
settlement, or for attorney fees, costs, and expenses, if the employee's act, although within the
scope of employment, was motivated by “actual fraud, corruption or actual malice ....” (§§
825.2, subd. (b), 995.2, subd. (b), 996.4.) Because the County does not contend that Deputy
Nelson's acts of harassment were motivated by “actual fraud, corruption, or actual malice,”
this court need not determine whether the exception just mentioned is applicable here.


Whether in this case the County must reimburse Farmers and Deputy Nelson for their litigation and
settlement costs turns, therefore, on whether Nelson's conduct towards Deputies Bates, Daugherty,
and Murphy was in the scope of his employment. The Legislature intended the phrase “scope of ...
employment,” as used in the California Tort Claims Act, to have the meaning that our courts have
given it in decisions “involving actions by third *1042  persons against the employer for the torts
of his employee.” (4 Cal. Law Revision Com. Rep. (Dec. 1963) p. 814, fn. 3.) Those cases provide
that an employer may be held vicariously liable for an employee's acts committed in the “scope of
employment.” (Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 208 [285 Cal.Rptr. 99, 814
P.2d 1341]; Perez v. Van Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 967 [227 Cal.Rptr. 106,
719 P.2d 676]; Carr v. Wm. C. Crowell Co. (1946) 28 Cal.2d 652, 654-655 [171 P.2d 5].)


This court recently summarized the principles governing scope of employment: “ 'A risk arises
out of the scope of employment when ”in the context of the particular enterprise an employee's
conduct is not so unusual or startling that it would seem unfair to include the loss resulting from it
among other costs of the employer's business. [Citations.] In other words, where the question is one
of vicarious liability, the inquiry should be whether the risk was one 'that may fairly be regarded as
typical of or broadly incidental' to the enterprise undertaken by the employer. [Citation.]“ ' ” (Mary
M. v. City of Los Angeles, supra, 54 Cal.3d at p. 209, citing Perez v. Van Groningen & Sons, Inc.,
supra, 41 Cal.3d 962, 968, and Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608, 619
[124 Cal.Rptr. 143], brackets in Mary M.)
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Acts that do not benefit the employer may nonetheless fall within the scope of employment; so may
acts that are willful or malicious, and those that violate the employer's express orders or policies.
(Mary M. v. City of Los Angeles, supra, 54 Cal.3d at p. 209.)


In deciding whether in a particular case an employee's conduct falls within the general rule of
liability or within one of the exceptions to that rule, California long ago abandoned the “motive”
test for determining scope of employment; under that test an act is within the scope of employment
only if motivated by a desire to benefit the employer. We discarded this test nearly 50 years ago.
(Fields v. Sanders (1947) 29 Cal.2d 834, 838-839 [180 P.2d 684, 172 A.L.R. 525].) As explained
in Rodgers v. Kemper Constr. Co., supra, 50 Cal.App.3d at page 621: “Traditionally, before an
employer could be held vicariously liable for an employee's assault, proof was required that the
employee intended to benefit or further the interest of the employer. (See 2 Harper & James, The
Law of Torts [(1956)], p. 1392.) However, the 'motive test,' though still the 'majority rule,' has been
abandoned in California (Fields v. Sanders, supra, 29 Cal.2d 834, 838-839; Carr v. Wm. Crowell
Co., supra, 28 Cal.2d 652, 654; Note, 35 Cal.L.Rev. 126-128) and by federal courts applying
federal tort law (Ira S. Bushey & Sons, Inc. v. United States [(1968)] 398 F.2d 167, 170-171).”


In applying the principles discussed above to the facts of this case, the pertinent inquiry is this:
were Deputy Nelson's acts of harassment so unusual or startling as to fall outside the scope of his
employment? The *1043  majority holds that, as a matter of law, Nelson acted outside the scope
of his employment and that therefore this case may be resolved on summary judgment. As I shall
explain, such a resolution is impossible on the record before this court.


A motion for summary judgment may be granted only when “there is no triable issue as to any
material fact and ... the moving party is entitled to a judgment as a matter of law.” (Code Civ. Proc.,
§ 437c, subd. (c).) Whether an employee has acted within the scope of employment is generally a
question of fact, not of law. (Mary M. v. City of Los Angeles, supra, 54 Cal.3d at p. 213; Perez v.
Van Groningen & Sons, Inc., supra, 41 Cal.3d at p. 968; Ducey v. Argo Sales Co. (1979) 25 Cal.3d
707, 722 [159 Cal.Rptr. 835, 602 P.2d 755].) It becomes a question of law that may be resolved on
a motion for summary judgment only when “the facts are undisputed and no conflicting inferences
are possible.” (Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d at p. 968.) In this case,
because the facts are in dispute, and because conflicting inferences are possible, the case may not
be resolved on summary judgment.


True, certain facts—the details of the harassing acts committed by Deputy Nelson—are, for
the most part, undisputed. But the facts relating to whether that conduct arose in the scope of
employment are hotly disputed. Farmers asserts that Deputy Nelson's actions were nothing more
than sexually oriented joking and “horseplay,” that this behavior was typical of the jailhouse
environment, and that Nelson simply did not realize that the women deputies found his conduct
offensive. The County, by contrast, denies that Nelson's conduct was common jailhouse behavior.
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If, as Farmers asserts, such behavior was typical of the activities of employees at the jail, then
Deputy Nelson's acts of sexual harassment, although actionable, could not be considered so
“unusual” or “startling” that it would be unfair to hold the County vicariously liable for his
conduct. 7  (Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d at p. 968.) But if, as *1044  the
County contends, Deputy Nelson's conduct was not typical of the jailhouse environment, then his
acts of harassment were outside the scope of his employment. 8


7 In her concurring opinion, Justice Werdegar argues that allowing the scope-of-employment
determination to turn on whether Deputy Nelson's behavior was typical behavior at the
County's jails would lead to the incongruous result that sexual misconduct at county jails
would be within the scope of employment in some counties but not others, depending on
the frequency of such misconduct in the individual county. I question whether this result is
as incongruous as Justice Werdegar suggests (see Hodges v. Workers' Comp. Appeals Bd.
(1978) 82 Cal.App.3d 894, 904 [147 Cal.Rptr. 546] [stating that an employee engaging in
horseplay is still within the scope of employment for workers' compensation purposes if
“the particular horseplay involved was engaged in so frequently and habitually that it had
become customary and might fairly be said to be a regular incident of the employment”]);
but even assuming that it is incongruous, the only way to prove the prevalence of sexual
misconduct at jails in general is by examining its frequency at particular jails, and the only
evidence submitted by the parties here relates to those particular jails operated by County. My
references to that evidence are not intended to imply that only such evidence is relevant and
that evidence regarding the prevalence of similar misconduct at jails in other counties should
not be considered in determining whether the conduct in question may fairly be regarded as
typical of or broadly incidental to the “particular enterprise” in question, here the operation
of county jails. Nor do I suggest that in other situations, not involving horseplay, a factual
showing of the frequency of the behavior would be necessary to establish that the behavior
was within the scope of employment.


8 Farmers argues that even assuming Deputy Nelson's acts of harassment were not horseplay,
they constituted “quid pro quo” harassment, that is, an attempt to use work-related threats to
obtain sexual favors, and thus fell within the scope of employment. Farmers contends that
quid pro quo harassment is so closely linked to the employment relationship that it arises
within the scope of employment even though it is not common jailhouse behavior. But the
overwhelming majority of Nelson's conduct was not quid pro quo harassment, regardless of
Nelson's intentions (the sole exception being a comment by Nelson to Deputy Bates that she
could get off training by “giving [him] head”). Accordingly, I do not address whether quid
pro quo harassment may arise within the scope of employment.
Farmers also contends that because sexual harassment is “a persistent problem in the
American workplace,” all sexual harassment occurring in the workplace is neither startling



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=41CALIF3D968&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_968&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_968

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=82CAAPP3D894&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_904&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_904

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=82CAAPP3D894&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_904&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_904

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978117947&pubNum=227&originatingDoc=I1ec70208faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Farmers Ins. Group v. County of Santa Clara, 11 Cal.4th 992 (1995)
906 P.2d 440, 47 Cal.Rptr.2d 478, 69 Fair Empl.Prac.Cas. (BNA) 1120...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 49


nor unexpected, and thus is within the scope of employment. By contrast, an amicus curiae
brief filed in support of the County by 93 California cities and towns argues that because
sexual harassment “has a purely personal origin and goal,” it never falls within the scope of
employment. I find neither contention persuasive: the question whether sexual harassment
arises within the scope of employment should be decided on a case-by-case basis.


To conclude that, as a matter of law, Deputy Nelson's actions were outside the scope of
employment, the majority appears to accept Farmers' contention that sexually oriented joking and
horseplay were typical of the jailhouse environment. The majority asserts, however, that Nelson's
behavior was not horseplay but a serious attempt to sexually solicit and/or assault the women
deputies. The majority states the evidence is “undisputed” that Nelson “lewdly propositioned” the
women deputies, and that he engaged in “the deliberate targeting of an individual employee by
another employee for inappropriate touching and requests for sexual favors” (maj. opn., ante, at
p. 997); it reasons that even if sexually oriented joking and horseplay were commonplace at the
jail, the evidence “falls far short of establishing that serious misconduct such as asking individual
employees for sexual favors and targeting those individuals for inappropriate touching is either
typical of or broadly incidental to the operation of a county jail or to the duties and tasks of deputy
sheriffs at such a jail” (maj. opn., ante, at p. 1011).


It is by no means certain, however, that Deputy Nelson engaged in “serious misconduct such
as asking individual employees for sexual favors *1045  and targeting those individuals for
inappropriate touching” as claimed by the majority. In its opposition to the County's motion for
summary judgment, Farmers alleged that Deputy Nelson's conduct was done in a joking manner.
As previously noted, the record contains evidence to support Farmers' allegation; it also contains
evidence to the contrary. Thus, whether Nelson was engaged in joking and horseplay is a disputed
issue of fact.


As I have noted earlier, a motion for summary judgment may not be granted unless there are no
disputed issues of material fact. (Code Civ. Proc., § 437c, subd. (c).) Accordingly, the majority
may not base its conclusion that Deputy Nelson acted outside the scope of employment on the
“fact” that he targeted the women deputies for sexual favors and inappropriate touching when that
“fact” is disputed by Farmers. It is, of course, possible that Deputy Nelson deliberately targeted
the women deputies for sexual favors and inappropriate touching, but for purposes of evaluating
the County's motion for summary judgment we must assume that Farmers' description of Deputy
Nelson's actions is correct. By adopting the County's characterization of Nelson's actions, the
majority has resolved a disputed issue of fact in the County's favor. In so doing, the majority errs:
disputed issues of fact must be resolved not by an appellate court, whose review is limited to the
record of the proceeding in the trial court, but by the trier of fact, whose task it is to weigh the
evidence and evaluate the credibility of witnesses at the trial proceedings.
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The majority also asserts that Deputy Nelson's acts of sexual harassment fell outside the scope of
employment because they “were motivated for strictly personal reasons unrelated to the guarding
of inmates or the performance of any other duty of a deputy sheriff at a county jail.” (Maj. opn.,
ante, at p. 1007.) The majority, quoting part of a sentence from the lead opinion in John R. v.
Oakland Unified School Dist. (1989) 48 Cal.3d 438, 447 [256 Cal.Rptr. 766, 769 P.2d 948], states
that an employer is not vicariously liable for the acts of an employee when “ ' ”it clearly appears
that neither directly nor indirectly could [the employee] have been serving his employer.“ ' ”
The majority, however, ignores the rest of that sentence, which says, “ 'where the employee is
combining his own business with that of his employer, or attending to both at substantially the same
time, no nice inquiry will be made as to which business he was actually engaged in at the time of
injury ....' ” Here, when Deputy Nelson was harassing the female deputies, he was on duty, engaged
in his job of guarding the inmates at the jail and “ 'serving his employer.' ” The fact that Nelson's
acts of harassment may have benefited himself rather than his employer does not foreclose the
possibility that he was acting within the scope of his employment. As this *1046  court pointed
out in Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d at page 969: “There is no requirement
that an employee's act benefit an employer for respondeat superior to apply.” (See also Mary M.
v. City of Los Angeles, supra, 54 Cal.3d at pp. 218-219 [To determine scope of employment, “it is
necessary to examine the employee's conduct as a whole, not simply the tortious act itself.”].)


To bolster its conclusion that Deputy Nelson's conduct was outside the scope of employment,
the majority cites case authority from nine states holding acts of sexual harassment to be outside
the scope of employment. (Maj. opn., ante, at pp. 1017-1018.) These cases, however, are of little
persuasive value here, because almost all of them were decided in jurisdictions that apply the
“motive” test in determining whether an employee's act is within the scope of employment. This
test, as mentioned earlier, was discarded in California half a century ago. (Rodgers v. Kemper
Constr. Co., supra, 50 Cal.App.3d at p. 621.) Although the motive of an employee is relevant
in determining whether the relationship between the actionable conduct and the employment is
sufficiently close to arise within the scope of employment, it is not dispositive. Rather, as I have
pointed out previously, under California law the relevant inquiry is whether, in light of all the
circumstances, the employee's conduct “is not so unusual or startling that it would seem unfair
to include the loss resulting from it among other costs of the employer's business.” (Perez v. Van
Groningen & Sons, Inc., supra, 41 Cal.3d at p. 968.)


Here, the evidence that Farmers presented in support of its motion for summary judgment, and
in opposition to the County's motion for summary judgment, gives rise to a triable issue of fact
with regard to whether Deputy Nelson acted within the scope of employment when he sexually
harassed Deputies Bates, Daugherty, and Murphy. I therefore disagree with the majority's holding
that, as a matter of law, Deputy Nelson's conduct was outside the scope of his employment.
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III


I now turn to Justice Mosk's dissenting view, with which I disagree, that as a matter of law Deputy
Nelson's conduct fell within the scope of his employment.


Justice Mosk cites general surveys showing that sexual harassment is common in “traditionally
male workplaces, and specifically in county jails, that have recently been integrated by sex.” (Dis.
opn. of Justice Mosk, ante, at p. 1029, italics omitted.) Justice Mosk then observes: “[M]en
employed in *1047  a traditionally male setting may perceive women entering their workplace
as threatening either their job security or their self-esteem and may use sexual harassment as a
means to resist the intrusion.” (Id. at p. 1030.) I have no quarrel with that observation. If sexual
harassment resulting from male resentment of women performing jobs previously held by men is
neither unusual nor startling in a particular enterprise, then it would indeed be proper to conclude
that sexual harassment of this nature arises, as a matter of law, within the scope of employment.
I question, however, Justice Mosk's reliance on the surveys in question to conclude that in this
case Deputy Nelson's conduct fell within the scope of his employment. I see two problems with
that approach.


First, Farmers does not assert that Deputy Nelson's conduct arose from resentment of the fact
that women deputies had been given a work assignment previously held only by male deputies.
Rather, Farmers argues that Nelson's sexually oriented joking and “horseplay” constituted common
behavior at the jail. Absent a claim by Farmers that Deputy Nelson's behavior stemmed from
resentment of the integration of the workforce at the jail, general surveys or studies showing that
such resentment causes some male employees to engage in acts of harassment are of little relevance
in this case.


Second, in determining whether the trial court in this case properly granted the County's motion
for summary judgment, this court should not rely on general surveys or studies that were not
considered by the trial court and are not a part of the appellate record; instead, our task is to
examine the record to determine the existence of triable issues of fact. As I noted earlier, a motion
for summary judgment may be granted only when “there is no triable issue as to one or more
material facts.” (Code Civ. Proc., § 437c, subd. (c).) Here, Farmers asserts that Deputy Nelson's
behavior was typical of the jailhouse environment. The County, however, denies that. Although
the evidence may support a finding by the trier of fact that Nelson's conduct arose in the scope of
employment, it would be improper for this court to conclude as a matter of law that the County
cannot prevail on its assertion that he was not engaged in typical jailhouse behavior.


IV
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It cannot be said that sexual harassment is part of an employee's job description, or that it advances
the employer's interests. It does not follow from this observation, however, that such conduct
automatically falls outside the scope of employment. Nor does the prevalence of sexual harassment
in certain work environments automatically establish that such conduct is within the scope of
employment. *1048


Instead, whether an employee's acts of harassment fall within the scope of employment should be
decided on a case-by-case basis, by closely examining the nature of the conduct and its relationship
to the employer's enterprise. Under California law, the pertinent inquiry is whether, in the context
of a particular enterprise, the conduct is so unusual or startling that it would be unfair to burden the
employer with payment of damages resulting from the employee's conduct. Often, as in this case,
the evidence relevant to that determination (which includes evidence not only of the employee's
conduct but also of the workplace context in which it occurred) will be in dispute. In those
situations, as in this one, the resolution of those factual disputes, and the ultimate decision as to
whether the acts of harassment are linked closely enough to the enterprise so as to fall within the
scope of employment, must be left to the trier of fact that hears the evidence.


For this reason, I would reverse the judgment of the Court of Appeal and direct that court to order
the trial court to deny the motions for summary judgment made by both Farmers and the County.
*1049


Footnotes


FN11 In 1992, the FEHA was amended to further require all employers to provide information
to their employees that contains, at a minimum, components of the following: (1) the
illegality of sexual harassment; (2) the definition of sexual harassment under applicable
state and federal law; (3) a description of sexual harassment, utilizing examples; (4) the
internal complaint process of the employer available to the employee; (5) the legal remedies
and complaint process available through the Department of Fair Employment and Housing
(department) and the Fair Employment and Housing Commission (commission); and (6)
directions on how to contact the department and the commission. (§ 12950, subd. (b), added by
Stats. 1992, ch. 908, § 1.) While a claim that information did not reach a particular individual
or individuals will not in and of itself result in liability, an employer's compliance with the
statutory information requirement will not insulate the employer from liability. (§ 12950,
subd. (d).)
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161 Cal.App.4th 373
Court of Appeal, Fourth District, Division 3, California.


Juan Rodriguez FLORES, Plaintiff and Appellant,
v.


AUTOZONE WEST, INC., Defendant and Respondent.


No. G038322.
|


Feb. 28, 2008.


Synopsis
Background: Customer injured in altercation with automobile service station employee brought
action against employer. The Superior Court, Orange County, Gail A. Andler, J., entered summary
judgment in favor of employer. Customer appealed.


Holdings: The Court of Appeal, Bedsworth, J., held that:


[1] fact question as to whether employee's assault on customer was committed in the scope of
employment precluded summary judgment on issue of respondeat superior liability;


[2] employer had no duty to investigate or uncover prospective employee's juvenile delinquency
records;


[3] employer was not negligent in retaining employee following prior inappropriate conversation
with a customer;


[4] customer could not recover on claim that employer negligently failed to train employee and
ensure that he had read and understood employee handbook; and


[5] customer could not recover punitive damages from employer.


Reversed and remanded with directions.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0110934901&originatingDoc=I732daa97e65a11dca9c2f716e0c816ba&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0205789201&originatingDoc=I732daa97e65a11dca9c2f716e0c816ba&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Flores v. AutoZone West, Inc., 161 Cal.App.4th 373 (2008)
74 Cal.Rptr.3d 178, 08 Cal. Daily Op. Serv. 3650, 2008 Daily Journal D.A.R. 4394


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


West Headnotes (9)


[1] Labor and Employment Scope of Employment
Employer is vicariously liable for the torts of its employees committed within the scope
of the employment.


2 Cases that cite this headnote


[2] Labor and Employment Intentional Acts
Labor and Employment Criminal acts
Employee's willful, malicious and even criminal torts may fall within the scope of his or
her employment for purposes of respondeat superior, even though the employer has not
authorized the employee to commit crimes or intentional torts.


2 Cases that cite this headnote


[3] Labor and Employment Intentional Acts
Labor and Employment Assault and Battery
While the employee need not have intended to further the employer's interests for employer
to be liable under rule of respondeat superior, the employer will not be held liable for an
assault or other intentional tort that did not have a causal nexus to the employee's work.


3 Cases that cite this headnote


[4] Judgment Employees, cases involving
Genuine issue of material fact as to whether automobile service station employee's assault
on customer who had asked the price of motor oil was committed in the scope of
employment precluded summary judgment in favor of employer in customer's action
against employer, seeking to recover under rule of respondeat superior.


2 Cases that cite this headnote


[5] Infants Background checks and inquiries
Labor and Employment Negligent Hiring
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Automobile service station had no duty to investigate or uncover prospective employee's
juvenile delinquency records, the confidentiality of which was protected by law. West's
Ann.Cal.Welf. & Inst.Code §§ 827, 828.


1 Cases that cite this headnote


[6] Negligence Balancing and weighing of factors
Scope of a duty is determined in part by balancing the foreseeability of the harm against
the burden of the duty to be imposed.


[7] Labor and Employment Negligent retention
Automobile service station was not negligent in retaining employee who had been cited
for a “loud and inappropriate” conversation with a customer three years prior to workplace
assault on plaintiff.


[8] Labor and Employment Negligent training and supervision
Customer who was assaulted by automobile service station employee could not recover
from employer on grounds that employer negligently failed to train employee and ensure
that he had read and understood employee handbook, as there was no reasonable basis
to conclude that employee's act of criminally assaulting a customer was the result of
employer's failure to make clear that such conduct would not be considered an acceptable
employee act.


4 Cases that cite this headnote


[9] Labor and Employment Intentional acts
Customer who was assaulted by automobile service station employee could not recover
punitive damages from employer, as evidence did not support finding that employer had
advance notice that employee was unfit, that employer employed him with conscious
disregard of the rights or safety of others, or that employer ratified or condoned employee's
violent treatment of customers. West's Ann.Cal.Civ.Code § 3294(b).


1 Cases that cite this headnote
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*376  OPINION


BEDSWORTH, J.


This appeal stems from a summary judgment entered in favor of Autozone West, Inc. Autozone
successfully asserted below that it could not be held liable for the damages caused by its employee's
physical assault of a customer at an Autozone store after the customer had spoken to him in an
arguably insulting manner. According to Autozone, the employee's conduct was outside the scope
of his employment as a matter of law, because it “was not ‘fairly attributable to work-related
events or conditions.’ ” We disagree. In our view, the evidence in this case supports the reasonable
inference that the altercation was attributable to work-related events; hence the trial court's decision
to dispose of the case by summary judgment was improper. 1


1 We acknowledge Autozone's complaint that Flores has relied in part upon evidence to which
objections were sustained below; our decision does not rest upon any such evidence.


However, we agree with the trial court's conclusion the evidence was insufficient as **180  a
matter of law to support Flores' contention that his injuries were caused by Autozone's breach of
an independent duty of care it owed in connection with the hiring, retention and training of Gomez.
Stated plainly, an employer has no duty to investigate, let alone uncover, a prospective employee's
juvenile delinquency records, which are protected by law from disclosure. Nor does Flores even
come close to establishing that a retail employer might owe its customers any legal duty to conduct
a thorough background check on, or to administer personality tests to, each of its employees prior
to allowing them contact with the public. The burden of imposing such a requirement would be
extremely high, and Flores offered no evidence that its benefit might outweigh that burden. As
for the assertion that Flores' injuries stemmed from Autozone's failure to properly train Gomez,
we note that it borders on the absurd to suggest that Gomez might have been dissuaded from his
attack if only Autozone had provided more training concerning the inappropriateness of punching
out customers.
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And finally, we also agree that Autozone was entitled to summary adjudication of Flores' claim
against it for punitive damages. The evidence *377  presented in this case was insufficient as a
matter of law to establish either that Autozone had advance knowledge of Gomez' unfitness as an
employee, or that it ratified his conduct in this case. Absent either circumstance, punitive damages
cannot be awarded. (Civ.Code, § 3294.)


FACTS


Flores filed his complaint against both Autozone, and its employee, Erwin Gomez, in August of
2005. Flores alleged he was injured when Gomez brandished and struck him with a metal pipe.
He further alleged that Gomez was acting in the course and scope of his employment at the time
of the injury, and that Autozone had been negligent in its hiring, training or retention of Gomez as
an employee. The complaint asserted causes of action for assault, battery, “respondeat superior,”
negligence, premises liability, and negligent and intentional infliction of emotional distress. The
complaint also sought punitive damages.


Autozone answered the complaint and then moved for summary judgment, or alternatively for
summary adjudication as to each cause of action in the complaint. 2  Autozone acknowledged the
following undisputed facts: Gomez began employment as a “parts sales manager” for Autozone
in October of 2000. One of Gomez' job duties was to answer customers' questions and assist them
with finding products. Unbeknownst to Autozone at the time it hired him, Gomez had a juvenile
delinquency record reflecting a sustained allegation of attempted murder. 3


2 The court entered a default against Gomez in July of 2006.


3 Autozone successfully objected to the evidence offered by Flores in opposition to the
motion, documenting Gomez's juvenile record. However, since Autozone itself included in
its separate statement of undisputed facts, that “Gomez had been convicted of attempted
murder as a juvenile,” neither the trial court, nor we, can ignore it.


In February of 2001, Gomez was written up for a “loud and inappropriate” conversation with
an Autozone customer. Following that incident, Gomez was warned that misconduct toward
customers would not be tolerated. Although Gomez was cited for other workplace violations after
the first incident, none of those subsequent violations involved misconduct toward a customer.


The incident at issue here occurred on February 15, 2004, when Flores, who was **181  then
56 years old, went to the Autozone store where Gomez was employed, to purchase motor oil.
Although Flores had seen Gomez at the store during prior visits, he did not know Gomez and had
never spoken to him. Because Flores needed assistance, he made a noise to get the attention of
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Gomez, who happened to be standing nearby. Flores then asked Gomez the *378  price for a case
of motor oil. Gomez responded by admonishing him, “Don't whistle, you say ‘excuse me.’ ” He
then inquired if Flores was too stupid to read the prices displayed on the shelf. Flores told Gomez
that he shouldn't have come into work if he didn't want to work. Gomez, who was holding a metal
pipe in his hand, responded with words to the effect of “no one will tell me what to do,” and struck
Flores on the head with the pipe. 4


4 There is some dispute as to the exact words exchanged, but those exact words are immaterial
to the merits of the summary judgment motion. What is undisputed is that Gomez struck
Flores on the head with a metal pipe following an oral exchange relating to Flores' inquiry
about the price of motor oil.


In its summary judgment motion, Autozone argued Gomez' conduct of “attack [ing] ... an older
and smaller gentleman [with a steel pipe] can only be described as perverse and beyond any human
decency” and was outside the course and scope of his employment as a matter of law. Autozone also
asserted it could not be held liable for negligent hiring based on its failure to discover that Gomez
had a prior juvenile record; that there was otherwise no evidence of negligence; and that none of
its alleged acts or omissions was the legal cause of Flores' injury. Finally, Autozone contended
the evidence was insufficient, as a matter of law, to support the imposition of punitive damages
against it.


Flores opposed the motion, arguing that because interacting with customers was a part of Gomez's
job duties, a jury could reasonably conclude his act of physically attacking Flores, after Flores
inquired about the case price of motor oil, fell within the course and scope of his employment.
Flores also contended there were triable issues of fact relating to whether Autozone had acted
negligently in hiring and retaining Gomez as an employee, because there was evidence that: (1) he
had a propensity for violence; (2) Autozone failed to reasonably investigate his past conduct which
could have revealed that propensity; 5  (3) Autozone failed to administer the “Orion” test to screen
Gomez as a prospective employee; and (4) Autozone was aware Gomez had treated customers
rudely prior to the incident with Flores. Finally, Flores asserted there were triable issues of fact
relating to his contention that Autozone had been negligent in its training of Gomez.


5 In connection with this assertion, Flores offered evidence that its own private investigator
ran a “criminal background check” on Gomez, which revealed his juvenile record. We note
that Autozone did run its own criminal background check on Gomez, which apparently did
not turn up the juvenile record.


Despite Flores' opposition, the court granted the motion. The court's minute order stated
“[AutoZone] established that Gomez' conduct was unforeseeable to place Gomez within the
course and scope of employment with Autozone at the time of his intentional, independent acts.
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[AutoZone] *379  further established that it did not breach any independent duty of care it owed
to [Flores] as alleged in the operative complaint.”


I


[1]  [2]  [3]  In **182  Lisa M. v. Henry Mayo Newhall Memorial Hospital (1995) 12 Cal.4th
291, 48 Cal.Rptr.2d 510, 907 P.2d 358, our Supreme Court outlined the principles applicable to
determining whether an employer may be held liable, on a theory of respondeat superior, for the
intentional tort of an employee: “The rule of respondeat superior is familiar and simply stated:
an employer is vicariously liable for the torts of its employees committed within the scope of the
employment. (Perez v. Van Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 967, 227 Cal.Rptr. 106,
719 P.2d 676.) Equally well established, if somewhat surprising on first encounter, is the principle
that an employee's willful, malicious and even criminal torts may fall within the scope of his or
her employment for purposes of respondeat superior, even though the employer has not authorized
the employee to commit crimes or intentional torts. (Mary M. v. City of Los Angeles (1991) 54
Cal.3d 202, 209, 285 Cal.Rptr. 99, 814 P.2d 1341; John R. v. Oakland Unified School Dist. (1989)
48 Cal.3d 438, 447, 256 Cal.Rptr. 766, 769 P.2d 948; Carr v. Wm. C. Crowell Co. (1946) 28 Cal.2d
652, 654, 171 P.2d 5.) What, then, is the connection required between an employee's intentional
tort and his or her work so that the employer may be held vicariously liable? [¶] It is clear, first
of all, that California no longer follows the traditional rule that an employee's actions are within
the scope of employment only if motivated, in whole or part, by a desire to serve the employer's
interests. (See Rest.2d Agency, § 228, subd. 1(c) [conduct must be ‘actuated, at least in part, by
a purpose to serve the master’].) Our departure from that limiting rule dates at least from the
leading case of Carr v. Wm. C. Crowell Co., supra, 28 Cal.2d 652, 171 P.2d 5.[¶] In Carr, this court
held a building contractor liable for injuries caused when an employee, angry at a subcontractor's
employee for interfering in his work, threw a hammer at the other worker's head. We rejected the
defendant's claim its employee was not acting within the scope of employment because he ‘could
not have intended by his conduct to further’ the employer's interests: ‘It is sufficient, however, if the
injury resulted from a dispute arising out of the employment.... “It is not necessary that the assault
should have been made ‘as a means, or for the purpose of performing the work he (the employee)
was employed to do.’ ” ' (28 Cal.2d at p. 654, 171 P.2d 5, quoting Hiroshima v. Pacific Gas &
Elec. Co. (1936) 18 Cal.App.2d 24, 28, 63 P.2d 340, italics added....) [¶] While the employee thus
need not have intended to further the employer's interests, the employer will not be held liable for
an assault or other intentional tort that did not have a causal nexus to the employee's work. This
rule, too, can be traced to Carr v. Wm. C. Crowell Co., supra, 28 Cal.2d 652, 171 P.2d 5. There
the court acknowledged *380  that ‘[i]f an employee inflicts an injury out of personal malice, not
engendered by the employment, the employer is not liable.’ (Id. at p. 656, 171 P.2d 5, italics added.)
We further explained that in the case under consideration the attack was, indeed, ‘an outgrowth’
of the employee's work: ‘Not only did the altercation leading to the injury arise solely over the
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performance of [the employee's] duties, but his entire association with plaintiff arose out of his
employment on the building under construction.’ (Id. at p. 657, 171 P.2d 5.)” (Lisa M. v. Henry
Mayo Newhall Memorial Hospital, supra, 12 Cal.4th at pp. 296–298, 48 Cal.Rptr.2d 510, 907 P.2d
358, fns. omitted.)


The court went on to make clear that “The nexus required for respondeat superior liability—that the
tort be engendered by or arise from the work—is to be distinguished from ‘but for’ causation. That
the employment brought tortfeasor and victim **183  together in time and place is not enough.
We have used varied language to describe the nature of the required additional link (which, in
theory, is the same for intentional and negligent torts): the incident leading to injury must be
an “outgrowth” of the employment (Carr v. Wm. C. Crowell Co., supra, 28 Cal.2d 652, 657,
171 P.2d 5); the risk of tortious injury must be ‘ “inherent in the working environment” ’ (id.
at p. 656, 171 P.2d 5) or ‘ “typical of or broadly incidental to the enterprise [the employer] has
undertaken” ’ (Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d 956, 960, 88 Cal.Rptr. 188,
471 P.2d 988).[¶] ... The employment, in other words, must be such as predictably to create the
risk employees will commit intentional torts of the type for which liability is sought.” (Lisa M. v.
Henry Mayo Newhall Memorial Hospital, supra, 12 Cal.4th at pp. 298–299, 48 Cal.Rptr.2d 510,
907 P.2d 358, fn. omitted.)


The question, then, is whether an employee's physical eruption, stemming from his interaction with
a customer, is a predictable risk of retail employment. Our Supreme Court has suggested it may
well be: “Flare-ups, frustrations, and disagreements among employees are commonplace in the
workplace and may lead to ‘physical act[s] of aggression.’ (See Carr v. Wm. C. Crowell Co., supra,
28 Cal.2d at p. 656, 171 P.2d 5; Hodges v. Workers' Comp. Appeals Bd. [ (1978) ] 82 Cal.App.3d
[894,] 902, 147 Cal.Rptr. 546.) ‘ “In bringing [people] together, work brings [personal] qualities
together, causes frictions between them, creates occasions for lapses into carelessness, and for
fun-making and emotional flareup.... These expressions of human nature are incidents inseparable
from working together. They involve risks of injury and these risks are inherent in the working
environment.” [Citations.]’ (Carr v. Wm. C. Crowell Co., supra, 28 Cal.2d at p. 656, 171 P.2d 5.)”
(Torres v. Parkhouse Tire Service, Inc. (2001) 26 Cal.4th 995, 1008–1009, 111 Cal.Rptr.2d 564,
30 P.3d 57.)


[4]  Although the courts in both Carr and Parkhouse Tire Service were addressing the risk of
violence between coworkers, rather than between an employee and customer, we cannot draw a
meaningful distinction between *381  the two scenarios. The workplace stresses and strains which
might cause an employee to erupt in anger are not dependent upon whether the person who happens
to be standing in the line of fire is a coworker or a retail customer. (See Greenfield v. Spectrum
Investment Corp. (1985) 174 Cal.App.3d 111, 118, 219 Cal.Rptr. 805, overruled on other grounds
in Lakin v. Watkins Associated Industries (1993) 6 Cal.4th 644, 664, 25 Cal.Rptr.2d 109, 863 P.2d
179 [Budget Rent–A–Car customer severely beaten by employee following a dispute about the
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amount of a required deposit]; Stansell v. Safeway Stores, Inc. (1941) 44 Cal.App.2d 822, 113
P.2d 264 [store manager assaulted customer in dispute about grocery order]; Hiroshima v. Pacific
Gas & Electric Co. (1936) 18 Cal.App.2d 24, 63 P.2d 340 [utility employee assaulted customer
following dispute about payment.] In either scenario, as the foregoing authorities establish, “flare-
ups [and] frustrations” are commonplace for employees during the course of their work.


Nonetheless, AutoZone argues that the altercation between Flores and Gomez in this case could
not be viewed as an “outgrowth[ ] of employment” (Lisa M. v. Henry Mayo Newhall Memorial
Hospital, supra, 12 Cal.4th at p. 300, 48 Cal.Rptr.2d 510, 907 P.2d 358) because it was not
attributable to “work-related events or conditions” (id. at p. 301, 48 Cal.Rptr.2d 510, 907 P.2d
358). According to Autozone, it was not until after Gomez “had completed the appointed task of
directing **184  the plaintiff to the location where the price for motor oil was displayed,” that “a
spark of malice ... was suddenly and unexpectedly ignited after [Gomez] heard he should not have
come to work.” That spark was “purely personal,” and purportedly “had nothing to do with the
price of oil, or retrieving a case off the shelf for [Flores.]”


We are not persuaded. In our view, the anger generated during the interaction between Flores and
Gomez cannot be so tidily compartmentalized—at least not as a matter of law. While it may be
true that Gomez did not develop his malicious “spark” until the moment Flores made his last
comment, a jury could certainly infer from his prior comments that his anger had been “sparked” at
an earlier point. “Ordinarily, the determination whether an employee has acted within the scope of
employment presents a question of fact; it becomes a question of law, however, when ‘the facts are
undisputed and no conflicting inferences are possible.’ ” (Mary M. v. City of Los Angeles (1991)
54 Cal.3d 202, 213, 285 Cal.Rptr. 99, 814 P.2d 1341, italics added.) Here, even if the “facts” could
be characterized as undisputed, the possible inferences to be drawn from those facts cannot.


Stansell v. Safeway Stores, Inc., supra, 44 Cal.App.2d 822, 113 P.2d 264, is instructive. In that
case, the store manager had engaged in a dispute with a young customer regarding the existence
of a “county relief order” to pay for the customer's groceries. Although the manager had become
“angry” during a telephone call *382  with the customer's mother regarding the existence of the
order, he was not violent. It was only after he escorted the customer to the door, and they exchanged
insults (he called her mother a “damned bitch” and she responded that if her mother was a bitch,
he was a “bastard”), that he “started for” her, she ran, and he caught and beat her in the parking lot.
(Id. at p. 823, 113 P.2d 264.) The court there had no problem construing the altercation as occurring
during the course and scope of the manager's employment, even though he had not actually become
violent until the customer referred to him in a personally insulting way. As the court explained:
“He first lost his temper while he was handling the matter of the order, which was clearly in the line
of his duty. He became more angry in answering a question asked by the girl with respect to the
groceries, and in replying to that question accused her mother of lying and called the mother a vile
name. The girl's answering epithet increased his anger but did not change the nature of the quarrel
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which arose in, from and as a part of his performance of the duty for which he was employed.
He was on duty at all times, the girl was dealing with him for this reason, the matter was still
being discussed and had not been completed when the final phase started, the entire controversy
was closely connected with his work, and the matter was continuous and of brief duration .... The
matter being one which was a question of fact for the trial court it cannot be said that the court's
finding that the acts were committed in the course and within the scope of his employment is not
sustained by the evidence.” (Id. at pp. 825–826, 113 P.2d 264.) 6


6 The court went on to emphasize that the initial dispute “resulted, at least in part, from his
mistaken and excessive zeal in performing his duty as manager of the store. Any personal
element, involving his reaction to the girl's epithet, was incidental and additional to his
obvious purpose to protect the interest of the store, to complete the transaction, and to get rid
of the girl.” (Stansell v. Safeway Stores, Inc., supra, 44 Cal.App.2d at p. 826, 113 P.2d 264.)
However that emphasis reflected the state of law at that time, which restricted respondeat
superior liability to situations in which the employee was specifically acting for the benefit
of his employer. That requirement was subsequently disposed of in Carr v. Wm. C. Crowell
Co., supra 28 Cal.2d at p. 654, 171 P.2d 5, and we consequently do not consider it.


**185  In this case, just as in Stansell, a jury could reasonably conclude Flores' “personal” remark
to Gomez—which Autozone contends was the immediate cause of his violent act—was merely
the last phase of the quarrel that began when Flores first made the “noise” intended to get Gomez'
attention and assistance with his intended purchase of motor oil.


The analysis in Caldwell v. Farley (1955) 134 Cal.App.2d 84, 285 P.2d 294, is also instructive. In
that case, the defendant Farley, a union steward, struck a worker (a member of a different union)
at a job site. The assault followed a verbal altercation concerning the worker's earlier comments
on the advisability of a strike. On appeal, the union argued Farley's violent act was outside the
scope of his employment. The court responded by first noting *383  that “[i]f Farley's words and
act were not within the scope of his employment, it is not conceivable in what scope they were.
The men were holding neither a formal party nor a picnic. The workers were congregating to enter
upon their duties. Farley's words concerned only the affairs of his union and the grievances of
its members toward respondent.” (Id. at p. 89, 285 P.2d 294.) The court then explained that even
assuming it were possible to infer that the violent act was unrelated to defendant's union work, it
was nonetheless bound by the contrary conclusion reached by the trial court: “While the evidence
was such that an inference might have been drawn that the blow was dealt at a time after the
reprimand to respondent and was the result of respondent's work, yet the court found that ‘.... at
the time said blow was struck, defendant Eugene Farley was the agent of ... Local 802 and was
acting within the scope of said agency.’ ” (Ibid.)
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In this case, as in both Stansell and Caldwell, the possible inferences to be drawn from the
“undisputed” facts are themselves subject to dispute. As a consequence, the court erred in denying
Flores an opportunity to present his case at trial.


Finally, we note that Autozone cites Farmers Insurance Group v. County of Santa Clara (1995) 11
Cal.4th 992, 1003, 47 Cal.Rptr.2d 478, 906 P.2d 440, as establishing the policies to be considered
in determining whether vicarious liability should be imposed in a particular case. Those factors are:
“(1) to prevent recurrence of the tortious conduct; (2) to give greater assurance of compensation
for the victim; and (3) to ensure that the victim's losses will be equitably borne by those who
benefit from the enterprise that gave rise to the injury.” (Id. at p. 1013, 47 Cal.Rptr.2d 478, 906
P.2d 440, citing Mary M. v. City of Los Angeles, supra, 54 Cal.3d at p. 209, 285 Cal.Rptr. 99,
814 P.2d 1341.) However, in our view, those policies lend more support to Flores' claim than to
Autozone's defense. Both “greater assurance of compensation for the victim” and “ensur[ing] that
the victim's losses will be equitably borne by those who benefit from the enterprise that gave rise
to the injury,” militate in favor of liability under these circumstances. As to the latter, it is clear
Autozone benefits from the willingness of customers to come into its stores and interact with its
employees regarding the purchase automobile parts and supplies. Autozone cannot simply accept
those benefits, yet disclaim any involvement when the interaction turns negative.


Moreover, the fact substantial penalties—both criminal and civil—already exist **186  to deter
persons from engaging in intentional assaultive behavior does not demonstrate that such conduct
should never be the subject of respondeat superior liability—if it did, that would amount to a
blanket prohibition on such liability. And that is not the law.


To be clear, we are not now concluding Autozone is necessarily liable, on a theory of respondeat
superior, for Gomez's violent assault in this case. *384  Given the posture of this appeal, the only
issue before us is whether the trial court could properly determine, as a matter of law, that it was not
liable on that theory. We conclude only that the court could not properly make that determination,
and that the claim must consequently be remanded to the trial court for further proceedings.


II


Flores next argues, albeit less successfully, that the court erred in concluding Autozone breached
no “independent duty of care” it allegedly owed to Flores. Specifically, Flores contends there
are triable issues of fact concerning whether Autozone was negligent in “hiring, training, and
retaining Gomez as [its] employee.” According to Flores, the evidence suggests Autozone could
have discovered Gomez had a prior juvenile delinquency record, or otherwise determined he had
“dangerous propensities,” if only it had made a better effort to either investigate his past, or subject
him to personality screening, prior to hiring him. Because Autozone “could have” discovered
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this information, Flores argues, in essence, that it should be treated as though it did have that
knowledge. This logical leap enables Flores to contend it was improper for the trial court to dismiss
this claim as a matter of law.


We disagree. Conspicuously missing from Flores' analysis is any authority supporting the implicit
proposition that Autozone had a legal duty to conduct the sort of thorough background checks, or
administer the sort of personality screening tests, which Flores suggests might have yielded the
information about Gomez' violent nature.


[5]  Most easily disposed of is Flores' assertion that Autozone had some duty to investigate
whether its prospective employees might have a prior juvenile delinquency record. The
confidentiality of such records is protected by law. (Welf. & Inst.Code, §§ 827–828.) Recognizing
a duty on the part of an employer to uncover those records is simply inconsistent with that
confidentiality policy, so we must decline to do so.


Flores' other contentions regarding the types of information Autozone might have uncovered had
it conducted a more thorough investigation of Gomez prior to hiring him fare no better. In essence,
Flores' entire argument is that because Autozone could have done more investigation prior to hiring
Gomez, it was legally required to do so. We don't think it's that simple.


[6]  Both the existence and the scope of a duty of care is a question of law. (Ann M. v. Pacific
Plaza Shopping Center (1993) 6 Cal.4th 666, 676, 25 Cal.Rptr.2d 137, 863 P.2d 207.) Moreover,
“the scope of the duty is determined in part by balancing the foreseeability of the harm against the
*385  burden of the duty to be imposed.” (Id. at p. 678, 25 Cal.Rptr.2d 137, 863 P.2d 207.) Because
the trial court ruled against Flores on this point of law, it is his burden on appeal to establish
affirmatively that the court erred in doing so. However, Flores has failed to sustain that burden.
Rather than attempting to balance the foreseeability of harm to a customer such as himself, against
the burden imposed on a retailer by requiring that it must conduct extensive background checks
**187  and screening tests on each prospective employee who is expected to have contact with
the public, Flores has simply asserted that Autozone should have done whatever it could have.
That is not the law, and Flores has consequently failed to demonstrate error in the court's ruling
on this point.


[7]  Flores also contends there were triable issues of fact relating to whether Autozone was
negligent in retaining Gomez as an employee despite his record of prior discipline. Again we
cannot agree. As Flores demonstrates in a chart included in his brief, Gomez had only one incident
of “misconduct toward a customer” prior to the incident at issue in this case. In that prior incident,
which occurred fully three years earlier than the altercation with Flores, Gomez was cited for a
“loud and inappropriate” conversation with a customer. There was no evidence of any violence.
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In the interim, Gomez was cited for other infractions, but those consisted of tardiness, or issues
relating to his handling of the cash register. 7


7 There was also evidence from another employee, reflecting his own impression that Gomez
sometimes exhibited a rude “attitude” when interacting with customers. However, that
employee was not a management level employee, and there was no evidence he reported his
impressions about Gomez to management.


In short, Flores is suggesting Autozone had a legal duty to terminate Gonzales as a potentially
violent employee, simply because it was aware he had once raised his voice at a customer
three years earlier. We think not. While an employer might reasonably choose to terminate an
employee who was rude to even one customer, it does not follow that an employer necessarily acts
unreasonably if it chooses not to do so.


[8]  Finally, Flores suggests there are triable issues of fact pertaining to its allegation Autozone
was negligent in its training of Gomez. Flores notes that while Gomez was given an employee
handbook, and required to sign an acknowledgement reflecting he was familiar with the policies
and procedures contained in it, no one actually made sure he had actually read it and understood
it. But implicit in this claim is the assertion that Gomez' decision to physically attack Flores
might have been caused by his failure to understand that such an act would contravene Autozone's
policies. This does not pass the straight face test. There is simply no reasonable basis to conclude
that Gomez's act of criminally assaulting a customer was somehow the result of Autozone's failure
to make clear that such conduct would not be considered an acceptable employee act.


*386  Because Flores has failed to demonstrate that any of the acts or omissions allegedly
committed by Autozone itself, in the context of hiring, training or retaining Gomez as an employee,
breached a duty of care which it owed directly to Flores, we conclude the court did not err in
summarily adjudicating the causes of action premised on those acts or omissions.


III


[9]  Finally, we conclude the trial court did not err in summarily adjudicating Flores' claim for
punitive damages in this case. Because the only viable theory of liability asserted against Autozone
is one based upon respondeat superior, the availability of punitive damages is controlled by Civil
Code section 3294, subdivision (b). That provision states: “An employer shall not be liable for
damages pursuant to subdivision (a), based upon acts of an employee of the employer, unless
the employer had advance knowledge of the unfitness of the employee and employed him or her
**188  with a conscious disregard of the rights or safety of others or authorized or ratified the
wrongful conduct for which the damages are awarded or was personally guilty of oppression, fraud,
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or malice. With respect to a corporate employer, the advance knowledge and conscious disregard,
authorization, ratification or act of oppression, fraud, or malice must be on the part of an officer,
director, or managing agent of the corporation.”


As we have already explained, the evidence in this case was insufficient as a matter of law to
demonstrate Autozone had advance notice that Gomez was an “unfit” employee, or employed him
with conscious disregard of the rights or safety of others.


Similarly there is insufficient evidence to sustain the conclusion that Autozone “ratified” Gomez's
violent treatment of customers. The only evidence Autozone was aware of prior to the altercation
with Flores was the one incident three years earlier, in which Gomez had raised his voice
inappropriately with a customer. The record reflects that in the wake of that earlier incident,
Gomez was both written up for the violation and counseled about it. There is simply no evidence
that Autozone ratified or condoned such conduct. As for the incident in this case, the evidence
demonstrates Gomez was promptly fired in its wake. There is consequently no evidence of
“ratification,” and the court did not err in disposing of the punitive damages claim.


The judgment is reversed. The case is remanded to the trial court with directions to vacate its earlier
order and enter an order summarily adjudicating, in favor of defendant Autozone only, Flores'
fourth cause of action (alleging negligent hiring, training and/or retention of unfit employee);
his *387  fifth cause of action (alleging negligence); his sixth cause of action (alleging premises
liability); his eighth cause of action (alleging negligent infliction of emotional distress) and his
claim for punitive damages. Flores is to recover his costs on appeal.


WE CONCUR: RYLAARSDAM, Acting P.J., and O'LEARY, J.


All Citations


161 Cal.App.4th 373, 74 Cal.Rptr.3d 178, 08 Cal. Daily Op. Serv. 3650, 2008 Daily Journal D.A.R.
4394
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143 Cal.App.3d 219, 191 Cal.Rptr. 696


WILLIAM M. IVERSON, Plaintiff and Appellant,
v.


ATLAS PACIFIC ENGINEERING et al., Defendants and Respondents.


Civ. No. AO14024.
Court of Appeal, First District, Division 1, California.


May 24, 1983.


SUMMARY


An employee brought a civil action against his employer and a fellow employee, alleging causes of
action for assault, false imprisonment, intentional infliction of emotional distress, and negligence.
The causes of action were based on allegations that the coemployee forced plaintiff to remain in
a confined area and repeatedly pounded a large sledgehammer against a steel target, and that the
employer ratified such conduct. Plaintiff further alleged that his damages included loss of hearing,
severe mental anguish, and physical pain and suffering. Concluding that workers' compensation
was plaintiff s exclusive remedy (Lab. Code, § 3601), the trial court sustained defendants'
demurrers to the complaint without leave to amend and entered a judgment of dismissal. (Superior
Court of Alameda County, No. 528160-6, Donald P. McCullum, Judge.)


The Court of Appeal reversed and remanded for further proceedings consistent with the views
expressed in its opinion. The court first held that in order to invoke civil liability under Lab. Code,
§ 3601, subd. (a)(1), permitting an action at law against a coemployee for an injury proximately
caused by a “wilful and unprovoked physical act of aggression,” a physical act causing a reasonable
fear of harm must be pleaded and proved, but the resulting harm need not also be physical. Thus,
with respect to the causes of action against plaintiff's coemployee, the court held the trial court
erred in sustaining the demurrer. Although the alleged conduct might not constitute a battery,
the court held it could fairly be characterized as a wilful act of physical aggression within the
meaning of § 3601, subd. (a)(1). The court further held that Lab. Code, § 3601, subd. (c), which
insulates an employer from common law vicarious liability to an employee for the acts of another
employee, did not bar the assault and false imprisonment claims against the employer, since the
allegations that the employer ratified the coemployee's conduct, if substantiated, would make the
employer liable for the coemployee's wrongful conduct as a joint participant. Finally, the court
held plaintiff's claim for intentional infliction of emotional distress was not barred by the exclusive
remedy provisions of the Workers' Compensation Act, even though plaintiff had alleged specific
*220  physical damage in the form of hearing loss, since the gravamen of the complaint remained
emotional harm, since plaintiff did not claim employment disability, and since his injuries had been
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found noncompensable in a prior workers' compensation proceeding. The court held that when
intentional physical acts, ratified by an employer, allegedly cause noncompensable harm primarily
emotional in nature, the exclusive remedy provisions do not preclude civil claims. (Opinion by
Newsom, J., with Racanelli, P. J., and Elkington, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Workers' Compensation § 6--Exclusivity of Remedy--Policy Considerations.
The exclusive remedy provisions of the Workers' Compensation Act (Lab. Code, §§ 3600, 3601)
are based on a policy of reciprocal concessions. In exchange for swift and certain compensation
for a work-related injury, the employee relinquishes the right to recover a potentially greater award
for damages; the employer assumes liability without fault, but is relieved of the prospect of a large
civil verdict.


(2)
Workers' Compensation § 6--Exclusivity of Remedy--Burden of Proof.
In an action arising out of a work-related injury, the defendant bears the burden of pleading and
proving, as an affirmative defense, that the Workers' Compensation Act is a bar to the employee's
civil action. However, if the complaint affirmatively alleges facts indicating coverage by the act,
then unless it states additional facts which negate application of the exclusive remedy provision
(Lab. Code, § 3601), no civil action will lie and the complaint is subject to a general demurrer.


(3)
Workers' Compensation § 9--Exclusivity of Remedy--Actions Against Coemployee--Injuries
Caused by Wilful and Unprovoked Physical Acts of Aggression.
In order to invoke civil liability under Lab. Code, § 3601, subd. (a)(1), permitting an action at law
against a fellow employee for an injury proximately caused by a “wilful and unprovoked physical
act of aggression,” a physical act causing a reasonable fear of harm must be pleaded and proved,
but the resulting harm need not also be physical. Thus, in an action against a fellow employee for
assault, false imprisonment, intentional infliction of emotional distress, and negligence, the trial
court erred in concluding workers' compensation was plaintiff's exclusive remedy and in sustaining
a demurrer to his causes of action against defendant fellow employee, where the complaint alleged
*221  the coemployee forced plaintiff to remain in a confined area and repeatedly pounded
a large sledgehammer against a steel target, causing loud, concussive noises which damaged
plaintiff's hearing and caused him grave emotional distress. Although such alleged conduct might
not constitute a battery, it could fairly be characterized as a wilful act of physical aggression within
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the meaning of § 3601, subd. (a)(1). However, liability for such acts could not be imputed to the
employer, since Lab. Code, § 3601, subd. (c), protects an employer from common law liability
when one employee is liable to another for culpability beyond the range of mere negligence. Any
liability on the part of the employer was required to be based on a common law exception to the
exclusive remedy provisions.


(4)
Workers' Compensation § 7--Exclusivity of Remedy--Scope and Extent of Exclusivity--
Exceptions--Intentional Torts.
Lab. Code, § 3601, subd. (c), which insulates an employer from common law vicarious liability
to an employee for the acts of another employee, did not bar an employee's civil action for
assault and false imprisonment, where the complaint alleged that the employer failed to criticize
or take any action against the other employee after being informed of his tortious conduct toward
plaintiff, thereby ratifying such conduct. These allegations, which alleged intentional torts against
the employer for its own acts, if substantiated, would make the employer liable for the employee's
wrongful conduct as a joint participant. The mere safety of the workplace was not an issue and
the action did not arise from plaintiff's employment relationship with the employer. Additionally,
plaintiff's injuries had been found noncompensable in a prior workers' compensation proceeding.
Thus, such causes of action were not barred by the exclusive remedy provisions of the Labor Code.


[See Cal.Jur.3d, Work Injury Compensation, § 27; Am.Jur.2d, Workmen's Compensation, § 55
et seq.]


(5)
Workers' Compensation § 7--Exclusivity of Remedy--Scope and Extent of Exclusivity--
Exceptions--Intentional Infliction of Emotional Distress.
An employee's action against his employer and a fellow employee for the intentional infliction
of emotional distress was not barred by the exclusive remedy provisions of the Workers'
Compensation Act (Lab. Code, § 3601), even though plaintiff had alleged specific physical
damage in the form of hearing loss, where the gravamen of his complaint remained emotional
harm, where he did not claim employment disability, and where his injuries had been found
noncompensable in a prior workers' compensation proceeding. When intentional physical acts,
ratified by an employer, allegedly cause noncompensable harm primarily emotional in nature, the
exclusive remedy provisions do not preclude civil claims. Further, the fellow employee's conduct
in allegedly forcing plaintiff *222  to remain in a confined area and in repeatedly pounding a large
sledgehammer against a steel target, allegedly ratified by the employer, reasonably fell within the
definition of outrageous conduct.
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NEWSOM, J.


Appellant filed a complaint for damages against respondents Atlas Pacific Engineering (hereinafter
Atlas) and its employee William Cook (hereinafter Cook), which contains causes of action for
assault, false imprisonment, intentional infliction of emotional distress and negligence. All causes
of action are based upon allegations that Cook wilfully “set up a steel horseshoe target directly
above [appellant's] place of work,” forced appellant to remain in confined quarters against his
will, and repeatedly pounded a large sledge hammer against the target which subjected appellant
to “loud crashing noises ....” It is further alleged that Atlas “condoned and ratified” the conduct
of Cook, after learning of it, by failing to “criticize, censure, terminate, suspend or otherwise
sanction or take any action” against him. Appellant complains that his damages include loss of
hearing, severe mental anguish, and physical pain and suffering, all of which required the attention
of physicians.


This appeal is from a judgment dismissing the complaint, entered upon orders sustaining
respondents' demurrers without leave to amend and granting the motion of Atlas for judgment on
the pleadings. 1  Appellant claims that the trial court erred by dismissing his causes of action on
the ground that Labor Code section 3601 limits his remedy to workers' compensation. 2  *223


1 In the special and general demurrers filed by respondents, many deficiencies in appellant's
pleading were cited in addition to the jurisdictional defects. But the trial court sustained the
demurrers and dismissed appellant's action on the sole ground that the exclusive remedy
provisions of the Labor Code bar any civil action against respondents. The parties agree
that only the exclusive remedy provisions are of issue on appeal, although appellant also
raises the argument that his causes of action for intentional infliction of emotional distress
satisfactorily pleads outrageous conduct.
Appellant does not argue that his cause of action for negligence (XII) was erroneously
dismissed. It is clearly barred by Labor Code sections 3600 and 3601.


2 Unless otherwise indicated, all statutory references are to the Labor Code.
We deal here with versions of the pertinent sections of the Labor Code which were in effect
at the time of appellant's injury, before the 1982 amendments to and the renumbering of a
number of the Labor Code sections we cite. We use the present tense to refer to the governing
statutes as they apply to the case before us, but emphasize that such statutes have been
revised.
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(1)Under the workers' compensation scheme, an employee's remedy against an employer for a
work-related injury is, as a general rule, exclusively limited to the benefits provided by statute.
( Gigax v. Ralston Purina Co. (1982) 136 Cal.App.3d 591, 597 [186 Cal.Rptr. 395].) According
to section 3600: “Liability for the compensation provided by this division, [is] in lieu of any
other liability whatsoever to any person ....” Section 3601 provides that where “the conditions of
compensation” exist, an injured employee is limited to workers' compensation and is precluded
from bringing a civil action for damages against his employer. ( Soil Engineering Construction,
Inc. v. Superior Court (1982) 136 Cal.App.3d 329, 332 [186 Cal.Rptr. 209]; Royster v. Montanez
(1982) 134 Cal.App.3d 362, 368 [184 Cal.Rptr. 560].) It also eliminates actions by the employee
except in the specific instances provided in subdivisions (a)(1) and (2) of section 3601. 3  ( Vellis
v. Albertson (1968) 267 Cal.App.2d 285, 291 [72 Cal.Rptr. 841].)


3 In full, section 3601 states: “(a) Where the conditions of compensation exist, the right to
recover such compensation, pursuant to the provisions of this division is, except as provided
in Section 3706, the exclusive remedy for injury or death of an employee against the
employer or against any other employee of the employer acting within the scope of his
employment, except that an employee, or his dependents in the event of his death, shall, in
addition to the right to compensation against the employer, have a right to bring an action
at law for damages against such other employee, as if this division did not apply, in either
of the following cases:
“(1) When the injury or death is proximately caused by the willful and unprovoked physical
act of aggression of such other employee.
“(2) When the injury or death is proximately caused by the intoxication of such other
employee.
“(b) An act which will not sustain an independent action for damages against such other
employee under paragraph (1) or (2) of subdivision (a) of this section may nevertheless be
the basis of a finding of serious and willful misconduct under Section 4553 or 4553.1, if (1)
such other employee is established to be one through whom the employer may be charged
under Section 4553; (2) such act of such other employee shall be established to have been
the proximate cause of the injury or death; and (3) such act is established to have been of
a nature, kind, and degree sufficient to support a finding of serious and willful misconduct
under Section 4553 or 4553.1.
“(c) In no event, either by legal action or by agreement whether entered into by such other
employee or on his behalf, shall the employer be held liable, directly or indirectly, for
damages awarded against, or for a liability incurred by such other employee under paragraph
(1) or (2) of subdivision (a) of this section.
“(d) No employee shall be held liable, directly or indirectly, to his employer, for injury
or death of a coemployee except where the injured employee or his dependents obtain a
recovery under subdivision (a) of this section.”
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The exclusive remedy provisions are based upon a policy of “reciprocal concessions.” ( Royster v.
Montanez, supra., 134 Cal.App.3d at p. 368.) In exchange for swift and certain compensation for
injury, the employee relinquishes the right to recover a potentially greater award for damages; the
employer assumes liability without fault, but is relieved of the prospect of a large civil verdict. ( Soil
Engineering Construction, Inc. v. Superior Court, supra., at p. 333 of 136 Cal.App.3d; Royster,
supra., 134 Cal.App.3d at p. 368.) *224


(2)It is settled that the defendant bears the burden of pleading and proving, as an affirmative
defense, that the Workers' Compensation Act is a bar to the employee's civil action. ( Doney v.
Tambouratgis (1979) 23 Cal.3d 91, 96-97 [151 Cal.Rptr. 347, 587 P.2d 1160]; Popejoy v. Hannon
(1951) 37 Cal.2d 159, 173 [231 P.2d 484].) But if the complaint “affirmatively alleges facts
indicating coverage by the act,” then unless it states additional facts which negate application of
the exclusive remedy provision, “no civil action will lie and the complaint is subject to a general
demurrer.” ( Doney, supra., 23 Cal.3d at p. 97; Lowman v. Stafford (1964) 226 Cal.App.2d 31,
35 [37 Cal.Rptr. 681].)


(3)Appellant's complaint alleges that he was injured during the course and scope of his
employment. Even so, appellant contends that his pleading does not show coverage under the
Workers' Compensation Act, and thus is not subject to demurrer. Under section 3602, the employee
retains any common law remedies against an employer “where the conditions of compensation
do not concur, ...” ( Gigax v. Ralston Purina Co., supra., 136 Cal.App.3d 591, 598.) And section
3852 states, in pertinent part, that an employee's claim for compensation “does not affect his
claim or right of action for all damages proximately resulting from such injury or death against
any person other than the employer ....” Appellant submits that he is entitled to bring assault and
false imprisonment actions against respondent Cook under the express provisions of section 3601,
subdivision (a)(1), and against respondent Atlas in accordance with appellate decisions which have
sanctioned certain civil actions, for intentional torts, against an employer.


At common law and before the 1959 amendment to section 3601, fellow servants owed a duty
of ordinary care in the transaction of their work, and for failure to do so were liable to each
other for resulting personal injuries. ( Miner v. Superior Court (1973) 30 Cal.App.3d 597,
600 [106 Cal.Rptr. 416].) But in its present form, section 3601, subdivision (a) specifically
provides that workers' compensation is the “exclusive remedy for injury or death of an employee
against the employer or against any other employee of the employer acting within scope of
his employment, ...” (italics added) except an action at law may be brought “against such other
employee” when injury or death is proximately caused by either (1) a “willful and unprovoked
physical act of aggression,” (2) the intoxication of the employee, or (3) acts evincing a reckless
disregard for the safety of fellow employees. ( Miner, supra., at p. 600.) Appellant insists that, as
alleged in his complaint, respondent Cook committed a “willful and unprovoked physical act of
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aggression” and is accordingly subject to civil suit under the terms of section 3601, subdivision
(a)(1).


The pleadings allege that Cook forced appellant to remain in a confined area and repeatedly
pounded a large sledgehammer against a steel target, causing loud, concussive noises which
damaged appellant's hearing and caused him *225  grave emotional distress. The crucial inquiry
is: Does Cook's conduct, as alleged in the complaint, constitute a “willful and unprovoked
physical act of aggression” within the meaning of section 3601, subdivision (a)(1)? In making
this determination, we must remain cognizant of the interpretive rule which mandates a liberal
construction of the act in favor of its applicability to civil suits as well as compensation
proceedings. ( Eckis v. Sea World Corp. (1976) 64 Cal.App.3d 1, 6 [134 Cal.Rptr. 183].)


Our research discloses no case which has defined the term “willful and unprovoked physical act
of aggression” as used in subdivision (a)(1) of section 3601. In Mathews v. Workmen's Comp.
Appeals Bd. (1972) 6 Cal.3d 719 [100 Cal.Rptr. 301, 493 P.2d 1165], our high court construed
a phrase with similar operative effect to the language at issue here and found “initial physical
aggressor” in section 3600, subdivision (g) 4  meant “one who first engages in physical conduct
which a reasonable man would perceive to be a ”'real, present and apparent threat of bodily
harm.“”' ( Id., at p. 727.) The court further explained that, “'[i]t is not necessary that there be a
battery before one can be deemed a physical aggressor' [citation]; ”'bodily contact ... is not the
significant factor.“' [Citation.] He who by physical conduct first places his opponent in reasonable
fear of bodily harm is the 'initial physical aggressor.' His act need not actually cause physical harm;
throwing a punch or shooting a gun is not necessary. Under appropriate circumstances, clenching
a fist or aiming a gun may be sufficient to convey a real, present and apparent threat of physical
injury.” (Ibid.)


4 Section 3600, subdivision (g), bars recovery of workers' compensation benefits to one who
is the “initial physical aggressor” in an altercation which results in injuries.


We find the standards announced in Mathews persuasive here. The exception to the exclusive
remedy provisions stated in subdivision (a)(1) for a wilful “physical act of aggression” is obviously
intended to permit a civil action for damages whenever a coemployee commits an intentional tort
by aggressive physical conduct. We follow the analogous interpretation of the court in Mathews,
supra., in concluding that, to invoke civil liability under section 3601, subdivision (a)(1), a physical
act causing a reasonable fear of harm must be pleaded and proved, but the resulting harm need not
also be physical. (6 Cal.3d at p. 727.)


While Cook's conduct, as alleged in appellant's complaint, may not constitute a battery, it may
fairly be characterized as a wilful act of physical aggression within the meaning of section 3601,
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subdivision (a)(1). We therefore conclude that the trial court erred by sustaining the demurrer to
appellant's causes of action against Cook. *226


But, contrary to appellant's contention, liability for Cook's acts cannot be imputed to his employer
Atlas. By its terms, subdivision (c) of section 3601 limits the civil liability of employers for the acts
of employees. It states: “In no event, either by legal action or by agreement whether entered into
by such other employee or on his behalf, shall the employer be held liable, directly or indirectly,
for damages awarded against, or for a liability incurred by such other employee under paragraph
(1) or (2) of subdivision (a) of this section.” Subdivision (c) “protects the employer from common
law liability when one employee is liable to another for culpability beyond the range of mere
negligence” ( Pacific Gas & Elec. Co. v. Morse (1970) 6 Cal.App.3d 707, 714 [86 Cal.Rptr. 7]),
and denies any vicarious liability of the employer Atlas for those same acts. ( Id., at p. 715.)


Accordingly, any liability of Atlas must be based upon still-developing common law exceptions
to the exclusive remedy provisions.


(4)In Johns-Manville Products Corp. v. Superior Court (1980) 27 Cal.3d 465 [165 Cal.Rptr. 858,
612 P.2d 948, 9 A.L.R.4th 758], our high court noted that “in some exceptional circumstances the
employer is not free from liability at law for his intentional acts even if the resulting injuries to
his employees are compensable under workers' compensation” ( id., at p. 473), and perceived “a
trend toward allowing an action at law for injuries suffered in the employment if the employer acts
deliberately for the purpose of injuring the employee or if the harm resulting from the intentional
misconduct consists of aggravation of an initial work-related injury.” ( Id., at p. 476.) Appellant
relies upon the intentional tort exception to the exclusive remedy provisions of the Labor Code
to support his pleading, and particularly two cases which have employed it: Magliulo v. Superior
Court (1975) 47 Cal.App.3d 760 [121 Cal.Rptr. 621], and Meyer v. Graphic Arts International
Union (1978) 88 Cal.App.3d 176 [151 Cal.Rptr. 597].


In Magliulo, a waitress alleged in a civil action that her employer “wilfully and maliciously did
assault and batter” her, inflicting serious physical and emotional injuries. ( Id., 47 Cal.App.3d
at p. 763.) In refusing to stay a civil action for damages until the conclusion of the workers'
compensation proceedings, the court noted that “the provisions of section 3601 ... should be read
in the light of section 3600 which refers to 'without regard to negligence,' and that in the absence of
a controlling statute the courts are free to determine whether the employer loses his immunity from
civil suit in the event he personally intentionally inflicts an injury on the person of his employee.” (
Id., at p. 769, italics added.)


The court in Magliulo recognized these factors: (1) since an employee may sue a fellow employee
at law for assault (Lab. Code, § 3601, subd. (a)(1)), the *227  same right should be granted
against the employer; and (2) an intentional assault by the employer is not a risk or condition
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of employment. ( Id., at pp. 769-770; see also Johns-Manville Products Corp. v. Superior Court,
supra., 27 Cal.3d 465, 475.) 5


5 Quoting from Conway v. Globin (1951) 105 Cal.App.2d 495, 498, [233 P.2d 612], where
a demurrer to a civil action for wilful assault and battery based upon the exclusive remedy
provisions was found improperly sustained, the court explained: “'But that is not to say that
an intentional assault by the employer is a risk or condition incident to the employment. To so
hold would be not only to sanction indirectly conduct of the employer which is both tortious
and criminal, but also would be to permit the employer to use the Workmen's Compensation
Act to shield him from his larger civil liability, which liability would exist independent of
the common law defenses to personal injury actions by employee which prevailed prior to
the advent of the Workmen's Compensation Act.' [Citations.]” (47 Cal.App.3d at p. 770.)


Subsequently, in Meyer v. Graphic Arts International Union, supra., 88 Cal.App.3d 176, the court
sanctioned a civil action against an employer based upon an assault, battery, false imprisonment
and rape by a coemployee. Magliulo was relied upon for the proposition that: “”'Intentional injury
inflicted by the employer in person on his employee may be made the subject of a common-law
action for damages on the theory that, in such an action, the employer will not be heard to say
that his intentional act was an 'accidental' injury and so under the exclusive provisions of the
compensation act ....“”' ( Id., at p. 178, italics added; see also Magliulo v. Superior Court, supra.,
47 Cal.App.3d 760, 767-768.) From this premise, the court reasoned that the employer, under
agency principles, could be held civilly liable to an employee for the intentional torts of a third
party employee. The court explained: “Thus the only issue actually before us on this record is
whether an employer is liable in a civil action for an assault on an employee where the assault
is committed by the employer's agent, acting for the employer, even though the assault is not (as
in Magliulo) committed by the employer in person. We conclude that he is. Under the facts here
alleged, namely, that the employees acted as the agent of the employer within the scope of their
agency, an employer may be held liable in a civil action.” (88 Cal.App.3d at pp. 178-179.)


We note that the opinion in Meyer failed to discuss subdivision (c) of section 3601, which insulates
the employer from common law vicarious liability to an employee for the acts of another employee.
( Pacific Gas & Elec. Co. v. Morse, supra., 6 Cal.App.3d 707, 714-715.) 6  But we think that Meyer
and the present case are removed from the scope of subdivision (c) by assertions that the employer
engaged in positive misconduct. In Meyer, the pleading charged that plaintiff personally contacted
officers of the employer seeking to have the tortfeasor *228  punished, but the employer declined
to censure, criticize, suspend or discharge him. ( Meyer v. Graphic Arts International Union,
supra., 88 Cal.App.3d 176, 177.) Appellant's complaint similarly contains allegations that Atlas
failed to “criticize, censure, terminate, suspend or otherwise sanction or take any action” against
Cook after being informed of his tortious conduct, and thereby ratified the conduct of its employee.
These allegations, if substantiated, would make Atlas liable for the employee's wrongful conduct
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as a joint participant (Civ. Code, § 2307; Continental Cas. Co. v. Phoenix Constr. Co. (1956) 46
Cal.2d 423, 429 [296 P.2d 801, 57 A.L.R.2d 914]; Davidson v. Welch (1969) 270 Cal.App.2d 220,
226-227 [75 Cal.Rptr. 676]; Reusche v. California Pac. Title Ins. Co. (1965) 231 Cal.App.2d 731,
737 [42 Cal.Rptr. 262]; Thompson v. Machado (1947) 78 Cal.App.2d 870, 876 [178 P.2d 838]),
and in light of them we conclude that subdivision (b) of section 3601 does not bar appellant's
action, which properly alleges intentional torts against Atlas for its own acts. ( Meyer, supra., 88
Cal.App.3d at pp. 178-179.)


6 Our high court cited both Meyer and Magliulo with approval in Johns-Manville Products
Corp. v. Superior Court, supra., 27 Cal.3d 465, but only for the proposition that “A physical
assault by the employer upon the employee has been held to justify an action at law against
the employer.” ( Id., at p. 475, italics added.)


Atlas contends that the complaint charges the employer with nothing more than failure to keep
a safe workplace, which, according to Johns-Manville, is insufficient to justify an action at
law against it. (27 Cal.3d 465, 475; see also Williams v. International Paper Co. (1982) 129
Cal.App.3d 810, 818-819 [181 Cal.Rptr. 342].) 7  We disagree. Atlas mischaracterizes appellant's
pleading, which alleges more than mere knowing failure to assure the safety of the physical work
environment. Read together, appellant's causes of action charge that Atlas jointly participated in
tortious acts committed by its employee, with an intent to injure appellant. The mere safety of
the workplace is not an issue as it was in Williams; instead, the complaint alleges intentional
torts, committed by a coemployee and ratified by the employer, which are unrelated to the safe
maintenance of the work environment. *229


7 In Williams, supra., the court observed that in Johns-Manville Products Corp. v. Superior
Court, supra., 27 Cal.3d 465, the holding of Magliulo v. Superior Court, supra., 47
Cal.App.3d 760 was interpreted as authorizing a common law action against the employer
only “'where the employer is charged with intentional misconduct which goes beyond his
failure to assure that ... the physical environment of a workplace [is] safe, ...”' ( Id., 129
Cal.App.3d at p. 818.) The court added: “We agree with the perceptive observation of
the commentator who recently concluded that '... the rule requiring that the employer act
deliberately for the purpose of injuring the employee would not necessarily warrant an action
at law for all intentional torts. For example, acts of gross negligence or recklessness may be
categorized as being intentional, yet they are not considered acts intended to injure. They
are labeled ”intentional“ only because the law implies intent in such conduct. Furthermore,
the conduct may still be considered accidental as being a part of the hazards of the work
environment, because the resulting injuries were not actually intended or contemplated.
Thus, precluding actions at law for those intentional torts committed without a specific intent
to injure would be consistent with the traditional policy of relying on workers' compensation
to cover ” accidents“ on the job. [¶] It seems, therefore, that a worker will be granted an
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action at law against his employer for injuries falling within workers' compensation if he
pleads that the injuries sustained were deliberately and willfully inflicted by the employer. If
the employee is unable to prove specific intent to injure, he will be precluded from receiving
damages and will have to resort to workers' compensation as his only remedy.' [Citations.]
Here plaintiff neither alleged nor proved that his employer acted deliberately with the specific
intent to injure him.” (129 Cal.App.3d at pp. 818-819.)


Thus, appellant's action is not for an accidental injury, and did not arise from his employment
relationship with Atlas. ( Magliulo v. Superior Court, supra., 47 Cal.App.3d 760, 767-768; Meyer
v. Graphic Arts International Union, supra., 88 Cal.App.3d 176, 178.) Additionally, appellant's
injuries have been found noncompensable in the workers' compensation proceeding, and as noted
in Lagies v. Copley (1980) 110 Cal.App.3d 958, 970 [168 Cal.Rptr. 368], “sound principles of law
authorize a plaintiff/employee's civil suit for damages against his employer or coemployees, where
either (1) his injuries are not compensable through workers' compensation ( Renteria v. County
of Orange (1978) 82 Cal.App.3d 833 ...), or (2) where the injuries incurred were not incidents
of the employment relationship. (Lab. Code, §§ 3203, 3208, 3600.)” 8  We accordingly find that
the causes of action for assault and false imprisonment are not barred by the exclusive remedy
provisions of the Labor Code.


8 The record shows that the damage to appellant's hearing was not given a ratable disability,
and no further compensable damages were either sought or awarded. Respondents complain
that workers' compensation may be awarded for emotional suffering which causes physical
injury, but, as noted in Renteria v. County of Orange, supra., 82 Cal.App.3d 833, 839-840,
no decisional or statutory authority states that “mental suffering, as such, is a compensable
injury.” Here, it appears that neither the loss of hearing nor any alleged emotional damages
are compensable under the Workers' Compensation Act.


(5)We also find recent case support for appellant's causes of action for intentional infliction of
emotional distress.


In Renteria v. County of Orange (1978) 82 Cal.App.3d 833 [147 Cal.Rptr. 447], the employee
filed an action against his employer and fellow employees, claiming that he was subjected to racial
discrimination intended to cause him to resign his employment and suffer mental and physical
distress. ( Id., at p. 835.) Citing Magliulo, the court concluded that the tort of intentional infliction
of emotional distress constitutes “an entire class of civil wrongs outside the contemplation of the
workers' compensation system.” ( Id., at p. 841.) The court also observed that a civil action was
particularly appropriate inasmuch as the employee's emotional injury was neither disabling nor
compensable under workers' compensation law, thus barring any remedy if an action at law was
denied. ( Id., at p. 839.) The Renteria court concluded, as had the court in Magliulo, that “'It may
therefore be proper to say that the provisions of section 3601 ... should be read in light of section
3600 which refers to ”without regard to negligence,“ and that in the absence of a controlling statute
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the courts are free to determine whether the employer loses his immunity from civil suit in the
event he personally intentionally inflicts an injury to the person of his employee.”' ( Id., at p. 838.)


And in McGee v. McNally (1981) 119 Cal.App.3d 891 [174 Cal.Rptr. 253], we approved a cause
of action for intentional infliction of emotional distress by an employee who alleged, in substance,
that “he had been the victim of a campaign *230  of harassment designed by his supervisors
to deprive him of his job and replace him with a fellow worker.” ( Id., at p. 893.) We opined:
“In the case at bench the allegations of physical injury strike us as mere 'makeweight'; no actual
claim of disability is made. We therefore think it a case in which, adopting the rationale of the
decisions cited, compensation outside the Workers' Compensation Act ought to be allowed under
appropriate circumstances. As was said in Renteria v. County of Orange, supra., 82 Cal.App.3d
833: 'We conclude that an employee's cause of action for intentional infliction of emotional distress
constitutes an implied exception to the exclusive remedy provisions of Labor Code section 3601.
We note that our conclusion is in accord with that of a distinguished commentator, who states: ” If
the essence of the tort, in law, is non-physical, and if the injuries are of the usual non-physical sort,
with physical injuries being at most added to the list of injuries as a makeweight, the suit should
not be barred. But if the essence of the action is recovery for physical injury or death, the action
should be barred even if it can be cast in the form of a normally non-physical tort.“ [Citation.]”' (
Id., at p. 895.)


We are cognizant of cases decided after Renteria which have disapproved of civil actions where
physical injury is alleged to have accompanied intentional infliction of emotional distress (see
Gates v. Trans Video Corp. (1979) 93 Cal.App.3d 196 [155 Cal.Rptr. 486], and Ankeny v. Lockheed
Missiles & Space Co. (1979) 88 Cal.App.3d 531 [151 Cal.Rptr. 828]), and note that appellant
has pleaded specific physical damage—loss of hearing. But the gravamen of his complaint
remains emotional harm. He does not claim employment disability, and his injuries have been
found noncompensable in the workers' compensation proceeding. The policy which underlies the
workers' compensation scheme is not subverted by permitting the employee to pursue an action
at law where, as here, his injuries are neither compensable through workers' compensation nor
incidents of the employment relationship. ( Lagies v. Copley, supra., 110 Cal.App.3d 958, 970;
Renteria v. County of Orange, supra., 82 Cal.App.3d 833, 840-841.) And we agree with the
observation made in Renteria, that it would be ironic and contrary to the intent and policy behind
the law if the Workers' Compensation Act, designed to benefit employees, were to be applied to
shield the employer from liability for intentional and outrageous misconduct. ( Id., at p. 841; see
also Lagies v. Copley, supra., 110 Cal.App.3d at pp. 971-972.)


Atlas complains that appellant cannot sue for both aggressive physical acts and infliction of mere
emotional harm. But we find nothing to suggest that these are mutually exclusive actions. Where,
as here, intentional physical acts, ratified by the employer, allegedly cause noncompensable harm
primarily emotional in nature, we conclude that the exclusive remedy provisions do not preclude
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civil claims. ( *231  McGee v. McNally, supra., 119 Cal.App.3d 891, 896-897; Renteria v. County
of Orange, supra., 82 Cal.App.3d 833, 840-841; Magliulo v. Superior Court, supra., 47 Cal.App.3d
760, 769-770.)


Finally, we observe that appellant has satisfactorily alleged the elements necessary to state a cause
of action for intentional infliction of emotional distress, which are: “(1) outrageous conduct by
the defendant, (2) intention to cause or reckless disregard of the probability of causing emotional
distress, (3) severe emotional suffering and (4) actual and proximate causation of the emotional
distress.” ( Agarwal v. Johnson (1979) 25 Cal.3d 932, 946 [160 Cal.Rptr. 141]; quoting from Newby
v. Alto Riviera Apartments (1976) 60 Cal.App.3d 288, 296 [131 Cal.Rptr. 547].)


Outrageous conduct, the only element of the tort at issue here, requires more than “'mere insults,
indignities, threats, annoyances, petty oppressions, or other trivialities ....”' ( Lagies v. Copley,
supra., 110 Cal.App.3d 958, 972; Newby v. Alto Riviera Apartments, supra., 60 Cal.App.3d at
p. 297.) “Behavior may be considered outrageous if a defendant (1) abuses a relation or position
which gives him power to damage the plaintiff's interest; (2) knows plaintiff is susceptible to
injuries through mental distress; or (3) acts intentionally and unreasonably with the recognition
that the acts are likely to result in illness through mental distress.” (60 Cal.App.3d at p. 297.) In
our view, Cook's conduct, allegedly ratified by Atlas, reasonably falls within that definition of
“outrageous.”


The judgment is reversed and the case is remanded to the trial court for proceedings consistent
with the views expressed herein.


Racanelli, P. J., and Elkington, J., concurred.
A petition of respondent Atlas Pacific Engineering for a hearing by the Supreme Court was denied
August 18, 1983. *232


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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197 Cal.App.3d 718, 243 Cal.Rptr. 128


JEFFREY E., a Minor, etc., Plaintiff and Appellant,
v.


CENTRAL BAPTIST CHURCH, Defendant and Respondent


No. G004405.
Court of Appeal, Fourth District, Division 3, California.


Jan 7, 1988.


SUMMARY


In an action against a church, predicated on a theory of respondeat superior, by a child who was
repeatedly sexually molested by a Sunday school teacher and general member of the congregation,
the trial court granted summary judgment in favor of defendant church. Superior Court of Orange
County, No. 462420, Harmon G. Scoville, Judge.)


The Court of Appeal affirmed. It held that the church was not liable under the doctrine of
respondeat superior, since the teacher's conduct was neither related to his position as a Sunday
school teacher, nor was it foreseeable based on his position. (Opinion by Sonenshine, J., with
Wallin, Acting P. J., and Crosby, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Employer and Employee § 28--Liability to Third Persons--Determination of Scope of
Employment.
Under the doctrine of respondeat superior, an employer is liable for the torts of employees
committed within the scope of employment. The determination as to whether an employee
committed a tort during the course of employment turns on whether the act was either required or
incident to his duties or the employee's misconduct could be reasonably foreseen by the employer
in any event.


(2)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Deviation From
Duties.
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If an employee substantially deviates from employment duties for personal purposes, the employer
is not vicariously liable for the employee's torts. *719


(3)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Burden of
Proof.
The burden is on the plaintiff to prove that an employee was acting within the course and scope of
employment at the time of committing a negligent act, in order to hold the employer vicariously
liable.


(4)
Employer and Employee § 28--Liability to Third Persons--Determination of Scope of
Employment--As Question of Law.
Ordinarily, the determination whether an employee was acting in the scope of employment is a
question of fact. However, where there is no dispute over the operable, overt, observable facts,
then the question logically becomes one of law.


(5a, 5b, 5c)
Employer and Employee § 28--Liability to Third Persons-- Scope of Employment and
Ratification--Sexual Molestation of Child by Sunday School Teacher.
Repeated acts of sexual molestation against a child by a Sunday school teacher and general
member of a church congregation, which occurred neither during class times nor authorized church
visitation periods, were in no way related to teaching Sunday school or to going on church-
sponsored visitations. Further, there was no evidence to suggest that such conduct was motivated
by a purpose to serve the church. Rather, the acts were independent, self-serving pursuits, and
entirely unforeseeable by the church. Thus, in an action by the molested child against the church,
predicated on the doctrine of respondeat superior, the trial court properly granted summary
judgment in favor of defendant church.


[See Cal.Jur.3d, Employer and Employee, § 107 et seq.; Am.Jur.2d, Master and Servant, § 426
et seq.]


(6)
Employer and Employee § 27--Liability to Third Persons--Relation of Parties--Unpaid Volunteers.
The applicability of the rule of respondeat superior, holding an employer vicariously liable for the
torts of employees committed in the scope of employment, is the same for both unpaid volunteers
and paid employees.
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(7)
Employer and Employee § 27--Liability to Third Persons--Relation of Parties--Position of Trust--
Sexual Molestation of Child by Sunday School Teacher.
The “use of authority” doctrine, under which an assault by a police officer may render the hiring
governmental entity vicariously liable, does not include within its ambit mere positions of trust,
such as that allegedly present between a Sunday school teacher and a child who was sexually
molested by him. The distinction is that, in the case of a police officer who commits an assault,
the *720  errant conduct arises out of abuse of the officer's official authority; the focus is not on
whether his conduct is foreseeable, but whether the assault arose out of the exercise of job-created
authority over the victim. In contrast, the sexual assaults by the Sunday school teacher were outside
the scope of his authority as established by the church, and any position of trust was developed by
contacts sanctioned by the child's mother, not by any conduct of the church.


COUNSEL
Michael L. Luboviski for Plaintiff and Appellant.
Cooksey, Howard, Martin & Toolen and Robert L. Toolen for Defendant and Respondent.


SONENSHINE, J.


Jeffrey E. appeals the judgment entered upon the granting of Central Baptist Church's motion for
summary judgment pursuant to Code of Civil Procedure section 437c. The sole issue raised is
whether a church is liable for repeated acts of sexual assault on a minor perpetrated by a Sunday
school teacher and general church member.


I
Ernest Schwobeda became a member of Central Baptist Church (CBC) in 1964 and a regular
Sunday school teacher in 1967. He also participated in an organized Thursday evening program
of visitation designed to enlarge CBC's membership. He was not compensated for any of these
activities.


Jeffrey E. first attended CBC's Sunday school classes at the age of five, but Schwobeda was not his
teacher until Jeffrey entered second grade. Sometime thereafter, Schwobeda began picking Jeffrey
up at his home on Thursday evenings. Schwobeda told Jeffrey's mother the boy was “his eyes” at
night and helped him find the homes he was to visit. Jeffrey was also frequently with Schwobeda
on Sunday mornings and evenings. 1  Schwobeda occasionally called for Jeffrey on Saturdays to
do yard work or other errands. The Saturday outings were unrelated to CBC activities. *721
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1 Schwobeda picked Jeffrey up early Sunday morning, brought him home around 1 p.m., and
picked him up at 6:25 p.m. on Sunday evening, returning him home after service around
9 p.m.


The relationship continued for two years. 2  Mrs. E. had no suspicion her son was being sexually
abused. In fact, she felt Schwobeda was a perfect man and idealized him. She encouraged the
relationship due to Jeffrey's father's illness. She felt Schwobeda was fulfilling the role of “second
father” for Jeffrey.


2 Schwobeda was Jeffrey's Sunday school teacher only during the second grade.


In 1984, Schwobeda was arrested and charged with 47 felony counts of child molestation. After
Schwobeda pled guilty to the nine counts involving Jeffrey, the underlying civil complaint for
assault and battery and intentional infliction of emotional distress was filed. 3  CBC moved for
summary judgment claiming Schwobeda's actions were not reasonably foreseeable by CBC,
Schwobeda had no ostensible authority or agency to commit the acts upon Jeffrey, and the acts
were independent, self-serving pursuits unrelated to Schwobeda's duties as a church member or
Sunday school teacher. The parties stipulated the facts were not in dispute. The trial court ruled
there was no triable issue of material fact and granted CBC's motion for summary judgment. 4


3 It appears service was not perfected on Schwobeda. He did not participate below and is not
a party to this appeal.


4 In his points and authorities in opposition to CBC's motion for summary judgment, Jeffrey
“concede[d] ... that where, as here, the material facts are not disputed, the question of whether
an employee or agent's wrongful act falls within the scope of employment or agency is a
question of law.”


II
(1) Under the doctrine of respondeat superior, an employer is liable for the torts of employees
committed within the scope of employment. (Ducey v. Argo Sales Co. (1979) 25 Cal.3d 707, 721
[159 Cal.Rptr. 835, 602 P.2d 755]; Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d 956, 960
[88 Cal.Rptr. 188, 471 P.2d 988].) “The determination as to whether an employee committed a tort
during the course of his employment turns on whether '1) the act performed was either required or
”incident to his duties“ ..., or 2) the employee's misconduct could be reasonably foreseen by the
employer in any event. ...' [Citation.]” (Martinez v. Hagopian (1986) 182 Cal.App.3d 1223, 1228
[227 Cal.Rptr. 763].) ( 2) If the employee substantially deviates from the employment duties for
personal purposes, the employer is not vicariously liable. 5  ( Hinman v. Westinghouse *722  Elec.
Co., supra, 2 Cal.3d at p. 960.) ( 3) “The burden of proof is on the plaintiff to demonstrate that the
negligent act was committed within the scope of employment. [Citations.]” ( Ducey v. Argo Sales
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Co., supra, 25 Cal.3d at p. 721.) ( 4) Scope of employment is normally a question of fact. However,
“where there is no dispute over the operable, overt, observable facts, then the question logically
becomes one of law.” (Golden West Broadcasters, Inc. v. Superior Court (1981) 114 Cal.App.3d
947, 956 [171 Cal.Rptr. 95].)


5 The Restatement Second of Agency section 228 outlines the test for determining what
conduct may be within the scope of employment: “(1) Conduct of a servant is within the
scope of employment if, but only if: [¶] (a) it is of the kind he is employed to perform; [¶]
(b) it occurs substantially within the authorized time and space limits; [¶] (c) it is actuated,
at least in part, by a purpose to serve the master; and (d) if force is intentionally used by the
servant against another, the use of force is not unexpectable by the master. [¶] (2) Conduct of
a servant is not within the scope of employment if it is different in kind from that authorized,
far beyond the authorized time or space limits, or too little actuated by a purpose to serve
the master.” Applying either the Restatement definition or the test enunciated in Martinez v.
Hagopian, supra, to the present facts, the result is the same.


(5a), ( 6)(See fn. 6.) We must therefore decide whether Schwobeda's activities were within the
scope of his employment. 6  ( 5b) Certainly Schwobeda was not employed to molest young boys. 7


There is no evidence the acts occurred during Sunday school. And the record indicates there was
always at least one other adult present during the Sunday school classes. Only one of the acts to
which Schwobeda pled guilty occurred on a Thursday, 8  but we do not know whether this was
during a visitation period. There is no evidence to suggest Schwobeda's conduct was actuated by a
purpose to serve CBC. Rather, the acts were independent, self-serving pursuits unrelated to church
activities. Finally, Schwobeda's acts of sexual molestation were not foreseeable “in light of the
duties [he was] hired to perform.” (Alma W. v. Oakland Unified School Dist. (1981) 123 Cal.App.3d
133, 142 [176 Cal.Rptr. 287].) “There is no aspect of a [Sunday school teacher's or member's]
duties that would make sexual assault anything other than highly unusual and very startling.” ( Id.,
at p. 143.) We conclude Schwobeda's acts against Jeffrey were neither required, incidental to his
duties, nor foreseeable. They were, therefore, not within the scope of his employment.


6 The rule's applicability is the same for both unpaid volunteers and paid employees. (Malloy
v. Fong (1951) 37 Cal.2d 356 [232 P.2d 241]; Leno v. Young Men's Christian Assn. (1971)
17 Cal.App.3d 651 [95 Cal.Rptr. 96].)


7 The parties apparently stipulated in the trial court that CBC had the right to control the
activities of Schwobeda as a Sunday school teacher and as a general church member
participating in visitation. CBC's response asserted Schwobeda had neither actual nor
apparent authority to order Jeffrey to go on visitation trips without the parent's consent.
However, CBC never denied it had the right to control Schwobeda's activities at Sunday
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school or on visitations. Instead, it asserted the sexual acts were neither incident to
Schwobeda's duties as a Sunday school teacher nor foreseeable.


8 Of the nine counts of molestation involving Jeffrey, to which Schwobeda pled guilty, only
one provided a specific date, i.e., June 14, 1984. We judicially notice June 14, 1984, is a
Thursday. The other counts merely set forth a month and year, e.g., March 1984.


(7) Jeffrey attempts to bring Schwobeda's conduct within the respondeat superior doctrine by
arguing CBC placed Schwobeda in a position of trust equal to the position of authority of the
deputy sheriff in White v. County of Orange (1985) 166 Cal.App.3d 566 [212 Cal.Rptr. 493]. His
*723  reliance on that decision is misplaced. In White, we were not called upon to decide if a
sexual assault was within the scope of employment of a deputy sheriff. 9


9 Appellant incorrectly assumes the conduct in White involved a sexual assault. There, shortly
after midnight, an Orange County deputy sheriff on patrol in a marked sheriff's unit stopped
a vehicle driven by White. He placed White in his patrol car and, during the several hours
he drove her around, threatened to rape and murder her. However, there were no sexual acts
committed by the deputy.


Rather, applying the test set forth in Alma W. v. Oakland Unified School Dist., supra, 123
Cal.App.3d at page 139, we determined the wrongful acts flowed from the very exercise of the
authority which was an integral part of a deputy sheriff's duties.


“A police officer is entrusted with a great deal of authority. This authority distinguishes the
situation here from the facts of Alma W. Unlike a school custodian, the police officer carries the
authority of the law with him into the community. The officer is supplied with a conspicuous
automobile, a badge and a gun to ensure immediate compliance with his directions. The officer's
method of dealing with this authority is certainly incidental to his duties; indeed, it is an integral
part of them.” (White v. County of Orange, supra, 166 Cal.App.3d 566, 571.) We are not persuaded
White's “use of authority” should be expanded to include “position of trust.”


The distinguishing feature in White is that the errant conduct arose out of an abuse of the employee's
official authority. By virtue of the exercise of this authority, the police officer was able to perpetrate
his assault. The focus is not on whether the police officer's activity is either characteristic or
foreseeable, but rather on whether the assault arose out of the exercise of job-created authority
over the plaintiff. That situation is not present here.


There was not an abuse of authority which had been established by reason of a special relationship
created by CBC. Schwobeda's “position of trust” developed not because he was Jeffrey's Sunday
school teacher or because he was a member of CBC's congregation. Rather, it flourished through
numerous other contacts sanctioned by Jeffrey's mother. And it is undisputed that none of the acts
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occurred on CBC property or during Sunday school. It is also undisputed children were not a part of
visitation; that was an adult function. Schwobeda's actions in taking Jeffrey along during visitations
were outside the scope of his authority as established by CBC. Finally, it was not asserted in the
complaint that any of the acts of molestation actually occurred during any of the times Schwobeda
took Jeffrey on visitation.


The facts of the instant case fall more closely in line with those of Rita M. v. Roman Catholic
Archbishop (1986) 187 Cal.App.3d 1453 [ *724  232 Cal.Rptr. 685]. In Rita M., the plaintiff, a
16-year-old girl, was allegedly seduced by seven priests of the Roman Catholic Church of the
Archdiocese of Los Angeles. Two of these priests had heard the girl's confessions and were admired
and respected by her. They utilized their positions as priests and their confidential relationship
with the girl to entice her to have sexual intercourse with them and other priests. They told her the
sexual acts were ethically and religiously permissible. As a result of the priests' actions, the girl
became pregnant and was secreted to the Philippine Islands to give birth. She was neglected there
and became ill and malnourished. A civil action followed and the Archbishop of the Los Angeles
Archdiocese was named a defendant on the theory of respondeat superior.


After discussing Alma W. v. Oakland Unified School Dist., supra, 123 Cal.App.3d 133, the Milla
court concluded: “It would defy every notion of logic and fairness to say that sexual activity
between a priest and a parishioner is characteristic of the Archbishop of the Roman Catholic
Church. There is simply no basis for imputing liability for the alleged conduct of the individual
defendant-priests in this instance to the respondent Archbishop. Similarly, appellant has not
pointed out any fact which could lead this court to a conclusion that the Archbishop 'ratified' the
concupiscent acts of the priests.” (Rita M. v. Roman Catholic Archbishop, supra, 187 Cal.App.3d
at p. 1461.)


(5c) We find no basis for distinguishing a Catholic priest from a Protestant Sunday school teacher.
CBC is not liable under the theory of respondeat superior for the sexual molestion of Jeffrey E.
because “the connection between [Schwobeda's] duties and [his] wrongful action has become so
attenuated that the law will not hold the employer vicariously liable. Sexual molestation is in no
way related to [teaching Sunday school, or to going on church-sponsored visitations], or any of the
other tasks that are required of a [church Sunday school teacher or member].” (Alma W. v. Oakland
Unified School Dist., supra, 123 Cal.App.3d at pp. 139-140.)


Judgment affirmed. Respondent to receive costs.


Wallin, Acting P. J., and Crosby, J., concurred. *725


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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48 Cal.3d 438, 769 P.2d 948, 256 Cal.Rptr. 766, 57 USLW 2591, 52 Ed. Law Rep. 638
Supreme Court of California


JOHN R., a Minor, etc., et al., Plaintiffs and Appellants,
v.


OAKLAND UNIFIED SCHOOL DISTRICT, Defendant and Respondent


No. S003000.
Mar 30, 1989.


SUMMARY


A student who had been molested by his teacher while participating in a officially sanctioned
extracurricular program brought an action against the teacher and the school district, alleging that
the district was vicariously liable for the teacher's acts and directly liable for its own negligence.
The trial court sustained the district's demurrer to the student's third amended complaint as to
the causes of action based on vicarious liability. At the outset of trial, the trial court granted the
district's motion for nonsuit as to the remaining causes of action, on the ground that the student
had failed to comply with the claims requirements of Gov. Code, § 900 et seq. (the Tort Claims
Act), and entered judgment in the district's favor on all causes of action against it. (Superior Court
of Alameda County, No. 562154-9, John S. Cooper, Judge.) The Court of Appeal, First Dist., Div.
One, No. A032560, reversed both the grant of nonsuit and the earlier order sustaining the district's
demurrer to those causes of action premised on a theory of vicarious liability.


The Supreme Court affirmed the judgment of the Court of Appeal insofar as it reversed the trial
court's grant of nonsuit based on the untimeliness of the student's late-claim application under
Gov. Code, § 900 et seq. It reversed the judgment of the Court of Appeal insofar as that judgment
reversed the trial court's order sustaining the district's demurrer to the causes of action premised on
vicarious liability. The court held that for purposes of applying the doctrine of equitable estoppel,
the time for filing a claim against the district was tolled during any period in which the teacher's
threats prevented the student from pursuing his claim, and thus whether the district was estopped
from asserting the student's failure to comply with the claims requirements was a question of fact
for the trial court on remand. The court also held that under the circumstances, the justifications
underlying the doctrine of respondeat superior would not be served by imposing *439  vicarious
liability on the district. (Opinion by Arguelles, J., *  with Broussard, J., concurring. Separate
concurring and dissenting opinion by Mosk, J. Separate concurring and dissenting opinion by
Eagleson, J., with Lucas, C.J., and Panelli, J., concurring. Separate concurring and dissenting
opinion by Kaufman, J.)
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* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson
of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d)
Government Tort Liability § 19--Excuse or Relief From Necessity of Timely Filing Claim--
Teacher's Threats Against Student as Estopping School District.
In an action by a student against a school district arising from the student's second molestation
by a school district teacher, the trial court erred in granting a nonsuit in favor of the district on
the question whether the suit was barred as a result of the student's failure to comply with the
claims requirements of Gov. Code, § 900 et seq. (the Tort Claims Act). For purposes of applying
the doctrine of equitable estoppel, the time for filing a claim against the district was tolled during
any period in which the teacher's threats prevented the student from pursuing his claim. Thus,
whether the district was estopped from asserting the student's failure to comply with the claims
requirements was a question of fact for the trial court on remand.


(2a, 2b)
Government Tort Liability § 19--Excuse or Relief From Necessity of Timely Filing Claim--
Estoppel--Conduct by Public Employees Preventing Filing of Claim.
A public entity may be estopped from asserting the limitations of the tort claims statute (Gov.
Code, § 900 et seq.) where its agents or employees have prevented or deterred the filing of a timely
claim by some affirmative act. Estoppel most commonly results from misleading statements about
the need for or advisability of a claim; actual fraud or the intent to mislead is not essential. A
fortiori, estoppel may certainly be invoked when there are acts of violence or intimidation that are
intended to prevent the filing of a claim. (Per Arguelles, J., *  Broussard and Mosk, JJ.)


[Waiver of, or estoppel to assert, failure to give required notice of claim of injury to municipality,
county, or other governmental agency or body, note, 65 A.L.R.2d 1278.] *440


(3)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment and
Ratification--Questions of Fact and Law.
An employer's liability extends to torts of an employee committed within the scope of his
employment. This includes willful and malicious torts as well as negligence. Whether a tort was
committed within the scope of employment is ordinarily a question of fact; it becomes a question
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of law, however, where the undisputed facts would not support an inference that the employee was
acting within the scope of his employment. (Per Arguelles, J., *  and Broussard, J.)


(4)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment and
Ratification--Business and Personal Purposes Combined.
The fact that an employee is not engaged in the ultimate object of his employment at the time
of his wrongful act does not preclude attribution of liability to an employer. The employer is not
liable if the employee substantially departs from his duties for purely personal reasons, but where
the employee is combining his own business with that of his employer, or attending to both at
substantially the same time, no nice inquiry will be made as to which business he was actually
engaged in at the time of injury, unless it clearly appears that neither directly nor indirectly could
he have been serving his employer. (Per Arguelles, J., *  and Broussard, J.)


(5a, 5b, 5c)
Government Tort Liability § 14--Vicarious Liability of School District for Molestation of Student
by Teacher.
In an action by a student against a school district arising from the student's sexual molestation
by a school district teacher while the student was participating in an officially sanctioned,
extracurricular program at the teacher's apartment, the trial court did not err in sustaining, without
leave to amend, the district's demurrer to the student's causes of action on which the student sought
to hold the district liable under the doctrine of respondeat superior. The justifications underlying
that doctrine would not be served by imposing vicarious liability under such circumstances.


[See Cal.Jur.3d (Rev), Government Tort Liability, § 54.]


(6)
Employer and Employee § 26--Liability to Third Persons--Respondeat Superior Doctrine--
Justification.
The principal justification for the application of the doctrine of respondeat superior in any case is
the fact that the employer may spread the risk through insurance and carry the cost thereof as part
of his costs of doing business. The losses caused by the torts of the employees, which as a practical
matter are *441  sure to occur in the conduct of the employer's enterprise, are placed upon that
enterprise itself, as a required cost of doing business. (Per Arguelles, J., *  and Broussard, J.)


[See Am.Jur.2d, Master and Servant, § 417.]
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ARGUELLES, J. *


* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson
of the Judicial Council.


John R., then a 14-year-old junior high school student, allegedly was sexually molested by
his mathematics teacher while he was at the teacher's apartment participating in an officially
sanctioned, extracurricular program. The principal question before us is whether the school district
that employed the teacher can be held vicariously liable for the teacher's acts under the doctrine
of respondeat superior. We hold that the doctrine is not applicable in these circumstances and that
while the school district may be liable if its own direct negligence is established, it cannot be held
vicariously liable for its employee's torts.


Facts 1


At the time of the incidents giving rise to this case, John R. was a ninth grade student at a junior high
school in the Oakland Unified School District *442  (district). His mathematics teacher, who had
also taught John in the seventh grade, asked John to participate in the school's instructional, work-
experience program, under which students received both school credit and monetary payments for
assisting teachers by, for example, helping to correct other students' papers. The nature of the tasks
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would suggest that the program was aimed mainly at high-performing students. John had a history
of poor grades in mathematics, but his marks in this teacher's class reflected what his attorney, no
doubt ironically, termed “a remarkable increase in his ability to do math ....”


1 As this case comes before us following an appeal from a judgment of nonsuit at the outset
of trial and a prior order sustaining a demurrer to the third amended complaint, we accept
as true the facts alleged by plaintiffs. (Sullivan v. County of Los Angeles (1974) 12 Cal.3d
710, 714, fn. 3 [117 Cal.Rptr. 241, 527 P.2d 865]; Smith v. Roach (1975) 53 Cal.App.3d 893,
897 [126 Cal.Rptr. 29].)


Whether legitimately or through artificially inflated grades, John was allowed to participate in
the program. Performance of the required work by students at teachers' homes was an option
authorized by the district, and the teacher either encouraged or required John to come to his
apartment for this purpose. Over the course of many sessions at the teacher's apartment, the teacher
sought to develop a close relationship with John as the boy's tutor and counselor, and ultimately
endeavored to seduce him. The teacher attempted to convince John that engaging in sex acts with
him would be a constructive part of their relationship and, at times, threatened to give John failing
grades if John would not go along with his desires and said he would tell people that John had
solicited sex from him. On one occasion in February of 1981, the teacher succeeded in pressuring
John into sexual acts, including oral copulation and anal intercourse.


When John protested and told the teacher he would report the incidents to his parents, the teacher
threatened to retaliate against him if he revealed what had taken place. As a result of these threats,
and his embarrassment and shame at what had happened, John did not disclose the incidents to
anyone for a number of months. John finally told his father about the molestation 10 months later
in December 1981.


John's mother reported the incident to the district that same month, speaking to the vice-principal
of John's school and a district community relations representative and asking them how she should
proceed. She was advised to put the matter in the hands of the police, who were then told of the
molestation by the district representative. John's mother also contacted an attorney and was advised
by him to wait for the criminal investigation to substantiate John's charges before she pursued any
civil remedy. 2  *443


2 Criminal charges were filed against the teacher on the theory, based on John's statements at
the time, that the molestation occurred in May of 1981. John so testified at the teacher's trial
in August of 1982. After both sides had rested in that trial, the court dismissed the charges.
The parties before us agreed in the Court of Appeal that the case was dismissed because the
evidence showed, and the judge stated, that the incident could not have occurred any later
than February of 1981.
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John's parents, on behalf of their son and on their own behalf, brought suit against the teacher
and the district, alleging that the district was vicariously liable for the teacher's acts and directly
liable for its own negligence. After two rounds of demurrers and amended complaints, the district's
demurrer to plaintiffs' third amended complaint was sustained without leave to amend as to the
four causes of action on which plaintiffs sought to hold the district indirectly liable for the teacher's
acts under the doctrine of respondeat superior. The case then proceeded to trial against the teacher
on all causes of action and against the district limited to those causes of action premised upon its
direct liability for negligent hiring and supervision of the teacher. At the outset of trial, the district's
motion for nonsuit as to those remaining claims was granted on grounds unrelated to the merits
(post, p. 444), and judgment was entered in the district's favor on all causes of action against it.


The Court of Appeal reversed both the grant of nonsuit and the earlier order sustaining the district's
demurrer to those causes of action against it premised on a theory of vicarious liability, reasoning
that the facts as pleaded by plaintiffs could allow the trier of fact to find the district responsible for
the tort of its employee because the teacher's misconduct, although not within or contemplated by
his official duties, was made possible by his use, and abuse, of the official, job-created authority
he was given over the boy. We granted review to determine whether the Court of Appeal correctly
resolved this unsettled and significant question.


Discussion


Timeliness of Claim
(1a) Before we turn to the vicarious liability issue, we must first address a threshold question—
whether plaintiffs complied in timely fashion with the requirements of the California Tort Claims
Act (Gov. Code, § 900 et seq.)—for if we were to conclude they did not, all of their claims against
the district would be barred on that ground (Gov. Code, § 945.4; see Whitfield v. Roth (1974) 10
Cal.3d 874, 883 [112 Cal.Rptr. 540, 519 P.2d 588]), and we would have no occasion to consider
whether the district could be held vicariously liable for the tort of its employee. The question arises
here because plaintiffs did not present a written claim to the district within 100 days of the accrual
of their causes of action—measured from the date that John was molested—as then required by
Government Code section 911.2, nor did they present an application for leave to file a late claim
within 1 year *444  of that time, as required by Government Code section 911.4, subdivision (b). 3


3 A cause of action accrues for purposes of the filing requirements of the Tort Claims Act on the
same date a similar action against a nonpublic entity would be deemed to accrue for purposes
of applying the relevant statute of limitations. (Gov. Code, § 901.) For minors, however, the
time of accrual is generally more significant in the context of the claims statute. With certain
exceptions, the statute of limitations does not run during the time a potential plaintiff is a
minor, and such a party accordingly has up to a year after attaining the age of majority to
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bring suit on a cause of action for personal injury. (See Code Civ. Proc., § 352, subd. (a).) This
respite does not apply to a claim against a public entity under the Tort Claims Act, however
(Code Civ. Proc., § 352, subd. (b)), and Government Code section 911.4, subdivision (b)
expressly provides that the “time during which the person who sustained the alleged injury,
damage, or loss is a minor shall be counted” in determining whether a late-claim application
was timely filed within one year of the accrual of the cause of action.


Although the trial court initially found that plaintiffs should be excused from the statutory claim
requirement, it later granted a nonsuit in favor of the district on this issue. The Court of Appeal,
however, reversed the trial court on this point, holding that plaintiffs' late-claim application,
presented to the district in May 1982 some 15 months after the assault, was made within the
allowable 1-year period because, under the “delayed discovery” doctrine (see Neel v. Magana,
Olney, Levy, Cathcart & Gelfand (1971) 6 Cal.3d 176, 187 [98 Cal.Rptr. 837, 491 P.2d 421]),
plaintiffs' causes of action should not be deemed to have accrued until John told his parents about
the incidents in December 1981. The district contends the Court of Appeal erred in finding the
claim timely on that basis.


Our initial review of this issue raised a serious question in our minds whether the relevant
authorities supported application of a delayed-discovery theory of accrual on the facts of this case,
but it appeared that, under the reasoning of a number of recent Court of Appeal decisions (see,
e.g., Snyder v. Boy Scouts of America, Inc. (1988) 205 Cal.App.3d 1318, 1324 [253 Cal.Rptr. 156];
DeRose v. Carswell (1987) 196 Cal.App.3d 1011, 1026 [242 Cal.Rptr. 368]), the facts alleged in
the complaint, if proven, might well demonstrate that the claim was timely filed under a theory of
equitable estoppel. We accordingly requested the parties to file supplemental briefs on the question
and, having fully considered the issue, now conclude it is appropriate to remand the timeliness
question for a factual determination on the applicability of equitable estoppel. 4  *445


4 This is not, as Justice Eagleson's concurring and dissenting opinion would have it (conc. and
dis. opn., post, p. 459), delayed discovery in different guise. Quite simply, equitable estoppel
may prove to preclude the district from asserting that plaintiffs' claims were not timely made;
it cannot, as might delayed accrual of the causes of action, lead to the conclusion that the
claims were in fact timely. As a result, equitable estoppel imposes requirements on a claimant
that a delayed-discovery theory of accrual would not. (See, e.g., Regus v. Schartkoff (1957)
156 Cal.App.2d 382, 387 [319 P.2d 721].) That the two doctrines may produce similar results
in some circumstances does not make them equivalents, and it is misleading to assert that
the majority does so.


(2a) It is well settled that a public entity may be estopped from asserting the limitations of the
claims statute where its agents or employees have prevented or deterred the filing of a timely claim
by some affirmative act. (See, e.g., Fredrichsen v. City of Lakewood (1971) 6 Cal.3d 353, 357-359
[99 Cal.Rptr. 13, 491 P.2d 805]; Rand v. Andreatta (1964) 60 Cal.2d 846, 850 [36 Cal.Rptr. 846,
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389 P.2d 382]; Bruce v. Jefferson Union High Sch. Dist. (1962) 210 Cal.App.2d 632, 635 [26
Cal.Rptr. 762].) Estoppel most commonly results from misleading statements about the need for
or advisability of a claim; actual fraud or the intent to mislead is not essential. (See Industrial
Indem. Co. v. Ind. Acc. Com. (1953) 115 Cal.App.2d 684, 689-690 [252 P.2d 649].) A fortiori,
estoppel may certainly be invoked when there are acts of violence or intimidation that are intended
to prevent the filing of a claim. (See, e.g., DeRose v. Carswell, supra, 196 Cal.App.3d at p. 1026;
Longo v. Pittsburgh and Lake Erie Railroad Co., N.Y.C. Sys. (3d Cir. 1966) 355 F.2d 443, 444.)
( 1b) And here, the teacher's threats to retaliate against John if the boy reported the incidents of
sexual molestation allegedly did just that.


Although the teacher's alleged threats in this case were no doubt motivated largely by self-interest,
rather than to prevent John from filing a claim against the district, it would clearly be inconsistent
with the equitable underpinnings of the estoppel doctrine to permit the district to benefit to
plaintiffs' detriment by such threats. (Cf. Dettamanti v. Lompoc Union School Dist. (1956) 143
Cal.App.2d 715, 722-723 [300 P.2d 78].) Putting aside for the moment the substantive question
whether the district may be held vicariously liable for the teacher's alleged molestation of John, we
have no hesitation in concluding that the teacher's threats may be taken into account in resolving
the procedural status of plaintiffs' claims against the district. 5  Plaintiffs alleged that the district's
own negligent conduct—e.g., *446  the failure to make an adequate investigation of the teacher's
background before hiring him and the failure to guarantee that the extracurricular program was
properly supervised—renders it liable for their injuries. Assuming plaintiffs can establish their
case, it would plainly be inequitable to permit the district to escape liability only because the
teacher's threats succeeded in preventing his victim from disclosing the molestation until the time
for filing a claim against the district had elapsed. We conclude that, for purposes of applying
equitable estoppel, the time for filing a claim against the district was tolled during the period that
the teacher's threats prevented plaintiffs from pursuing their claims.


5 The concurring and dissenting opinion of Justice Eagleson apparently thinks it contradictory
for us to conclude that the teacher's threats may be the basis of an estoppel against
the district although we conclude the district cannot be held vicariously liable for the
teacher's underlying conduct. (See conc. and dis. opn., post, pp. 455-457.) Not so. There
is no inconsistency in distinguishing the acts supporting a claim of estoppel here (the
teacher's threats) from those on which plaintiffs premise their causes of action (the sexual
molestation), for estoppel rests on the conduct which precluded the filing of a claim, conduct
separate and apart from that which caused the injury on which the claim is based. First, such
threats might be made by an employee in an effort to conceal any number of underlying
torts, some of which would be within the scope of employment and others not. Whether an
employer would be vicariously liable on the underlying claim has no bearing on whether
the threats would justify an estoppel, allowing that claim to be brought and the question of
vicarious liability resolved on the merits. Second, even if, as here, the conduct which caused
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the injury falls outside the scope of employment and fails to provide a basis for imposing
vicarious liability, the employer may be independently liable for its own conduct. And if the
employee succeeds by threats or duress in coercing the victim not to file a claim within the
relevant period, the employer may be estopped from relying on that separate and independent
misconduct to absolve itself of any responsibility for its own acts.


We do not determine as a matter of law that the district is estopped from asserting as a defense
plaintiffs' failure to comply with the claims statutes. That is a question of fact for the trial court
on remand. (Henry v. City of Los Angeles (1962) 201 Cal.App.2d 299, 306 [20 Cal.Rptr. 440].)
Because the trial court did not analyze the timeliness of plaintiffs' claims in this light, it made no
findings on any of the factual issues relevant to the equitable estoppel doctrine. It did not determine
(1) whether any threats were in fact made by the teacher, (2) when the effect of any such threats
ceased, or (3) whether plaintiffs acted within a reasonable time after the coercive effect of the
threats had ended. (See DeRose v. Carswell, supra, 196 Cal.App.3d at pp. 1026-1027; Bertorelli
v. City of Tulare (1986) 180 Cal.App.3d 432, 440-442 [225 Cal.Rptr. 582].) In the absence of an
adverse finding on any of these points, it was error to have granted a nonsuit in favor of the district
on the timeliness question; on remand, the trial court must resolve these matters to determine
whether the action may go forward. 6


6 In determining when the estoppel ceased to operate here, the trial court must take into account
the nature of the conduct on which the estoppel is based—conduct that here lacks a clear
ending point, particularly in light of the allegations that the teacher's threats against John
continued even after the boy had told his parents of the molestation and the incidents had
been reported to the district and the police. The finding on that point will not only affect the
inquiry into whether plaintiffs acted within a reasonable time after the estoppel expired, but
will also dictate whether plaintiffs must show the delay in filing their claims was excused
by mistake or excusable neglect (see Gov. Code, § 946.6, subd. (c)) and whether the district
should have the opportunity to demonstrate prejudice in defending against the claims as a
result of the delay. (See Viles v. State of California (1967) 66 Cal.2d 24, 32 [56 Cal.Rptr.
666, 423 P.2d 818].)


Our decision that a remand is required on the timeliness question brings to the fore the more
pressing question in this case, as we must now decide whether plaintiffs should not only have the
opportunity to pursue their claims against the district premised upon its direct liability for negligent
hiring and supervision of the teacher, but whether they may also seek to *447  hold the district
vicariously liable for the acts of its employee under the doctrine of respondeat superior.


Vicarious Liability
The principles governing application of the doctrine of respondeat superior to make an employer
responsible for the torts of an employee are familiar and easily stated. (3) “[A]n employer's liability
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extends to torts of an employee committed within the scope of his employment. [Citation.] This
includes willful and malicious torts as well as negligence. [Citation.]” (Martinez v. Hagopian
(1986) 182 Cal.App.3d 1223, 1227 [227 Cal.Rptr. 763].) Whether a tort was committed within
the scope of employment is ordinarily a question of fact; it becomes a question of law, however,
where the undisputed facts would not support an inference that the employee was acting within
the scope of his employment. (Alma W. v. Oakland Unified School Dist. (1981) 123 Cal.App.3d
133, 138 [176 Cal.Rptr. 287].)


Scope of employment is viewed broadly in this context. (4) “The fact that an employee is not
engaged in the ultimate object of his employment at the time of his wrongful act does not preclude
attribution of liability to an employer. [Citation.]” (Alma W., supra, 123 Cal.App.3d at p. 139.)
The employer is not liable if the employee substantially departs from his duties for purely personal
reasons (ibid.), but “where the employee is combining his own business with that of his employer,
or attending to both at substantially the same time, no nice inquiry will be made as to which
business he was actually engaged in at the time of injury, unless it clearly appears that neither
directly nor indirectly could he have been serving his employer.” (Lockheed Aircraft Corp. v. Ind.
Acc. Com. (1946) 28 Cal.2d 756, 758-759 [172 P.2d 1], quoted with approval in Perez v. Van
Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 970 [227 Cal.Rptr. 106, 719 P.2d 676].)


(5a) The question before us here is whether an employer (specifically, a school district) can be
held liable for a sexual assault committed by an employee (here, a teacher) on another person
(particularly, on a student committed to that teacher's supervision). The natural, initial reaction is
“No! Of course not!” A more personal escapade less related to an employer's interests is difficult
to imagine. But the question is not so easily disposed of. It is closer than might appear upon first
examination, but we ultimately conclude the Court of Appeal erred in reversing the trial court on
this point.


The courts of other jurisdictions and our own Courts of Appeal have struggled in recent years over
whether and how to apply the respondeat superior doctrine to the sexual assaults or misconduct
of employees. The *448  historical and perhaps still prevailing point of view declines to impose
vicarious liability in such circumstances. 7  But the other school of thought has its adherents as
well, 8  and what we must decide here is if such liability should be imposed in light of the law of
this state and the purposes of the doctrine.


7 See Jeffrey E. v. Central Baptist Church (1988) 197 Cal.App.3d 718, 722-724 [243 Cal.Rptr.
128] (church not liable for sexual abuse of minor by Sunday school teacher); Rita M.
v. Roman Catholic Archbishop (1986) 187 Cal.App.3d 1453, 1461 [232 Cal.Rptr. 685]
(archbishop not liable for sexual relations between seven priests and minor parishioner);
Alma W., supra, 123 Cal.App.3d at pages 143-144 (school district not liable for rape of
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student by janitor); Boykin v. District of Columbia (D.C.App. 1984) 484 A.2d 560, 562-563
(school district not liable for sexual assault on student by teacher); Bozarth v. Harper Creek
Bd. of Ed. (1979) 94 Mich.App. 351 [288 N.W.2d 424, 425] (same); Gambling v. Cornish
(N.D.Ill. 1977) 426 F.Supp. 1153, 1155 (municipality not liable for abduction and rape by
police officers).


8 See Richard H. v. Larry D. (1988) 198 Cal.App.3d 591, 596 [243 Cal.Rptr. 807] (liability of
clinic where psychotherapist consulted by married couple had sexual relations with the wife);
White v. County of Orange (1985) 166 Cal.App.3d 566, 571-572 [212 Cal.Rptr. 493] (liability
of county for deputy sheriff's threats to rape motorist); Simmons v. United States (9th Cir.
1986) 805 F.2d 1363, 1368-1371 (liability of federal agency for mental health counselor's
sexual involvement with client); Turner v. State (La.App. 1986) 494 So.2d 1292, 1295-1296
(liability of state for National Guard recruiter's sexual misconduct with applicants); Marston
v. Minneapolis Clinic of Psychiatry (Minn. 1982) 329 N.W.2d 306, 310-311 (liability of clinic
for therapist's sexual relations with patient); Applewhite v. City of Baton Rouge (La.App.
1979) 380 So.2d 119, 121-122 (liability of city for policeman's rape of detainee); Lyon v.
Carey (D.C.Cir. 1976) 533 F.2d 649, 651 [174 App.D.C. 422] (liability of employer for
deliveryman's rape of customer).


Plaintiffs urge us to take the approach adopted by the Court of Appeal, which looked not to whether
a teacher's sexual abuse of a student is foreseeable in the sense that it is characteristic of the job or
broadly incidental to a school district's activities (see Perez, supra, 41 Cal.3d at p. 968), but rather
to the nature of the teacher-student relationship. The essence of their argument is that vicarious
liability is appropriate when the tort is a consequence of the employer's conferring of official
authority on the employee. That is, plaintiffs would have us impose liability on the employer if: (1)
there is an official, job-created, hierarchical relationship by which the employee is given authority
over a certain, and possibly limited, class of persons; and (2) there is a sufficient nexus between
the exercise of that authority and the commission of the tort that it was foreseeable the authority
so conferred might be abused to the detriment of the victim.


We recognize that this theory is not without substance. It serves to explain certain of the decisions
imposing liability on employers for the sexual misconduct of their employees and to distinguish
those cases declining to hold the employer responsible, and finds some support in the language
of both lines of cases. *449


In Alma W., supra, 123 Cal.App.3d 133, for example, holding a school district not liable for a
janitor's rape of a student, the court noted: “In each of the[ ] cases [in which an employer was
held vicariously liable for an employee's tortious assault on a third party], a work-related dispute
preceded the assault. ... [I]t is clear from this line of cases ... that the acts leading up to the tort must
bear some relation to the employee's duties.” ( Id., at p. 141.) Unlike the present case, there was
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plainly no work-related basis for the janitor's assault, no authority given him over the student, and
no more than “an independent, self-serving pursuit wholly unrelated to his custodial duties.” (Ibid.)


In White, supra, 166 Cal.App.3d 566, holding a county subject to vicarious liability for the threats
made by a deputy sheriff to rape and murder a motorist he had stopped, the court employed
substantially the reasoning plaintiffs would have us adopt here: “A police officer is entrusted with
a great deal of authority. This authority distinguishes the situation here from the facts of Alma
W. Unlike a school custodian, the police officer carries the authority of the law with him into the
community. The officer is supplied with a conspicuous automobile, a badge and a gun to ensure
immediate compliance with his directions. The officer's method of dealing with this authority is
certainly incidental to his duties; indeed, it is an integral part of them. ... [T]he wrongful acts
flowed from the very exercise of this authority. [¶] It follows that the employer/government must
be responsible for acts done during the exercise of this authority.” ( Id., at p. 571.)


And in Jeffrey E., supra, 197 Cal.App.3d 718, holding a church not responsible for a Sunday
school teacher's molestation of a minor, the same Court of Appeal that decided White explained
its earlier decision: “The distinguishing feature in White is that the errant conduct arose out of an
abuse of the employee's official authority. By virtue of the exercise of this authority, the police
officer was able to perpetrate his assault. The focus is not on whether the police officer's activity
is either characteristic or foreseeable, but rather on whether the assault arose out of the exercise
of job-created authority over the plaintiff.” ( Id., at p. 723.)


Plaintiffs urge us to adopt this rationale and to find the authority given a teacher over a student
tantamount to that given the police officer over the community at large. We agree that in the eyes
of a child, a teacher's authority can be very great. And here the complaint alleged the teacher used
his authority to obtain John's participation in the extracurricular program and thereby obtained
the boy's presence at the teacher's home away from other eyes. The teacher told John that sexual
conduct was part of a teacher-student relationship and was intended to help John with his problems.
The extensive control teachers are authorized to exercise over their students *450  supports the
analogy to White, supra, 166 Cal.App.3d 566, and lends some credence to the proposition that
a school district should not be immune from liability where a teacher's molestation of a student
directly flows from the exercise of that job-created authority.


But although the facts of this case can be made to fit a version of the respondeat superior doctrine,
we are unpersuaded that they should be or that the doctrine is appropriately invoked here. We draw
our decision not from the various factual scenarios in which vicarious liability has or has not been
imposed on employers for the torts of their employees, but instead from the underlying rationale
for the respondeat superior doctrine. 9
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9 We thus cannot agree with the view espoused by Justice Kaufman in his concurring and
dissenting opinion, that the facts of this case bring it within some exception to what
he concedes should ordinarily be a rule against the imposition of vicarious liability on
an employer for a sexual assault committed by an employee. Although Justice Kaufman
acknowledges the distinction between foreseeability as an element of respondeat superior
and foreseeability as a test for negligence, we think his analysis in fact confuses the two.
The factors he points to in urging we recognize vicarious liability here are matters relevant
to whether the district itself acted negligently, not to whether it should be vicariously liable
for its employee's acts regardless of its own fault. Justice Kaufman would have us prejudge
plaintiffs' direct claims against the district for its own negligence and would deny the district
any opportunity to show that it acted reasonably. We cannot accept such an approach.
We must also observe that the opinion seems to reflect an unduly pessimistic view of human
nature, for, if we read the opinion correctly, it seems to suggest that sexual misconduct
is foreseeable any time a minor and an adult are alone in a room together, at least if not
constrained by the possibility of being interrupted. (See conc. and dis. opn., post, p. 465.)
Given the facts of this case and the benefit of hindsight, all would have to agree that the
prospect of such misconduct is conceivable, but that is a far cry from foreseeability, even
under the broad meaning that concept is given in the respondeat superior context. Simply
stated, for the reasons we discuss (post, pp. 450-452), we think the teacher's acts here can
only be characterized as “so unusual or startling” (Rodgers v. Kemper Constr. Co. (1975) 50
Cal.App.3d 608, 619 [124 Cal.Rptr. 143]) that vicarious liability cannot fairly be imposed
on the district.


(6) “The principal justification for the application of the doctrine of respondeat superior in any
case is the fact that the employer may spread the risk through insurance and carry the cost thereof
as part of his costs of doing business.” (Johnston v. Long (1947) 30 Cal.2d 54, 64 [181 P.2d 645].)
“Although earlier authorities sought to justify the respondeat superior doctrine on such theories as
'control' by the master of the servant, the master's 'privilege' in being permitted to employ another,
the third party's innocence in comparison to the master's selection of the servant, or the master's
'deep pocket' to pay for the loss, 'the modern justification for vicarious liability is a rule of policy,
a deliberate allocation of a risk. The losses caused by the torts of employees, which as a practical
matter are sure to occur in the conduct of the employer's enterprise, are placed upon that enterprise
itself, as a required cost of doing business.”' (Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d
956, 959-960 [88 Cal.Rptr. 188, 471 P.2d 988], quoting *451  Prosser, Law of Torts (3d ed. 1964)
p. 471.) “Three reasons have been suggested for imposing liability on an enterprise for the risks
incident to the enterprise: '(1) [I]t tends to provide a spur toward accident prevention; (2) it tends to
provide greater assurance of compensation for accident victims[;] and (3) at the same time it tends
to provide reasonable assurance that, like other costs, accident losses will be broadly and equitably
distributed among the beneficiaries of the enterprises that entail them.”' ( Perez, supra, 41 Cal.3d
at p. 967, quoting 5 Harper et al., The Law of Torts (2d ed. 1986) § 26.5, p. 21, fns. omitted.)
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The first of these three considerations just noted plays little role in the allocation of responsibility
for the sexual misconduct of employees generally , and with respect to the unique situation of
teachers, indicates that untoward consequences could flow from imposing vicarious liability on
school districts. Although it is unquestionably important to encourage both the careful selection
of these employees and the close monitoring of their conduct, such concerns are, we think, better
addressed by holding school districts to the exercise of due care in such matters and subjecting
them to liability only for their own direct negligence in that regard. Applying the doctrine of
respondeat superior to impose, in effect, strict liability in this context would be far too likely to
deter districts from encouraging, or even authorizing, extracurricular and/or one-on-one contacts
between teachers and students or to induce districts to impose such rigorous controls on activities
of this nature that the educational process would be negatively affected. 10


10 Thus, to the extent the extracurricular program involved in this case may have lacked certain
prudent safeguards, such as requiring the written permission of a child's parents before the
child could participate or requiring the presence of other children or adults if the activities
were to occur in a private location away from the school, we think these factors relevant
mainly to plaintiffs' claims against the district based on its own alleged negligence and not
to the policy question (see Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d at p. 959) of
the district's vicarious liability for the acts of its employee. (See also ante, p. 448, fn. 8.)
And, Justice Kaufman's perplexing comments to the contrary notwithstanding (conc. and
dis. opn., post, p. 465, fn. 1), plaintiffs' direct claims against the district are before us. (Cal.
Rules of Court, rule 29(a); see ante, p. 443; post, p. 452.)


Nor is the second consideration—the assurance of compensation for accident victims—
appropriately invoked here. The acts here differ from the normal range of risks for which costs can
be spread and insurance sought. (See Alma W., supra, 123 Cal.App.3d at p. 144.) The imposition
of vicarious liability on school districts for the sexual torts of their employees would tend to make
insurance, already a scarce resource, even harder to obtain, and could lead to the diversion of
needed funds from the classroom to cover claims.


The only element of the analysis that might point in favor of vicarious liability here is the propriety
of spreading the risk of loss among the *452  beneficiaries of the enterprise. School districts and
the community at large benefit from the authority placed in teachers to carry out the educational
mission, and it can be argued that the consequences of an abuse of that authority should be shared
on an equally broad basis. But the connection between the authority conferred on teachers to
carry out their instructional duties and the abuse of that authority to indulge in personal, sexual
misconduct is simply too attenuated to deem a sexual assault as falling within the range of risks
allocable to a teacher's employer. It is not a cost this particular enterprise should bear, and the
consequences of imposing liability are unacceptable.
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(5b) In sum, we believe the Court of Appeal erred in looking mainly to the factual similarities
between this case and White, supra, 166 Cal.App.3d 566, and in failing to consider whether
the underlying justifications for the respondeat superior doctrine would be served by imposing
vicarious liability here. We need not and do not decide whether White itself was properly decided
or whether the job-created authority theory has any validity in evaluating vicarious liability for the
torts of police officers. It suffices here to note that the authority of a police officer over a motorist
—bolstered most immediately by his uniform, badge and firearm, and only slightly less so by the
prospect of criminal sanctions for disobedience—plainly surpasses that of a teacher over a student.
The teacher's authority is different in both degree and kind, and it is simply not great enough to
persuade us that vicarious liability should attach here for the teacher's tort. Furthermore, invoking
respondeat superior here would raise an entirely different specter of untoward consequences, or
interference with the purposes for which the authority was conferred in the first place, than might
result from the imposition of vicarious liability in the limited context of a police officer's abuse of
authority. We doubt that police departments would deprive their officers of weapons or preclude
them from enforcing the laws, but we see a significant and unacceptable risk that school districts
would be dissuaded from permitting teachers to interact with their students on any but the most
formal and supervised basis.


Conclusion
The judgment of the Court of Appeal is affirmed insofar as it reversed the trial court's grant of
nonsuit based on the untimeliness of plaintiffs' late-claim application under the Tort Claims Act
—thus allowing plaintiffs an opportunity to show, in conformity with the views expressed in this
opinion, that their application was timely under principles of equitable estoppel. The judgment of
the Court of Appeal is reversed insofar as it reversed the trial court's order sustaining the district's
demurrer to those claims premised on a theory of vicarious liability under the respondeat superior
doctrine and *453  the Court of Appeal is directed to enter judgment affirming the trial court's
order—thus leaving plaintiffs free to pursue only their claims against the district premised on its
own direct negligence in hiring and supervising the teacher.


Broussard, J., concurred.


MOSK, J.


(1c), ( 2b) I concur in the views of the majority on the late-claim application under the Tort Claims
Act. However, I dissent from their conclusion on the respondeat superior doctrine.


It is my view that the Court of Appeal was entirely correct in its analysis of plaintiffs' claim against
the school district. Therefore I adopt as my own the respondeat superior discussion in the opinion
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by Presiding Justice Racanelli for the Court of Appeal: “Under the respondeat superior doctrine, an
employer's liability extends to torts of an employee committed within the scope of his employment.
[Citation.] This includes willful and malicious torts as well as negligence. [Citation.]” (Martinez
v. Hagopian (1986) 182 Cal.App.3d 1223, 1227 [227 Cal.Rptr. 763].)


“The determination as to whether an employee committed a tort during the course of his
employment turns on whether '1) the act performed was either required or ”incident to his
duties“ [citation], or 2) the employee's misconduct could be reasonably foreseen by the employer in
any event [citations].' [Citation.] The employee's actions need only fall within the range of actions
covered by either part of this two-pronged test for the employer to be held liable.” (Martinez,
supra, 182 Cal.App.3d at p. 1228.)


Relying on White v. County of Orange (1985) 166 Cal.App.3d 566 [212 Cal.Rptr. 493], appellants
argue that the teacher's misconduct occurring within the course and scope of his employment
imposes vicarious liability upon the public entity for such misconduct. In contrast, respondent
relies on Alma W. v. Oakland Unified School Dist. (1981) 123 Cal.App.3d 133 [176 Cal.Rptr. 287]
and Rita M. v. Roman Catholic Archbishop (1986) 187 Cal.App.3d 1453 [232 Cal.Rptr. 685], to
argue that sexual molestation of students is not a part of a teacher's duties so as to fasten liability
upon the employer district.


White involved an action by a woman against a deputy sheriff who kidnapped her while he was on
patrol in uniform in a marked patrol car. In reversing a summary judgment in favor of the county,
the court stated that the employer is responsible for acts done during the exercise of the employee's
authority. It is noteworthy that the plaintiff in White claimed she would not have stopped her car
had it not been for the deputy's use of his apparent *454  authority by activating the flashing lights
of his patrol car. (White v. County of Orange, supra, 166 Cal.App.3d at pp. 571-572.)


Alma W. involved the sexual molestation of an 11-year-old child by a school custodian in the
latter's office. The court affirmed a judgment on a demurrer in favor of the employer, stating
that the employee's actions were neither foreseeable nor an incident of his employment. White
distinguished Alma W. on the basis that the wrongful act did not flow from the exercise of
the employee's duties notwithstanding that the assault took place during working hours in the
custodian's office. (White v. County of Orange, supra, 166 Cal.App.3d at p. 571.)


Rita M. involved a complaint by a 16-year-old girl who was seduced by several of her parish
priests. Citing Alma W., the court stated: “It would defy every notion of logic and fairness to say
that sexual activity between a priest and a parishioner is characteristic of the Archbishop of the
Roman Catholic Church.” (Rita M. v. Roman Catholic Archbishop, supra, 187 Cal.App.3d at p.
1461.) The court concluded that sexual activity with a parishioner was not incidental to priestly
duties or reasonably foreseeable as an outgrowth of these duties. However, the opinion failed to
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discuss the salient fact that the priests obtained the child's silence by informing her the sex acts
were ethically and religiously permissible. ( Id., at pp. 1456-1457.)


[I] conclude Rita M. and Alma W. are factually dissimilar from the instant case. There, neither
the custodian nor the priests had any actual authority over their victims and did not accomplish
the assaults through the official exercise of their job-related duties. The distinguishing feature in
White is that the assault arose out of the deputy's abuse of his official authority and was, therefore,
incident to his duties. In Alma W., the assault was completely unrelated to the performance of the
custodian's duties. Although Rita M. falls somewhere between White and Alma W., [I] conclude
that the sexual assaults in Rita M. did not arise out of the priests' exercise of job-related authority
over the plaintiff.


The case at bench is in analytical symmetry with White. Here, under the charging allegations of the
third amended complaint—which we must accept as true for purposes of review (Molien v. Kaiser
Foundation Hospitals (1980) 27 Cal.3d 916, 919 [167 Cal.Rptr. 831, 616 P.2d 813, 16 A.L.R.4th
518]—it is alleged that the teacher engaged the child in an officially sanctioned instructional work
experience program which involved extracurricular work at the teacher's home. It was there, while
the minor was participating in the program by correcting papers, that the alleged sexual conduct
took place. The teacher explained to the child that the sexual conduct was a part of his role as
teacher and was designed to help the student with his *455  problems. The complaint also alleged
that the acts took place solely because of the existence of the relationship of teacher and pupil.


As in White, the teacher, by virtue of the exercise of his official authority, was able to perpetrate
the sexual assault. That is, through the use of his authority to administer grades, to assign
extracurricular work projects, and, significantly, by utilizing the school-approved work experience
program, the teacher procured the student's presence in his home facilitating the opportunity for
the assault. In concluding that such pleaded facts would be clearly incident to the teacher's exercise
of his official duties, we [should] focus not on whether the school teacher's sexual activity with a
student is either “characteristic” or foreseeable, but rather on whether the assault arose out of the
exercise of job-created authority over the plaintiff student. It was, therefore, error to sustain the
demurrer as to appellants' respondeat superior theory. [End of Court of Appeal opinion, parallel
citations omitted, fn. omitted.]


I would affirm the Court of Appeal judgment in its entirety.


EAGLESON, J.


(5c) I concur in the majority's holding that the defendant school district cannot be held vicariously
liable for its teacher's alleged sexual misconduct. I respectfully dissent, however, from the
majority's additional holding that plaintiffs must be allowed an opportunity to establish the
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elements of equitable estoppel so as to avoid the claim-filing periods under Government Code
sections 911.2 and 911.4, subdivision (b).


A. Equitable estoppel is inconsistent with the rejection of vicarious liability.
I find no merit in the majority's effort to reconcile its holding that there is no vicarious liability
with its holding that the teacher's alleged threats can be imputed to the district. The two holdings
are legally inconsistent. If the district is not vicariously liable for the underlying tort, the district
should not be held vicariously liable for threats related to the tort.


Before discussing the inconsistency, it is helpful to explain why the majority imputes the alleged
threat to the district. In deciding whether a public entity should be estopped from relying on a
claims statute, we have identified four elements that must be shown for estoppel to arise: “(1) the
party to be estopped must be apprised of the facts; (2) he must intend that his conduct shall be acted
upon, or must so act that the party asserting the estoppel had a right to believe it was so intended;
(3) the other party must be ignorant of the true state of facts; and (4) he must rely upon the conduct
to his injury.” (Driscoll v. City of Los Angeles (1967) 67 Cal.2d 297, 305 [ *456  61 Cal.Rptr. 661,
431 P.2d 245], italics added.) The first element is absent in this case. There is no evidence that the
district—the party to be estopped—knew of the alleged molestation or threats, and plaintiffs do
not contend otherwise. This element can be shown only if the teacher's alleged threats are imputed
to the district. The alleged threats, however, cannot be properly imputed to the district.


In rejecting vicarious liability for the teacher's alleged sexual misconduct, the majority correctly
concludes that, “the connection between the authority conferred on teachers to carry out their
instructional duties and the abuse of that authority to indulge in personal, sexual misconduct is
simply too attenuated to deem a sexual assault as falling within the range of risks allocable to a
teacher's employer.” (Lead opn. at p. 452, ante, italics added.) If the sexual misconduct itself is
too attenuated to impose liability on the district, a threat relating to that misconduct is even more
attenuated. The majority's view, stated more clearly, is that the teacher's sexual misconduct was
so beyond the bounds of his employment that it would be unfair to impute his misconduct to the
district, but that his threats relating to the misconduct are sufficiently related to his employment
and should be imputed to the district. That conclusion is oxymoronic.


The majority's implicit justification for its inconsistent holdings is that the district may be
independently liable for its own misconduct. That is correct but irrelevant. A threat is conduct.
By imputing the teacher's alleged threat to the district, the majority in effect is holding the district
responsible for the teacher's conduct, not for the district's own conduct. The flaw in the majority's
analysis is that in order to reach the issue of whether the district is responsible for its own conduct
the majority holds the district responsible for the teacher's conduct. Doing so squarely conflicts
with the holding of no vicarious liability.
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None of the cases cited by the majority support its reasoning on this issue. Those cases stand for the
proposition that a public entity may be estopped from relying on the limitations period of a claims
statute when the entity's agents or employees have prevented the filing of a timely claim. In each
of the cited cases, however, there was no suggestion that the agent or employee was not acting in
the course and scope of his employment. To the contrary, it is clear from the facts of each case that
the employee or agent was acting on behalf of the public entity. (Fredrichsen v. City of Lakewood
(1971) 6 Cal.3d 353, 355-356 [99 Cal.Rptr. 13, 491 P.2d 805] [city clerk misrepresented city's
responsibility for accident]; Rand v. Andreatta (1964) 60 Cal.2d 846, 850 [36 Cal.Rptr. 846, 389
P.2d 382] [claims agent advised injured party not to retain counsel; parties stipulated that county
driver who caused accident was acting in course and scope of her employment]; *457  Bruce v.
Jefferson Union High Sch. Dist. (1962) 210 Cal.App.2d 632, 633 [26 Cal.Rptr. 762] [school nurse
misinformed student as to claims procedure]; Industrial Indem. Co. v. Ind. Acc. Com. (1953) 115
Cal.App.2d 684, 686 [252 P.2d 649] [insurer's representative misled accident victim as to status of
claim]; Dettamanti v. Lompoc Union School Dist. (1956) 143 Cal.App.2d 715, 722-723 [300 P.2d
78] [deputy district attorney induced delay in filing claim]; Bertorelli v. City of Tulare (1986) 180
Cal.App.3d 432, 436-437 [225 Cal.Rptr. 582] [city's insurance adjuster allegedly caused delay];
see also Driscoll v. City of Los Angeles, supra, 67 Cal.2d 297, 303 [public entity's employees
misadvised pension claimants]; Farrell v. County of Placer (1944) 23 Cal.2d 624, 627 [145 P.2d
570, 153 A.L.R. 323] [agent of public entities misled accident victim].)


I have been unable to find a single decision in which a public entity was estopped based on conduct
of an employee who was found not to be acting in the course and scope of his employment. The
majority's conclusion that the teacher's threats can be imputed to the district is a radical departure
from well-established law.


B. The minor plaintiff was aware of the true state of facts.
A party seeking to rely on estoppel must show that he was ignorant of the true state of facts. (
Driscoll v. City of Los Angeles, supra, 67 Cal.2d 297, 305.) It is undisputed in this case that John
was aware of the molestation and knew that it was wrongful when it occurred. (He was 14 years
old.) For that reason alone, it is questionable whether plaintiffs can rely on estoppel based on the
teacher's alleged threats.


The majority does not even refer to this problem, but attempts to avoid it, claiming that “... estoppel
may certainly be invoked when there are acts of violence or intimidation that are intended to
prevent the filing of a claim.” (Lead opn. at p. 445, ante, italics in opinion.) This contention is
somewhat of a red herring. There are no allegations in this case of violence or any form of physical
intimidation. More important, the majority treats as a well-established rule what is at best an
unsettled question. In DeRose v. Carswell (1987) 196 Cal.App.3d 1011 [242 Cal.Rptr. 368], the
only California case cited by the majority, the Court of Appeal explained, “... the usual context
for an estoppel argument is a history of negotiations between the parties that lead one side to
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believe that claims will be settled. Basing an estoppel on threats appears to be a novel but plausible
application of the estoppel rule.” ( Id. at p. 1026, italics added.) The majority characterizes as a clear
rule what the DeRose court found to be an unresolved question. Moreover, the DeRose court held
the plaintiff in that case could not rely on estoppel to avoid the statute of limitations. DeRose is also
inapposite because the person *458  that the plaintiff sought to estop was the alleged perpetrator
of sexual misconduct, not a vicariously liable defendant.


In the only other case cited by the majority on this point, it was clear that the plaintiff, who was
seeking to rely on estoppel to avoid a statute of limitations, was unaware of the statute. (Longo
v. Pittsburgh and Lake Erie Railroad Co., N.Y.C. Sys. (3d Cir. 1966) 355 F.2d 443, 444.) That
case does not stand for the proposition that a threat is sufficient to give rise to estoppel even if the
plaintiff was aware of the true state of facts.


Perhaps under certain circumstances there should be a rule that a threat is sufficient by itself to
create an estoppel. No such rule, however, has yet been established in this state. If the majority
proposes to create such a rule, the majority should duly consider the question and announce
forthrightly that it is establishing a new rule. The majority should not attempt to justify its result
by mischaracterizing California law as already being as the majority wishes. 1


1 The majority is potentially misleading on one other point. In a footnote, the majority indicates
that the trial court must determine when the alleged threats by the teacher ceased. (Lead opn.
at p. 446 fn. 6, ante.) Apparently, the majority means to suggest that the estoppel continued
even after John informed his parents of the alleged molestation. I disagree. The majority
provides no guidance as to when the estoppel period ceased. Such a rule creates a potentially
infinite claims period. Moreover, the majority also suggests that plaintiffs' claims could be
found to be timely even if they were filed long after the expiration of the claim-filing period.
The majority's implicit reasoning is that the claim period under the Tort Claims Act does
not begin to run until the estoppel ceases. In other words, if the circumstances giving rise to
the estoppel continued for 10 years, the claim period would not even begin to run until after
the 10-year period of estoppel. According to the majority's reasoning, if the claimant then
filed his claim within this delayed claim period, his claim would be timely, and he would
not have to show any reason why his claim was not filed within the statutory period, and
the public entity would not be allowed to show prejudice from the lengthy delay. This result
is clearly contrary to Government Code section 946.6, subdivision (c)(1), which provides
that a court shall grant relief from the claim-filing requirement if “The failure to present
the claim was through mistake, inadvertence, surprise or excusable neglect unless the public
entity establishes that it would be prejudiced in the defense of the claim ....”


C. Estoppel based on the teacher's alleged threats does not benefit plaintiffs.
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The majority premises its discussion of estoppel on the alleged threats by John's teacher. Even if
those threats are found to estop the district, plaintiffs' claims were untimely. Under section 911.2,
as it was then worded, plaintiffs had to present their claims to the district within 100 days of the
accrual of the cause of action. 2  Plaintiffs admit that John told his father on December 17, 1981, of
the alleged molestation. The threats ceased to cause any delay as of that date, and estoppel was no
longer applicable. Plaintiffs *459  therefore had 100 days after December 17, 1981, to file their
claims. They did not do so until May 13, 1982—147 days later. Their claim was untimely under
section 911.2 even if the alleged threats delayed John in telling his parents of the molestation.


2 All statutory references are to the Government Code unless otherwise indicated.


Under section 911.4, plaintiffs had a reasonable time not to exceed one year after the cause of
action accrued in which to apply for leave to file a late claim. In light of the majority's admitted
reservations as to the Court of Appeal's finding that accrual was delayed until John informed his
parents (lead opn. at p. 444, ante), I presume the majority believes the cause of action accrued on
the date of molestation. If so, plaintiffs' application under section 911.4 was also untimely. The
molestation occurred no later than February 1981, but the application was not filed until May 1982
—more than one year later.


The alleged threat is relevant only if the majority's unstated premise is that estoppel based on the
threat delayed accrual of plaintiffs' causes of action until John informed them of the molestation. If
that is the premise, the majority should explain why it has reservations as to the Court of Appeal's
finding of delayed discovery because, as applied by the majority, estoppel is delayed discovery
under a different label. It is therefore inconsistent and misleading for the majority to purport to
disapprove of delayed discovery while at the same time molding the doctrine of estoppel to delay
accrual until discovery. “Rose is a rose is a rose is a rose.” (Gertrude Stein, Sacred Emily (1913).)


D. Estoppel should not operate to delay accrual of plaintiffs' causes of action.
Because the majority uses estoppel to delay accrual of plaintiffs' causes of action, I believe it
necessary to explain briefly some of the reasons why delayed discovery is inappropriate.


1. A delayed-discovery rule is unnecessary in most cases to protect a minor's interest. The delayed-
discovery issue arises in this case only because the minor is seeking recovery from a governmental
entity under the Tort Claims Act. In cases in which the defendants are not protected by the Tort
Claims Act, the minor has the benefit of Code of Civil Procedure section 352, which provides that
the period of limitation on a minor's claim is tolled during his minority. If the period of limitation,
as in this case, is one year, the minor has until the age of nineteen to file suit.


2. Even in the narrow context of molestation claims against governmental entities, the delayed-
discovery rule is largely unnecessary to protect the *460  minor's interest. A majority of the court
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agrees there should be no vicarious liability imposed on the district because the teacher was not
acting in the course and scope of his employment. The logical consequence of that conclusion is
that the teacher is not subject to the protection of the Tort Claims Act. As to him, the general statute
of limitation applies, and the minor had until one year after reaching the age of majority to file suit.


Moreover, under the Tort Claims Act, a claimant has a reasonable time, not to exceed one year
after accrual of his cause of action, to file an application to present a late claim. Thus, even if we
define the date of accrual as the date of injury, a minor has a year thereafter to file a claim if he
acts reasonably. (A minor is almost always found to have acted reasonably in filing a claim.) This
seems to be a sufficient period of time. Indeed, in this case John's parents learned of the alleged
molestation well within the one-year period.


3. A key purpose of the prompt claim-filing requirement is to allow a public entity the opportunity
to investigate and to respond. A delayed-discovery rule in molestation cases is fundamentally
inconsistent with that purpose. Under the majority's estoppel theory, a claim could be filed 10 or
15 years after an alleged molestation. It will be much more difficult to investigate at that late date
than if the claim is filed within the period specified in the Tort Claims Act.


The Court of Appeal relied on the delayed-discovery rule as applied in malpractice cases against
public hospitals. As recently explained by the Washington Supreme Court in Tyson v. Tyson (1986)
107 Wn.2d 72 [727 P.2d 226], there are sound reasons why the rule in malpractice cases should
not be extended to sexual molestation cases. Unlike in medical malpractice cases, the evidence
of injury and damages in a molestation case is often not objectively verifiable. For example, if a
surgeon leaves a sponge in a patient's abdomen and the sponge is not discovered for 15 years, the
defendant is not much prejudiced by the passage of time because the injury (leaving the sponge)
and the damages (the current illness) are objectively verifiable. This may not be true in every
malpractice case, but it is likely the general situation. There will also be medical records and often
witnesses, e.g., nurses and other physicians.


In almost all molestation cases, however, there will be no physical evidence of molestation,
especially after considerable time has passed; there will be no documentary evidence; and there
will be only two witnesses—the child and the defendant. It will be very difficult for a public entity
to investigate the allegations against it, much more so than in the typical medical malpractice case.
Thus, the delayed-discovery rule in molestation *461  cases is inconsistent with the purpose of
the prompt claim-filing requirement.


I also note the dynamics of a belated molestation case. A defendant charged with a molestation that
allegedly occurred five or ten years ago is at a terrible disadvantage. The plaintiff, perhaps still a
child, understandably has the jury's sympathy. The defendant has only his denial. Even worse, the
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child often “remembers” the alleged molestation several years later only as a result of counseling
in which a therapist “discovers” what happened.


There is also an evidentiary problem that may prejudice a defendant. As evidenced by John's
conflicting testimony in the criminal proceeding against the teacher, minors often do not remember
when the alleged molestation occurred. This makes it very difficult for the innocent defendant to
establish an alibi defense. A defendant charged with other crimes, e.g., murder or robbery, can
attempt to show that he was elsewhere when the crime was committed. Consider, however, the
trial of an action for molestation many years after the event. The child will likely not remember
with any specificity when the alleged molestation occurred. His recollection may be something
like “a few years ago or the summer two or three years ago.” An innocent defendant will be hard
pressed to assert an alibi after passage of such a long and vague period of time.


I note the foregoing factors not out of sympathy or tolerance for child molesters. Sexual abuse of
a child is tragic. Society's justifiable repugnance toward such misbehavior, however, is the reason
why a falsely accused defendant can be gravely harmed. The potential for prejudice is exacerbated
where the defendant is not the molester himself and knew nothing about the molestation until after
it occurred, for example, a school district. I doubt that a school district can adequately investigate
and defend a claim 5, 10, or 15 years after an alleged molestation.


4. The only reason for applying the delayed-discovery rule in this case is to provide the minor with
a deep financial pocket for recovery. I do not believe such goal, though beneficent, is a sufficient
reason to undercut the policies that require prompt claim filing against governmental entities. The
court's proper function is not to search for deep pockets. Moreover, even if one concludes that in a
perfectly fair world the minor should have the same length of time to file a claim against the district
as against a private defendant, that determination should be made by the Legislature, not this court.
It is unquestioned that the Legislature had the authority to provide less time for claims against the
government than against private defendants. Every judicial decision that operates to lengthen the
claim period is contrary to the underlying legislative goal of requiring prompt claims. *462


On a more general level, I believe statutes of limitation, including the Tort Claims Act, serve a
valuable purpose for society. It seems increasingly fashionable to view the statutes as obstacles
that must always be overcome to allow compensation to an injured party. That the statutes were
enacted, however, indicates a legislative decision that, despite tortious injury, there are compelling
reasons to deny recovery after the passage of time. All statutes of limitation are arguably unfair
when they operate to preclude recovery for wrongfully caused injuries, but society has decided
this unfairness is outweighed by the unfairness that results from the assertion of stale claims.


5. I believe there should be some symmetry between the civil and criminal statutes of limitation.
For sex crimes and most others, the period of limitation begins to run at the commission of the







John R. v. Oakland Unified School Dist., 48 Cal.3d 438 (1989)
769 P.2d 948, 256 Cal.Rptr. 766, 57 USLW 2591, 52 Ed. Law Rep. 638


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 24


offense rather than when the offense is discovered. From a societal perspective, I believe the
state's interest in prosecuting a child molester is equal to the interest of a molestation victim in
receiving compensation in a civil action. The defendant's perspective is also similar. He will be
gravely harmed by false charges if they are brought in a penal or civil action. If the Legislature
has determined that for penal purposes the statute begins to run at the time of the offense, it seems
reasonable that the civil statute should operate likewise, especially when, as in this case, the real
purpose of applying the delayed-discovery rule is to allow recovery from a party other than the
molester.


In summary, the equitable estoppel rule approved by the majority benefits plaintiffs only if it
operates to delay the accrual of their causes of action until the date John's parents learned of the
alleged molestation. There are numerous reasons, however, why the delayed-discovery rule should
not apply, and the majority itself expresses reservations as to the rule's application in this case.
Those same reservations should cause the majority to refrain from relying on equitable estoppel
to preserve plaintiffs' claims.


E. Conclusion.
I would reverse the Court of Appeal's decision in its entirety with directions to remand this action
to the trial court for entry of judgment in favor of defendant school district.


Lucas, C. J., and Panelli, J., concurred.


KAUFMAN, J.


(1d) I concur in the majority's holding that the district may be estopped from asserting the statute
of limitations as a bar to the action. I dissent from its additional holding that the district may not,
as a matter of law, be held vicariously liable for the intentional torts of its *463  employee in this
case. I would agree it is the rare case in which a sexual assault by a teacher against a student should
give rise to liability on the part of his employing school district. Nevertheless, as I shall explain
below, this is such a case.


To recover under respondeat superior, plaintiff bears the burden of proof to demonstrate that
the employee's tortious acts were committed within the scope of his employment. (Perez v. Van
Groningen & Sons, Inc., (1986) 41 Cal.3d 962, 968 [227 Cal.Rptr. 106, 719 P.2d 676].) Generally,
the issue of scope of employment is a question of fact. (Ducey v. Argo Sales Co. (1979) 25 Cal.3d
707, 722 [159 Cal.Rptr. 835, 602 P.2d 755].) The issue only becomes a matter of law when the
facts are undisputed and no conflicting inferences are possible. (Hinman v. Westinghouse Elec.
Co. (1970) 2 Cal.3d 956, 963 [88 Cal.Rptr. 188, 471 P.2d 988].)



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=41CALIF3D962&originatingDoc=I636ac825fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_968&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_968

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=41CALIF3D962&originatingDoc=I636ac825fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_968&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_968

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132680&pubNum=661&originatingDoc=I636ac825fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=25CALIF3D707&originatingDoc=I636ac825fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_722

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=25CALIF3D707&originatingDoc=I636ac825fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_722

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979126519&pubNum=661&originatingDoc=I636ac825fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=2CALIF3D956&originatingDoc=I636ac825fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_963&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_963

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=2CALIF3D956&originatingDoc=I636ac825fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_963&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_963

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970132034&pubNum=661&originatingDoc=I636ac825fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





John R. v. Oakland Unified School Dist., 48 Cal.3d 438 (1989)
769 P.2d 948, 256 Cal.Rptr. 766, 57 USLW 2591, 52 Ed. Law Rep. 638


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 25


The determination as to whether an employee committed a tort in the course of his employment
turns upon whether or not the act was required by or incident to his duties, or could reasonably be
foreseen by the employer in any event. (Martinez v. Hagopian (1986) 182 Cal.App.3d 1223, 1228
[227 Cal.Rptr. 763]; Avila v. Standard Oil Co. (1985) 167 Cal.App.3d 441, 447 [213 Cal.Rptr.
314]; Clark Equipment Co. v. Wheat (1979) 92 Cal.App.3d 503, 520 [154 Cal.Rptr. 874].)


“Foreseeability” in this context must be distinguished from foreseeability as a test for negligence.
“In the latter sense 'foreseeable' means a level of probability which would lead a prudent person to
take effective precautions whereas 'foreseeability' as a test for respondeat superior merely means
that in the context of the particular enterprise an employee's conduct is not so unusual or startling
that it would seem unfair to include the loss resulting from it among other costs of the employer's
business.” (Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608, 618-619 [124 Cal.Rptr.
143], quoted with approval in Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d at p. 968,
italics added.) “Accordingly, the employer's liability extends beyond his actual or possible control
of the employee to include risks inherent in or created by the enterprise.” ( Perez v. Van Groningen
& Sons, Inc., supra, 41 Cal.3d at p. 968.)


In keeping with these principles, courts have long held that an employer may be vicariously liable
for the intentional as well as the negligent torts of its employees. (See, e.g., Perez v. Van Groningen
& Sons, Inc., supra, 41 Cal.3d at p. 969; Carr v. Wm. C. Crowell Co. (1946) 28 Cal.2d 652,
654-656 [171 P.2d 5].) As this court explained in Perez v. Van Groningen & Sons, Inc., supra,
41 Cal.3d at page 969: “There is no requirement that an employee's act benefit an employer
for respondeat superior to apply. In fact, an *464  employer can be liable for his employee's
unauthorized intentional torts committed within the scope of employment despite lack of benefit
to the employer.” (Original italics.) If an assault is motivated by personal malice and is totally
unrelated to the employment, the act is outside the scope of employment and the employer is
not vicariously liable; otherwise, liability may be found if the assault results from circumstances
generally “arising out of the employment” (Carr v. Wm. C. Crowell Co., supra, 28 Cal.2d at p.
654) or as an “outgrowth of the employment.” (Martinez v. Hagopian, supra, 182 Cal.App.3d at
p. 1229; see also Rodgers v. Kemper Const. Co., supra, 50 Cal.App.3d at pp. 618-621.)


A sexual assault by a teacher against a student, indeed a sexual assault by anyone under any
circumstances, strikes the normal sensibility as so extreme and abhorrent that it would indeed be
“unfair to include the loss resulting from it among other costs of the employer's business.” (Rodgers
v. Kemper Constr. Co. supra, 50 Cal.App.3d at pp. 618-619.) As noted earlier, the courts of this
state have long acknowledged that intentional torts, including assault and battery (Ruppe v. Los
Angeles (1921) 186 Cal. 400 [199 P. 496]), harassment and coercion (Ramos v. County of Madera
(1971) 4 Cal.3d 685 [94 Cal.Rptr. 421, 484 P.2d 93]) and false imprisonment (Allison v. County
of Ventura (1977) 68 Cal.App.3d 689 [137 Cal.Rptr. 542]), are unfortunate but not altogether
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unexpected occurrences. Yet there remains an understandable reluctance to recognize that sexual
assaults may, in certain situations, also reasonably be “expected.”


Sadly, however, we have learned that sexual harassment and assaults—in the home as well as
the workplace—are not uncommon occurrences. This is a hard truth to accept. But putting our
collective heads in the sand will not make it go away. And clinging to a less “pessimistic” view of
human nature (lead opn., p. 450, fn. 9) will not compensate the victims of such outrages. On the
contrary, indulging such illusions merely deepens and perpetuates the injustice.


Thus, the courts of this and other jurisdictions have recognized that there are circumstances where
an employee's sexual misconduct cannot, in all candor, be deemed so “unusual or startling” that
it would be unfair to impose vicarious liability upon the employer. (See, e.g., White v. County of
Orange (1985) 166 Cal.App.3d 566, 571-572 [212 Cal.Rptr. 493] [liability of county for deputy
sheriff's threats to rape motorist]; Simmons v. United States (9th Cir. 1986) 805 F.2d 1363, 1369
[liability of federal agency for mental health counselor's sexual involvement with client]; Turner v.
State (La.App. 1986) 494 So.2d 1292, 1295-1296 [liability of state for National Guard recruiter's
sexual misconduct with applicants]; Marston v. Minneapolis Clinic of Psychiatry (Minn. 1982)
329 N.W.2d 306, 310-311 [liability of *465  clinic for therapists' sexual relations with patient];
Lyon v. Carey (D.C. Cir. 1976) 533 F.2d 649, 651 [174 App.D.C 422] [liability of employer for
deliveryman's rape of customer].)


The case before us falls within this narrow category. The sexual assault by the teacher against the
minor occurred in the teacher's home, in the course of an official educational program known as
Instructional Work Experience (IWE). The district affirmatively sanctioned IWE work at teachers'
homes as an acceptable feature of the program. The assault was further facilitated by the teacher's
representations to the minor that a sexual relationship would enhance his educational experience
in the IWE program.


The district did not require that a student obtain the written permission of his parents to participate
in the IWE program at the teacher's home, nor did it require that other students or adults be present
during the home instruction. In effect, the district-sanctioned IWE program virtually guaranteed
that the teacher could act with impunity, free from the fear of interruption or discovery, fully
assured of complete privacy and secrecy. Under these circumstances, it is not so “unusual or
startling” that a teacher might seize the opportunity created by the program to make improper
sexual advances toward one of his students. Under these circumstances, it is unjust not to require
that the district share in the liability for the injuries which resulted.


Rather than address these compelling facts head on, however, the majority cites certain “policy”
reasons which appear, in its view, to trump both law and equity. 1  It is suggested, for example, that
the imposition of vicarious liability would “deter” school districts from sponsoring extracurricular
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school activities. I do not believe that such would result from a decision adverse to the district in
this case. Respondeat superior is a fact-specific determination; a holding adverse to the district
would necessarily be limited to the uniquely compelling facts of this case. Indeed, as noted earlier,
vicarious liability for sexual assaults should be recognized as the exception, not the rule.


1 The only evidence that the majority has considered these compelling facts is a footnote
observation that the absence of “prudent safeguards” in the IWE program might be “relevant”
to plaintiffs' direct claim against the district for negligent supervision. (Lead opn. at p. 451,
fn. 10.) Unless the majority is implying that facts may be applied to no more than one legal
theory of recovery in any given case (a patently nonsensical proposition), I am at a loss to
understand the pertinence of this observation. Plaintiffs' direct claims against the district are
simply not before us.


The IWE home-instruction program contained none of the usual safeguards incident to most
normal extracurricular activities, i.e., a public setting *466  (as opposed to the private seclusion of
the teacher's home) and the presence or or knowledge of other persons (in contrast to the isolation
and secrecy inherent in the IWE program). Such reasonable safeguards would normally act to
deter such misconduct, or, failing that, to limit the district's exposure to claims based on vicarious
liability.


Indeed, “public policy” militates strongly in favor of vicarious liability in this case. One of the
“policy” bases of respondeat superior is said to be its tendency to act as a “spur toward accident
prevention.” ( Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d at p. 967.) If that is the
case, and incidents of the nature at issue here are, as I believe, a foreseeable result of such ill-
advised programs, then the imposition of vicarious liability in this case might ultimately prove to
be an inducement, not a deterrent, to well planned and properly executed extracurricular school
programs.


It is further suggested that the underlying purposes of respondeat superior—the assurance of fair
compensation for tort victims by spreading the risk of losses through insurance carried by the
responsible enterprise as a cost of doing business ( Hinman v. Westinghouse Elec. Co., supra, 2
Cal.3d at pp. 959-960)—would not be furthered in this case. 2  On the contrary, these considerations
amply justify the imposition of vicarious liability. The sexual assault against the minor was
the direct result of the home-instruction program conceived and sponsored by the district. The
district's employee persuaded the minor that sexual relations would legitimately contribute to his
educational experience in the IWE program, and capitalized on the secrecy and seclusion created
by that program to perpetrate the assault without fear of interruption or discovery. There is a clear
and direct nexus between the teacher's misconduct and the risks inherent in the district-sanctioned
program. It is fair and just—and entirely consistent with the underlying purposes of the doctrine
of respondeat superior—that the district be required to bear the cost of the resulting losses. *467
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2 As to the availability of insurance to cover such claims, it is well settled that Insurance
Code section 533 (insurance for willful acts void as against public policy) does not preclude
coverage for liability based upon respondeat superior for the intentional torts of an employee.
(Arenson v. Nat. Automobile & Cas. Ins. Co. (1955) 45 Cal.2d 81, 84 [286 P.2d 816];
Fireman's Fund Ins. Co. v. City of Turlock (1985) 170 Cal.App.3d 988, 1000-1001 [216
Cal.Rptr. 796].) In the rare case where vicarious liability is appropriate, the distribution of
costs is clearly consistent with the policy underlying the doctrine of respondeat superior.
Should the minor or his parents have to bear the expense of psychiatric or psychological
treatment in addition to the trauma resulting from the sexual assault?


For these reasons, I would allow plaintiffs to proceed against the district on its claims based on
vicarious liability. I would affirm the Court of Appeal's decision to reverse the trial court's order
sustaining the district's demurrer to these claims.


Respondent's petition for a rehearing was denied June 14, 1989. *468


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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MARIO R. JUAREZ, Plaintiff and Appellant,
v.


BOY SCOUTS OF AMERICA, INC., et al., Defendants and Respondents.


No. A085271.
Court of Appeal, First District, Division 2, California.


May 12, 2000. *


* Reporter's Note: The opinion was formerly reported at 80 Cal.App.4th 876 as a partially
published opinion, and on June 8, 2000, the opinion was ordered published in its entirety,
necessitating its republication here.


SUMMARY


An adult who had been sexually molested as a boy by a volunteer group leader in a national
youth organization brought an action against the organization and the church where his group
held its meetings for breach of fiduciary duty, negligence (based on theories of negligent hiring
and supervision, and failure to take reasonable measures to protect plaintiff), and intentional
infliction of emotional distress. Plaintiff alleged an additional cause of action against the church
for premises liability. In response to plaintiff's nonresponsive and evasive answers to defendants'
interrogatories concerning proof that they knew or should have known of the perpetrator's
pedophilic tendencies, the trial court imposed evidence preclusion sanctions and granted summary
judgment to defendants. (Superior Court of Alameda County, No. 767805-5, Henry E. Needham,
Jr., Judge.)


The Court of Appeal reversed and remanded for further proceedings. The court held that the
trial court did not abuse its discretion either in imposing an evidence preclusion sanction for
plaintiff's misuse of the discovery process or in imposing a protective order denying plaintiff
discovery of confidential files that identified individuals determined unfit to be volunteers for the
organization. Nevertheless, the court held that the trial court erred in granting summary judgment
to the organization on plaintiff's negligence cause of action based on a theory of failure to take
reasonable protective measures, since plaintiff presented sufficient evidence to raise triable issues
of fact as to that cause. The evidence demonstrated that the organization had a training program,
available in either Spanish or English, that included sexual abuse prevention training, and that
plaintiff, a recent immigrant who spoke only Spanish, was given only the English version. The
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court also held that the doctrine of respondeat superior was not applicable to hold defendants
vicariously liable, and that the trial court properly granted summary judgment to defendant church.
(Opinion by Ruvolo, J., with Kline, P. J., and Haerle, J., concurring.) *378


HEADNOTES


Classified to California Digest of Official Reports


(1)
Discovery and Depositions § 40--Imposition of Sanctions for Misuse of Process--Appeal and
Review--Deference to Trial Court.
The sanctions for misuse of the discovery process under Code Civ. Proc., § 2023, are potent. They
include monetary sanctions, contempt sanctions, issue sanctions ordering that designated facts be
taken as established or precluding the offending party from supporting or opposing designated
claims or defenses, evidence sanctions prohibiting the offending party from introducing designated
matters into evidence, and terminating sanctions that include striking part or all of the pleadings,
dismissing part or all of the action, or granting a default judgment against the offending party.
In choosing among its various options for imposing a discovery sanction, a trial court exercises
discretion, subject to reversal only for manifest abuse exceeding the bounds of reason.


(2a, 2b)
Discovery and Depositions § 31--Enforcement of Right to Discovery--Sanctions of Trial Court--
Evidence Preclusion.
In an action brought by an adult who had been sexually molested as a boy by a volunteer group
leader in a national youth organization against the organization and the church where his group held
its meetings, the trial court did not abuse its discretion in imposing an evidence preclusion sanction
for plaintiff's misuse of the discovery process. The trial court's actions, although drastic, were
not punitive, since the trial court simply precluded plaintiff from producing at trial the evidence
that he repeatedly refused to produce during discovery. Plaintiff had alleged in his complaint that
defendants were negligent and careless in that they knew or should have known, but did nothing
about the fact, that the perpetrator of the molestation was a pedophile who was likely to molest
plaintiff. The evidence plaintiff sought to suppress by his series of nonresponsive and evasive
answers was vital to defendants in preparing their defenses. On this record, the trial court was fully
justified in concluding that plaintiff deliberately engaged in uncooperative and obstructive tactics
in resisting the defending parties' legitimate efforts to unearth the facts supporting such serious
allegations. Absent some unusual circumstances not present in this case, the appropriate sanction
when a party repeatedly and willfully fails to provide certain evidence to the opposing party as
required by the discovery rules is preclusion of that evidence from the trial, even if such a sanction
proves determinative in terminating a plaintiff's case.
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(3)
Discovery and Depositions § 2--Purpose of Discovery Rules.
The purpose of the discovery rules is to enhance the truthseeking function *379  of the litigation
process and eliminate trial strategies that focus on gamesmanship and surprise. In other words, the
discovery process is designed to make a trial a fair contest with the basic issues and facts disclosed
to the fullest practicable extent. An important aspect of legitimate discovery from a defendant's
point of view is the ascertainment, in advance of trial, of the specific components of the plaintiff's
case so that appropriate preparations can be made to meet them. It is impossible to discover this
other than from the plaintiff.


(4)
Discovery and Depositions § 33--Protections Against Improper Discovery--Protective
Order:Constitutional Law § 58.4--Right of Privacy-- Relevance to Issues in Litigation.
In an action brought by an adult who had been sexually molested as a boy by a volunteer group
leader in a national youth organization against the organization and the church where his group
held its meetings, the trial court did not abuse its discretion in imposing a protective order
denying plaintiff discovery of confidential files that identified individuals determined unfit to be
volunteers for the organization. These files related to the most private affairs of various individuals
unrelated to the litigation. Because the requested material was constitutionally protected, the
ordinary measure for discoverability (that the information sought may lead to relevant evidence)
was inapplicable. Moreover, it is not enough to show the matters encompassed by the right of
privacy are merely relevant to the issues of ongoing litigation. There must be a careful balancing of
the compelling public need for discovery against the fundamental right of privacy. Plaintiff had not
shown that the information contained in the confidential volunteer files was directly relevant to any
disputed issue in his case, since defendant organization admitted that it knew molestation could
and did occur between volunteers and boys before plaintiff was molested and had implemented a
program intended to minimize the potential of sexual abuse within their programs.


(5)
Summary Judgment § 26--Appellate Review--Scope of Review.
The appellate court reviews the trial court's ruling on a motion for summary judgment under the
independent review standard. An appellate court must independently determine the construction
and effect of the facts presented to the trial judge as a matter of law.


(6a, 6b)
Employer and Employee § 26--Liability to Third Persons-- Doctrine of Respondeat Superior--
Application to Vicarious Liability for Sexual Molestation.
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In an action for breach of fiduciary duty, negligence, and intentional infliction of emotional
distress, brought by an adult who had been sexually molested as a boy by a volunteer group *380
leader in a national youth organization against the organization and the church where his group
held its meetings, the doctrine of respondeat superior, as a matter of law, was not applicable to hold
defendants vicariously liable for the perpetrator's acts of sexual molestation. Under the doctrine
of respondeat superior, sexual misconduct falls outside the course and scope of employment and
should not be imputed to the employer. An employer has no obligation to indemnify a sexual
harasser, even though the acts occurred during work hours on the employer's premises. Further,
for purposes of respondeat superior, employees do not act within the scope of employment when
they abuse job-created authority over others for purely personal reasons. The imposition of tort
liability for a third party's sexual misconduct requires that direct negligence be established.


(7)
Employer and Employee § 26--Liability to Third Persons--Doctrine of Respondeat Superior.
The doctrine of respondeat superior is an exception to the general rule that liability follows fault.
Respondeat superior generally imposes liability on an employer when its employee engages in
tortious conduct while acting within the course and scope of employment. In these cases, the
faultless employer may be held vicariously liable for the employee's actions on the theory that it
would be unjust for an enterprise to disclaim responsibility for injuries occurring in the course of
its characteristic activities. The employer's liability thus extends beyond the employer's actual or
possible control of the employee to include risks inherent in or created by the enterprise. It follows,
in part, that a plaintiff seeking to impose liability on a theory of respondeat superior must show
that the employee's tortious conduct was committed within the course and scope of employment.


(8)
Negligence § 33--Exercise of Care by Employers--Negligent Hiring--In Context of Child
Molestation:Employer and Employee § 26--Liability to Third Persons.
In an action for negligence in hiring, retention, and supervision brought against a national youth
organization by an adult who had been sexually molested as a boy by a volunteer group leader
for the organization, the trial court properly granted summary judgment to defendant, since the
undisputed facts established that there was nothing in the perpetrator's background and nothing
that was made known to the organization during his tenure as group leader that could be deemed
a specific warning that he himself posed an unreasonable risk to minors. An employer can be
held liable for negligent hiring if he or she knows the employee is unfit, or has reason to believe
the employee is unfit or fails to use reasonable care to *381  discover the employee's unfitness
before hiring him or her. The theory of negligent hiring in this context encompasses the particular
risk of molestation by an employee with a history of this specific conduct. However, there can be
no liability for negligent supervision in the absence of knowledge by the principal that the agent
or servant was a person who could not be trusted to act properly without being supervised. It is
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not enough to allege that the sexual misconduct was conceivable; the plaintiff must allege facts
showing that it was foreseeable.


(9a, 9b, 9c, 9d, 9e)
Negligence § 33--Exercise of Care by Employers--Youth Organizations--Duty of Care--Taking
Reasonable Measures to Prevent Sexual Abuse--Foreseeability of Harm.
In an action for negligence based on a theory of failure to take reasonable protective measures,
which exposed plaintiff to an increased danger of sexual molestation, brought against a national
youth organization by an adult who had been sexually molested as a boy by a volunteer group
leader for the organization, the trial court erred in granting summary judgment to defendant, since
plaintiff presented sufficient evidence to raise triable issues of fact. The evidence demonstrated
that, at the time of the molestations, plaintiff was a recent immigrant who did not speak English,
that all of his group spoke Spanish, that the organization had a training program, available in either
Spanish or English, that was mandatory for all paid employees and that included sexual abuse
prevention training, that plaintiff was given only the English version of these materials, and that
the other group leader had not received the training. The danger that a child who participates in
organized youth activities will encounter a sexual predator is foreseeable, and sexual abuse of
children can be mitigated through implementation of sexual abuse prevention programs. Hence,
the absence of such information created a sufficient causal link between the acts or omissions of
defendant and the harm suffered by plaintiff. Further, recognition of a duty of care in this context
would have beneficial consequences for the community as a whole that would vastly outweigh the
slight burden imposed. In addition, a special relationship existed between defendant and plaintiff
giving rise to a duty to protect plaintiff from harm caused by the criminal conduct of third parties.


[See 6 Witkin, Summary of Cal. Law (9th ed. 198) Torts, §§ 810, 817, 993.]


(10)
Summary Judgment § 11--Defendant's Affidavits--Sufficiency--Negation of All Theories of
Liability.
A defendant is not entitled to *382  summary judgment unless that moving party negates all
theories of liability pled by the plaintiff.


(11)
Negligence § 9--Elements of Actionable Negligence--Duty of Care-- Statement of Rules--Factors
Contributing to Finding of Legal Duty.
A tort involves a violation of a legal duty, imposed by statute, contract, or otherwise, owed by the
defendant to the person injured. In order to prove facts sufficient to support a finding of negligence,
a plaintiff must show that defendant had a duty to use due care, that defendant breached that duty,
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and that the breach was the proximate or legal cause of the resulting injury. Duty, being a question
of law, is particularly amenable to resolution by summary judgment. Factors that contribute to a
finding of a legal duty include: (1) the foreseeability of harm to the injured party; (2) the degree
of certainty that the injured party suffered harm; (3) the closeness of the connection between
the defendant's conduct and the injury suffered; (4) the moral blame attached to the defendant's
conduct; (5) the policy of preventing future harm; (6) the extent of the burden to the defendant;
and (7) the consequences to the community of imposing a duty to exercise care, with resulting
potential liability. Duty is not an immutable fact of nature but only an expression of the sum total
of those considerations of policy which lead the law to say that the particular plaintiff is entitled
to protection.


(12a, 12b)
Negligence § 9--Elements of Actionable Negligence--Duty of Care--Statement of Rules--
Foreseeability.
Foreseeability supports a duty of care giving rise to liability for negligence only to the extent the
foreseeability is reasonable. A duty to take affirmative action to control the wrongful acts of a third
party will be imposed only where such conduct can be reasonably anticipated. The reasonableness
standard is a test that determines if, in the opinion of a court, the degree of foreseeability is high
enough to charge the defendant with the duty to act on it. In cases where the burden of preventing
future harm is great, a high degree of foreseeability may be required. On the other hand, in cases
where there are strong policy reasons for preventing the harm, or the harm can be prevented by
simple means, a lesser degree of foreseeability may be required. Thus, foreseeability is a somewhat
flexible concept. Nevertheless, foreseeability is not coterminous with duty. A court may find that
no duty exists, despite foreseeability of harm, because of other factors and considerations of public
policy, including the degree of certainty that the plaintiff suffered injury, the closeness of the
connection between the defendant's conduct and the injury suffered, the moral blame attached to
the defendant's conduct, the policy *383  of preventing future harm, and the extent of the burden
to the defendant and consequences to the community of imposing a duty with resulting liability
for breach.


(13)
Negligence § 9.4--Elements of Actionable Negligence--Duty of Care-- Special Relationship--
Children.
Liability for negligence is not imposed for the failure to assist or protect another, absent some legal
or special relationship between the parties giving rise to a duty to act. The special relationship
doctrine has developed as a means of avoiding imposing a duty to take protective action for
the benefit of a potential victim when there is no relationship to the person needing protection.
Generally, a greater degree of care is owed to children because of their lack of capacity to
appreciate risks and avoid danger. Consequently, California courts have frequently recognized
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special relationships between children and their adult caregivers that give rise to a duty to prevent
harms caused by the intentional or criminal conduct of third parties.


(14)
Premises Liability § 5--Duty and Standard of Care of Owners or Occupants of Real Property--
Criminal Acts of Third Persons--Sexual Molestation at Youth Group Meeting Place.
In an action for breach of fiduciary duty, negligence, intentional infliction of emotional distress,
and premises liability, brought by an adult who had been sexually molested as a boy by a volunteer
group leader in a national youth organization against the church where his group held its meetings,
the trial court properly granted summary judgment to defendant, since plaintiff raised no triable
issue of fact with respect to defendant's liability. There was no evidence to support the conclusion
that the church had any duty or ability to screen, train, or supervise the adult volunteers working
with plaintiff's youth group. Further, there were no material facts proffered by plaintiff to support
his cause of action alleging premises liability. In the context of business or public property, liability
has been allowed when there is something foreseeably dangerous about the nature of the activity
conducted on the property or the property itself which fixes on the landowner the duty to take some
sort of precaution, or the owner has in some way undertaken care for the safety of the plaintiff
as against criminal acts of third parties. There was nothing about the nature of the youth group's
activities or the nature of this property, a room in a church, that was foreseeably dangerous. A
consideration when imposing liability over a landlord is whether the landlord could have done
anything to prevent the harm. *384


COUNSEL
Law Offices of Michael J. Kinane, Michael J. Kinane; Law Offices of Charles A. Bonner and
Charles A. Bonner for Plaintiff and Appellant.
Sedgwick, Detert, Moran & Arnold and Nicholas W. Heldt for Defendants and Respondents Boy
Scouts of America, Inc., and Boy Scouts of America, San Francisco Bay Area Council.
Tobin & Tobin, Paul E. Gaspari and Lawrence R. Jannuzzi for Defendant and Respondent The
Roman Catholic Bishop of Oakland.


RUVOLO, J.


I.


Introduction
In 1996 appellant Mario R. Juarez (Juarez) sued respondents Boy Scouts of America, Inc. (BSA)
and the San Francisco Bay Area Council (BAC) (collectively, the Scouts), 1  alleging that in 1990
when he was a member of Boy Scout Troop 255 (Troop 255), he was sexually molested by Jorge
Francisco Paz (Paz), a scoutmaster of the troop. Juarez also sued Mary Help of Christians Church,
a church of the Diocese of Oakland (the Church) where Troop 255 held its meetings. The trial
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court granted summary judgment in favor of the Scouts and the Church following the imposition
of evidentiary sanctions conclusively establishing that no information was available to the Scouts
or the Church that would cause any of them to suspect Paz had a propensity to molest children
prior to the time he was accused of molesting Juarez.


1 Although for purposes of this opinion we find it practical to refer to the BAC and the BSA
collectively, we are aware they are separate entities. To carry out its programs in certain
geographical activities, the BSA charters local councils, like the BAC, which are granted
jurisdiction over a prescribed geographical area. Approximately 400 local councils in the
United States hold charters from the BSA. Neither the BSA nor the BAC operates any scout
troops. Scout troops are operated by local organizations such as a PTA or a church. In this
case, Boy Scout Troop 255 was sponsored in 1987 through 1989 by Lazear School Advisory
Council and in 1990 by the Church.


Juarez appeals from the judgment dismissing his action, claiming the imposition of evidentiary
sanctions was an abuse of discretion. Juarez also challenges the court's issuance of a protective
order preventing discovery of *385  certain confidential records maintained by the Scouts. As
his final contention, Juarez maintains that even if the trial court's discovery rulings are upheld
on appeal, he has submitted sufficient evidence to raise a triable issue of fact with respect to the
Scouts's alleged negligence in selecting, supervising, and retaining Paz. He also claims the Scouts
owed and breached a duty to take reasonable measures to protect him from sexual assault. He seeks
to maintain his lawsuit against the Church on every cause of action alleged against the Scouts,
including an additional one for premises liability.


We affirm the trial court's discovery sanction and issuance of a protective order. We further
conclude the trial court properly granted summary judgment on all of Juarez's causes of action
except one. The only viable cause of action is premised on the theory that the Scouts failed to take
reasonable measures to protect Juarez from sexual molestation by Paz. We conclude such a legal
duty was owed to Juarez, and that the record adduced on summary judgment has raised triable
issues of fact as to whether the duty of care was breached and caused harm to Juarez. Consequently,
we reverse summary judgement as to this claim and allow it to proceed solely against the Scouts.


II.


Facts and Procedural History
Juarez, now an adult, sued the Scouts and the Church on May 17, 1996, alleging that while a
member of Troop 255 in Oakland he was repeatedly sexually molested by Paz. According to
Juarez, the molestations occurred in 1990 when he was between 12 and 13 years old. The sexual
acts were committed during officially sanctioned scouting events, such as overnight camping trips,
and at Paz's home. However, Juarez did not reveal the molestations to anyone until 1993. After
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Juarez's revelations, Paz gave a statement to law enforcement authorities admitting he had engaged
in sexual misconduct with Juarez as well as with numerous other minors. Paz was ultimately
sentenced to 14 years in prison on the basis of a negotiated plea.


Juarez's complaint contained causes of action based on breach of fiduciary duty, various forms
of negligence, and intentional infliction of emotional distress. An additional cause of action was
stated against the Church for premises liability. Juarez alleged that the Scouts and the Church
were responsible for the damages he sustained as the result of Paz's actions. Juarez specifically
claimed the Scouts and the Church were negligent in: (1) hiring Paz without conducting a proper
background check; (2) failing to monitor and supervise him so that young male scouts would be
protected *386  from sexual molestation; (3) failing to properly manage, oversee, and educate
Troop 255; and (4) doing nothing to stop Paz from engaging in inappropriate sexual conduct with
young male scouts even after they knew or should have known of his deviant propensities.


Paz was Juarez's scoutmaster for less than a year, from February 1990 until December 1990. The
troop ceased to exist in January 1991. At the time Paz became a scoutmaster he had been employed
by the Oakland Unified School District as an instructional aide for 18 years without incident.
Moreover, there is nothing in the record indicating Paz had a prior criminal record or documented
history of sexual misconduct. Nor did anything become known during Paz's service as assistant
scoutmaster that should have raised questions about his fitness for that position.


On January 23, 1998, the trial court issued discovery sanctions for Juarez's misuse of the discovery
process and repeated violation of court orders. According to the court's order, the following
pertinent facts were “conclusively established in this case: [¶] 1. No reports or accusations of child
molestation were made against Jorge Francisco Paz before he molested Mario Roberto Juarez.
[¶] 2. No information was accessible to Boy Scouts of America, to the San Francisco Bay Area
Council, Boy Scouts of America, Inc., or to the Roman Catholic Bishop of Oakland that would
cause any of them to suspect that Jorge Francisco Paz had a propensity to molest children before
he was accused in 1993 of molesting Mario Roberto Juarez.”


On March 2, 1998, the Church and the Scouts brought their respective motions for summary
judgment or alternatively for summary adjudication. Although they raised many arguments, only
one concerns us. The Church and the Scouts contended there were no genuine issues of material
fact in dispute regarding their lack of prior knowledge or reason to know that Paz might be likely
to sexually molest one of the scouts in Troop 255. They argued that, because the undisputed facts
established that Paz's sexual misconduct with Juarez could not have been foreseen, they were
entitled to judgment as a matter of law.


The court granted the motions for summary judgment on September 24, 1998. The court found,
among other things, that Juarez had failed “to raise a triable issue of fact suggesting that defendants
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had notice of Paz's propensities, or that facts providing such notice were available to defendants.”
The court also found “none of plaintiff's additional facts ... demonstrate that defendants had any
notice of Paz's propensities, or that facts providing such notice were available to defendants.”
“[B]ecause Paz's propensity to molest children was not discoverable before Paz molested plaintiff,”
the “inadequacy of background investigation, supervision, training, or management of *387
property” was not a legal cause of harm to Juarez. Notice of appeal of the judgments and the
discovery orders was filed on November 23, 1998.


III.


Discussion


A. Interlocutory Discovery Rulings
On April 4, 1997, nearly a year after the complaint was filed, interrogatories and document requests
were served upon Juarez. Among those requests were specific questions concerning whether Juarez
had evidence of any complaints that had been made about Paz before Juarez was abused; whether
he contended the Church and the Scouts should have known of any abuse; and what facts, evidence,
and witnesses he had supporting such a claim.


Juarez did not respond to these requests at all. A motion to compel followed on May 13, 1997, and
only then, prior to hearing, did Juarez provide responses. Those responses consisted of objections,
nonspecific incorporations of other information, and a long ephemeral statement simply reiterating
the allegations made in the complaint. The responses also included many objections on the grounds
of attorney-client and work product privileges. 2  The motion to compel was granted on June 13,
1997, and the court awarded monetary sanctions against Juarez in the amount of $464.


2 For example, when asked whether complaints had been made against Paz before he became
a scoutmaster, Juarez provided the following: 1) objections; 2) incorporation of the “answers
as provided in his deposition”; 3) incorporation of the “facts contained in his complaint”; 4)
incorporation of the “responses to previous interrogatories”; 5) incorporation of the “facts
contained in documents previously provided”; and 6) a list of names and addresses of persons
Juarez “believes” had been subject to sexual abuse before he himself was.


Juarez filed additional responses that added no new information, except what was already
produced. The responses did not identify any particular documents or other evidence or witnesses,
and again they did not identify or produce the documentary basis for what little information was
provided.


On August 18, 1997, on another motion to compel, the trial court entered its order deeming Juarez's
responses to interrogatories and document requests inadequate and requiring Juarez to provide
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further responses. Monetary sanctions were once again awarded in the amount of $494. In addition,
the court specifically ordered Juarez to identify which documents were responsive to the requests;
to produce copies of them; and if they were *388  commercially published documents, ordered
Juarez to designate the specific pages out of the mass of discovery material that he believed were
responsive to the discovery requests. The court found that Juarez had failed to make timely and
specific objections to the discovery requests, thereby waiving any objection except the attorney-
client privilege or privacy objections. Additionally, the court ordered that if any material was being
withheld on the basis of privilege, Juarez must provide a “privilege log.”


In response to this order, Juarez provided a third set of responses but those responses were
substantively identical to the responses before the court that had already been found to be
inadequate. The Scouts filed a motion to dismiss the complaint or to impose other sanctions
because of Juarez's repeated failure to comply with discovery orders. In this motion, the Scouts
argued that Juarez had been guilty of a protracted course of “ignoring discovery requests, ignoring
court orders, and defiance of court orders.” On January 23, 1998, the trial court entered its order
imposing issue and evidence preclusion sanctions for failure to comply with the trial court's earlier
orders. On January 29, 1998, the trial court denied Juarez's first motion for reconsideration. On
March 30, 1998, the trial court denied his second motion for reconsideration, clarifying the prior
order without disturbing the sanctions.


Clearly, in this case there was ample evidence of Juarez's misuse of the discovery process.
Such misuse and abuse included repeated instances of violation of court orders, and on several
occasions, imposition of monetary sanctions. Juarez's pattern of discovery abuse justified the
court's imposition of sanctions as delineated in Code of Civil Procedure section 2023. (1) Our
Supreme Court recently examined the broad range of sanctions set out in that statute for a misuse
of the discovery process: “The sanctions under Code of Civil Procedure section 2023 are potent.
They include monetary sanctions, contempt sanctions, issue sanctions ordering that designated
facts be taken as established or precluding the offending party from supporting or opposing
designated claims or defenses, evidence sanctions prohibiting the offending party from introducing
designated matters into evidence, and terminating sanctions that include striking part or all of
the pleadings, dismissing part or all of the action, or granting a default judgment against the
offending party.” (Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal.4th 1, 12 [74
Cal.Rptr.2d 248, 954 P.2d 511].) “In choosing among its various options for imposing a discovery
sanction, a trial court exercises discretion, subject to reversal only for manifest abuse exceeding
the bounds of reason. [Citation.])” (Kuhns v. State of California (1992) 8 Cal.App.4th 982, 988 [10
Cal.Rptr.2d 773]; see also Vallbona v. Springer (1996) 43 Cal.App.4th 1525, 1545 [51 Cal.Rptr.2d
311] [discovery sanctions *389  reversible only for arbitrary, capricious, or whimsical action];
Obregon v. Superior Court (1998) 67 Cal.App.4th 424, 431-432 [79 Cal.Rptr.2d 62] [complaining
party must show how and why court's action constituted abuse of discretion].)
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(2a) Juarez contends the court abused its discretion in imposing the evidence preclusion sanction
in this case on the ground that it was “arbitrary, capricious, and punitive, as there was no willful
disobedience or [sic] the court's order and no harm to defendants.” We disagree. We are convinced
that the court's actions in this case—though certainly drastic—fall within the bounds of permissible
discretion. Contrary to Juarez's assertion, the evidence preclusion sanction was not punitive.
Rather, “[i]n choosing this sanction, the court was attempting to tailor the sanction to the harm
caused by the withheld discovery. [Citation.]” (Sauer v. Superior Court (1987) 195 Cal.App.3d
213, 229 [240 Cal.Rptr. 489].) In imposing an evidence preclusion sanction, the trial court simply
prohibited Juarez from producing at trial the evidence that he repeatedly refused to produce during
discovery.


(3) The purpose of the discovery rules is to “enhance the truth-seeking function of the litigation
process and eliminate trial strategies that focus on gamesmanship and surprise.” (Williams v.
Volkswagenwerk Aktiengesellschaft (1986) 180 Cal.App.3d 1244, 1254 [226 Cal.Rptr. 306].) In
other words, the discovery process is designed to “ 'make a trial less a game of blindman's bluff
and more a fair contest with the basic issues and facts disclosed to the fullest practicable extent.'
” (Greyhound Corp. v. Superior Court (1961) 56 Cal.2d 355, 376 [15 Cal.Rptr. 90, 364 P.2d 266].)


“An important aspect of legitimate discovery from a defendant's point of view is the ascertainment,
in advance of trial, of the specific components of plaintiff's case so that appropriate preparations
can be made to meet them. It is impossible to discover this other than from the plaintiff.” (Karz v.
Karl (1982) 137 Cal.App.3d 637, 650 [187 Cal.Rptr. 183].)


(2b) Appropriate written interrogatories are one of the means to accomplish the general goals of the
discovery process designed to facilitate a fair trial. The discovery requests at issue required Juarez
to produce some form of tangible information, such as a documented history of sexual misconduct
in Paz's background or a report of wrongdoing while involved with Troop 255, which would
have put the Scouts and the Church on notice that Paz was predisposed toward the misconduct in
issue. Without question, the evidence Juarez sought to suppress by his series of nonresponsive and
evasive answers was vital to the Scouts and the Church in preparing their defenses. After all, Juarez
had alleged in his complaint that the Scouts and the Church “were *390  negligent and careless
in that they knew or should have known, but did nothing about the fact that Paz was incompetent,
immoral, irresponsible, emotionally disturbed, a pedophile, and was likely to sexually molest and
commit lewd and lascivious acts upon Juarez ....” From the record before us, the trial court was
fully justified in concluding that Juarez deliberately engaged in uncooperative and obstructive
tactics in resisting the defending parties' legitimate efforts to unearth the facts supporting such
serious allegations.


Absent some unusual extenuating circumstances not present here, the appropriate sanction when
a party repeatedly and willfully fails to provide certain evidence to the opposing party as required
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by the discovery rules is preclusion of that evidence from the trial—even if such a sanction
proves determinative in terminating plaintiff's case. (See cases discussed in Karz v. Karl, supra,
137 Cal.App.3d at pp. 648-649 [upholding sanctions precluding plaintiff from proving essential
elements of his causes of action after plaintiff failed to comply with an order compelling him
to provide further answers to interrogatories].) “The ratio decidendi behind such cases,” a court
has stated, is “that a persistent refusal to comply with an order for the production of evidence is
tantamount to an admission that the disobedient party really has no meritorious claim ....” (Kahn v.
Kahn (1977) 68 Cal.App.3d 372, 382 [137 Cal.Rptr. 332].) No abuse of discretion has been shown.


(4) We next address Juarez's challenge to a protective order made on April, 9, 1998, denying
Juarez discovery of “ineligible volunteer files” kept by the Scouts. The ineligible volunteer files,
also known as the “confidential files,” are the records maintained by the Scouts (1) to identify
individuals who have been determined to be “unfit” in case they try to register as scouting
volunteers in the future; and (2) to document information as to why an individual was declared
ineligible in the event he should challenge that determination. Not all of the adult volunteers who
have been declared unsuitable have been found guilty of sexual misconduct—some have allegedly
committed other types misconduct, such as financial wrongdoing and criminal behavior.


During discovery, at Juarez's request, the Scouts produced the ineligible volunteer file assembled
for Paz in 1994 after Juarez's allegations came to light. However, the Scouts filed a motion for
a protective order concerning the ineligible volunteer files containing information about persons
entirely unrelated to this case. In support of this motion, the Scouts argued that the ineligible
volunteer files were protected by the constitutional right of privacy and that no compelling need
had been shown for the discovery of these constitutionally protected files. *391


In response to the Scouts's motion for a protective order, the court appointed a referee to conduct
an in camera review of certain ineligible volunteer records maintained by the Scouts. The files
were redacted by elimination of the name, address, phone number, birth date, and Social Security
number of each individual who was the subject of these files. The purpose of the referee's in camera
review was to determine the discoverability of those files. After reviewing the redacted sample of
files, the referee concluded “[t]hese files contain private information and are the type of files that
are subject to protection by the right of privacy.” The referee further recommended that Juarez
be provided with “five fully redacted exemplar files,” selected by the referee, for the purpose of
presenting arguments, if Juarez could, that the contents of the files were relevant to the issues in
this case, and that Juarez had such a compelling need for the information that it would outweigh
the right of privacy.


By order dated November 7, 1997, the court adopted the referee's recommendations; and on
December 6, 1997, the referee delivered to Juarez five redacted exemplar files from the ineligible
volunteer files that had been presented for in camera review. For approximately two months
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thereafter, Juarez made no effort to present any argument to the referee or the court to demonstrate
the discoverability of the files. Therefore, on January 30, 1998, the Scouts submitted a motion to
the referee requesting a finding that Juarez had failed to show a basis for discovery of the files and
requesting that a protective order be entered. Juarez responded, claiming the Scouts's motion was
premature. In any event, Juarez made a futile attempt to show how the information contained in
the exemplar files was relevant to the issues in this case.


On April 9, 1998, the court adopted the recommendations of the discovery referee and entered a
protective order prohibiting the ineligible volunteer files from being produced in discovery. This
protective order states, in part: “The court has found by its Order filed November 7, 1997 that the
'Ineligible Volunteer Files' contain private information and are the type of files that are subject to
protection by the right of privacy. [¶] ... [P]laintiff has not shown that the contents of the 'Ineligible
Volunteer Files,' other than the file relating to Jorge Francisco Paz, who is a defendant in this
case, is directly relevant to any issue in this case or that plaintiff has a compelling need for the
production of these files.”


Juarez has never disputed that the information contained in the ineligible volunteer files falls
manifestly within the Constitution's protected area of privacy. (Cal. Const., art. I, § 1.) This is
in recognition, no doubt, that such an argument would be futile. Clearly, these files relate to the
most private *392  affairs of various individuals unrelated to this litigation and were maintained
in strictest confidence by the Scouts. Because the requested material is constitutionally protected,
the ordinary yardstick for discoverability, i.e., that the information sought may lead to relevant
evidence, is inapplicable. (Kahn v. Superior Court (1987) 188 Cal.App.3d 752, 766 [233 Cal.Rptr.
662].) Moreover, it is not enough to show the matters encompassed by the right of privacy are
merely relevant to the issues of ongoing litigation. There must be a careful balancing of the
compelling public need for discovery against the fundamental right of privacy. (Ibid.; Binder v.
Superior Court (1987) 196 Cal.App.3d 893, 900 [242 Cal.Rptr. 231].)


Juarez's sole argument purporting to establish his compelling need for the information in the
ineligible volunteer files is as follows: “[T]he extensive 'ineligible volunteer file[s],' which
document those scout masters who have been kicked out for molesting boy scouts, provid[e]
knowledge of the rampant risk of pedophiles entering the Boy Scouts and molesting vulnerable
Boy Scouts.”


In our view, Juarez has not shown that the information contained in the ineligible volunteer files is
directly relevant to any disputed issue in this case; let alone, that there is a compelling need for this
information that outweighs the right to privacy. The Scouts admitted in response to Juarez's request
for admissions that the Scouts knew molestation could occur and did occur between scoutmasters
and scouts before Juarez was molested. In 1987, prior to the alleged molestation in this case, the
Scouts implemented a “Youth Protection Program” intended to minimize the potential of sexual
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abuse within scouting programs. Consequently, Juarez has failed to show there was a compelling
need for disclosure of this information that would outweigh the right of privacy of many individuals
who are not parties to this lawsuit.


B. Grant of Summary Judgment


1. Standard of Review
Juarez contends that, even if the trial court's interlocutory discovery rulings are upheld on appeal,
summary judgment was erroneously granted to the Church and the Scouts. Relying on an array
of theories of tort liability, he argues he submitted sufficient evidence in opposition to summary
judgment to establish duties of care owed to him and to raise triable issues of fact with respect to
whether the Church and the Scouts breached these duties and legally caused his injuries.


Under the summary judgment statute, Code of Civil Procedure section 437c, the defendant meets
its burden of showing that a cause of action has no *393  merit if it shows “that one or more
elements of the cause of action, ... cannot be established, or that there is a complete defense to that
cause of action. Once the defendant ... has met that burden, the burden shifts to the plaintiff ... to
show that a triable issue of one or more material facts exists as to that cause of action or a defense
thereto. The plaintiff ... may not rely upon the mere allegations or denials of its pleadings to show
that a triable issue of material fact exists but, instead, shall set forth the specific facts showing that
a triable issue of material fact exists as to that cause of action or a defense thereto.” (Code Civil
Proc., § 437c, subd. (o)(2), italics added.) (5) “We review the trial court's ruling on respondent's
motion for summary judgment under the independent review standard. An appellate court must
independently determine the construction and effect of the facts presented to the trial judge as
a matter of law. [Citations.]” (Rosse v. DeSoto Cab Co. (1995) 34 Cal.App.4th 1047, 1050 [40
Cal.Rptr.2d 680].)


The sanction imposed by the trial court, which we have upheld in the preceding part of this opinion,
precluded Juarez from introducing any evidence designed to prove that prior to 1993, the Scouts
or the Church either had or should have had knowledge or notice of Paz's propensity toward
sexual misconduct with boys. The remaining question is whether Juarez's inability to present any
particularized evidence regarding Paz is fatal to all of his pleaded theories of liability against the
Church and the Scouts. We discuss those pleaded theories in turn below.


2. Liability Based on Respondeat Superior
(6a) First, we reject Juarez's claims based on the doctrine of respondeat superior, or its more
common name, vicarious liability, which would impute negligence to the Scouts and the Church
for intentional sexual molestation by one of its volunteers. Juarez argues that, because volunteer
scout leaders are invariably placed in authoritative positions of trust-situations that heighten the
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vulnerability of the boys entrusted to their care-the Scouts and the Church should be found
vicariously liable for Paz's sexual misconduct under the doctrine of respondeat superior.


(7) The doctrine of respondeat superior is an exception to the general rule that liability follows
fault. Respondeat superior generally imposes liability on an employer when its employee engages
in tortious conduct while acting within the course and scope of employment. In such cases, the
faultless employer may be held vicariously liable for the employee's actions on the theory that it
would be unjust for an enterprise to disclaim responsibility for injuries occurring in the course of
its characteristic activities. (Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 208 [ *394  285
Cal.Rptr. 99, 814 P.2d 1341].) The employer's liability thus extends beyond the employer's actual
or possible control of the employee to include risks inherent in or created by the enterprise. (Perez
v. Van Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 967 [227 Cal.Rptr. 106, 719 P.2d 676].)
It follows, in part, that a plaintiff seeking to impose liability on a theory of respondeat superior
must show that the employee's tortious conduct was committed within the course and scope of
employment. (Mary M. v. City of Los Angeles, supra, 54 Cal.3d at p. 209.)


(6b) We conclude that imposing such a sweeping doctrine as respondeat superior under the facts of
this case would be contrary to the guidance provided by a number of cases that have consistently
held that under the doctrine of respondeat superior, sexual misconduct falls outside the course
and scope of employment and should not be imputed to the employer. 3  (Lisa M. v. Henry Mayo
Newhall Memorial Hospital (1995) 12 Cal.4th 291 [48 Cal.Rptr.2d 510, 907 P.2d 358] [hospital
not liable under doctrine of respondeat superior for technician's sexual assault of patient]; John R.
v. Oakland Unified School Dist. (1989) 48 Cal.3d 438 [256 Cal.Rptr. 766, 769 P.2d 948] [school
district not vicariously liable under doctrine of respondeat superior for molestation by teacher];
Jeffrey E. v. Central Baptist Church (1988) 197 Cal.App.3d 718, 722 [243 Cal.Rptr. 128] [church
not liable under respondeat superior for molestation of student by Sunday school teacher]; Alma
W. v. Oakland Unified School Dist. (1981) 123 Cal.App.3d 133, 139-142 [176 Cal.Rptr. 287]
[school district not vicariously liable for rape of student by janitor].) In line with this authority,
the California Supreme Court has held that an employer has no obligation to indemnify a sexual
harasser, even though the acts occurred during work hours on the employer's premises. (Farmers
Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992 [47 Cal.Rptr.2d 478, 906 P.2d 440]
(Farmers).)


3 For purposes of this discussion on respondeat superior, we assume without deciding that Paz
was an agent/employee of the Scouts during the time he served as scoutmaster in Troop 255,
a fact that is sharply contested by the Scouts in this case.


Moreover, the fact that Paz's position as scoutmaster placed him in a position of authority over
Juarez fails to aid Juarez in this context. In Farmers, our Supreme Court disavowed the proposition
“that an employer may be vicariously liable for an employee's misconduct whenever there is an
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abuse of a job-created, hierarchical relationship in which the employee is afforded a high degree of
authority over the victim.” (Farmers, supra, 11 Cal.4th at p. 1012.) The court went on to endorse
“cases rejecting the application of respondeat superior for misconduct occurring in relationships
of a hierarchical nature where, at least in the eyes of the victim, the wrongdoer's authority might
be considered very great. [Citations.]” ( *395  Id. at p. 1013.) The court further held that, “for
purposes of respondeat superior, employees do not act within the scope of employment when they
abuse job-created authority over others for purely personal reasons.” (Ibid.)


Like the Farmers court, we reject the proposition that simply because the scoutmaster/scouting
relationship provided the opportunity for Paz's wrongful acts, Paz's intentional criminal actions
should be imputed to the Scouts and the Church. Rather, the imposition of tort liability for a third
party's sexual misconduct requires that direct negligence be established. Therefore, we agree with
the trial court that under the undisputed facts of this case, and as a matter of law, the theory of
respondeat superior is not applicable to hold the Church and the Scouts vicariously liable for Paz's
acts of sexual molestation.


3. Negligent Hiring/Selection of Paz
(8) In proceedings below, Juarez proffered the alternative theory that the Scouts were liable for its
negligence in the selection, supervision and retention of Paz. 4  The conclusive determination that
there was no information accessible to the Scouts that would cause them to suspect that Paz had
a propensity to molest children is fatal to Juarez's causes of action based on these theories, even
if such a common law duty existed. 5


4 The Church's liability under Juarez's theories of direct negligence, including premises
liability, will be discussed in a later part of this opinion.


5 For purposes of this discussion, we assume without deciding that a duty was owed to Juarez
by the Scouts and the Church to use due care in selecting, retaining, and supervising the
scoutmasters for Troop 255. (See generally Notes, Just Perfect for Pedophiles? Charitable
Organizations That Work with Children and Their Duty to Screen Volunteers (1997) 76 Tex.
L.Rev. 143 (hereafter Perfect for Pedophiles?).)


“[I]n California, an employer can be held liable for negligent hiring if he knows the employee
is unfit, or has reason to believe the employee is unfit or fails to use reasonable care to discover
the employee's unfitness before hiring him. [Citations.]” (Evan F. v. Hughson United Methodist
Church (1992) 8 Cal.App.4th 828, 843 [10 Cal.Rptr.2d 748].) “[T]he theory of negligent hiring
here encompasses the particular risk of molestation by an employee with a history of this specific
conduct.” (Id. at p. 837.) Furthermore, there can be no liability for negligent supervision “in the
absence of knowledge by the principal that the agent or servant was a person who could not
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be trusted to act properly without being supervised.” (Noble v. Sears, Roebuck & Co. (1973) 33
Cal.App.3d 654, 664 [109 Cal.Rptr. 269, 73 A.L.R.3d 1164].)


These principles are illustrated by Roman Catholic Bishop v. Superior Court (1996) 42 Cal.App.4th
1556 [50 Cal.Rptr.2d 399]. There, a victim of childhood sexual abuse sued the church for negligent
hiring, supervision, *396  and retention, claiming that the church should have known of the sexual
propensities of a parish priest. Her action was properly dismissed on summary judgment because
she could not prove that the church had any basis upon which to suspect that the priest had deviant
tendencies. (Id. at pp. 1565-1567.)


Similarly, in Federico v. Superior Court (1997) 59 Cal.App.4th 1207 [69 Cal.Rptr.2d 370], a
hairstyling school could not be found liable under a negligent hiring theory for an employee's
molestation of a minor where there was nothing that would have indicated the employee posed a
threat of harm to minors he might encounter in the course of the work he was hired to perform.
Consequently, “as a matter of law, hiring [the employee] did not constitute a breach of defendant's
limited duty to exercise reasonable care in his selection of employees.” (Id. at p. 1213.) The
appellate court also held the minor's cause of action based on negligent supervision should have
been disposed of by summary judgment. While the record contained evidence of the employee's
conduct at work which, in hindsight, could have been indicative of the employee's “deviant sexual
proclivities,” such conduct “did not result in any complaints to [the employer] by the children
involved or their parents.” (Id. at p. 1216.) Thus, they could not be used to impose liability for
negligent supervision on the employer, who had no actual knowledge or reason to suspect these
incidents had occurred. (Ibid.) 6


6 In Juarez's opposition to summary judgment he tenders evidence, like the evidence
in Federico which, in hindsight, could have been indicative of Paz's “deviant sexual
proclivities.” (59 Cal.App.4th at p. 1216.) These factual events include Paz entertaining
members of Troop 255 at his home and the alleged suspicion of one of his neighbors that
something untoward was going on. However, as in Federico, it is undisputed that none of
these incidents resulted in any complaints or reports being made to the Scouts that would
have alerted them that Paz's continued retention as a scoutmaster might pose an unreasonable
risk of harm to minors.


In Chaney v. Superior Court (1995) 39 Cal.App.4th 152 [46 Cal.Rptr.2d 73], a family friend alleged
she was repeatedly sexually abused as a minor when she was visiting in the alleged abuser's home.
She sought to hold the wife of the alleged abuser liable under a theory of negligent supervision. The
appellate court found the wife's demurrer should have been sustained because the facts alleged,
standing alone, were insufficient to show that the wife had knowledge of her husband's deviant
propensities such that it would cause her to take measures to prevent the alleged sexual abuse. The
court held: “It is not enough to allege that the sexual misconduct was conceivable. [Citation.] The
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plaintiff must allege facts showing that it was foreseeable, i.e., facts from which it can be inferred
that the wife must have known that her husband was engaging in, or wished to engage in, acts of
sexual misconduct with a minor.” (Id. at p. 158.) *397


While the undisputed facts show with certainty that Juarez was seriously harmed by Paz's
misconduct, those same undisputed facts establish that there was nothing in Paz's background and
nothing that was made known to the Scouts during his tenure as scoutmaster to Troop 255 that could
be deemed a specific warning that Paz himself posed an unreasonable risk to minors. Therefore,
we affirm the trial court's grant of summary judgment on the causes of action for negligent hiring,
retention and supervision.


4. Liability Based on Theory Scouts Had Duty to Take Reasonable Protective Measures


a. General Considerations
(9a) Distinct from theories based on the Scouts's alleged negligence in selecting, supervising,
and retaining Paz, Juarez's complaint also contains a claim implicating the Scouts's independent
responsibility to protect and educate the young men who participate in their programs. The
complaint contains an allegation that “[The Scouts] negligently ... taught, educated, secured
oversaw and maintained Troop ... 255 and all of the Boy Scouts therein, including [Juarez].”
There is evidence in this case that Juarez was repeatedly molested by his scoutmaster, Paz, and
that numerous incidents took place during officially sanctioned scouting events, such as overnight
campouts. Juarez theorizes that if the adult leaders in his troop had received training on how to
prevent and detect sexual abuse, and if he had been warned and educated about how to handle such
a situation, the sexual molestations would have been prevented.


The definition and scope of such a duty have been the subject of post-oral-argument supplemental
briefing in which the parties have been asked to address “what, if any, legal duty” the Scouts had “to
warn, train or educate [Juarez] (either directly or through his parent) about the risk of sexual abuse
by adult male volunteers involved in the scouting program, and how to avoid or minimize such
risk.” After considering the supplemental briefs and the record, we reject the Scouts's threshold
contention that this theory of liability was not fully developed or factually presented to the trial
court and therefore cannot be considered on appeal. (Munro v. Regents of University of California
(1989) 215 Cal.App.3d 977, 985 [263 Cal.Rptr. 878].) (10) A defendant is not entitled to summary
judgment unless that moving party negates all theories of liability pleaded by the plaintiff. (Lopez
v. Superior Court (1996) 45 Cal.App.4th 705, 717 [52 Cal.Rptr.2d 821].)


b. Record Evidence Relevant to the Theory of Liability
(9b) The summary judgment evidence supporting this theory includes the following: Juarez joined
Troop 255 in Oakland when he was 12 years *398  old. At the time, he had recently emigrated with
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his mother from Honduras, where he had participated in the Scouts. Juarez's mother encouraged
his participation in scouting because his father was deceased, and she thought the Boy Scouts
would provide good male role models.


In the 1980's, the Scouts identified child abuse, including sexual abuse, as one of five social
“unacceptables,” along with drug abuse, hunger, illiteracy, and unemployment. As such, the Scouts
established the protection of our nation's youth from sexual abuse as a priority for the use of
its resources. The Scouts, therefore, developed a comprehensive “Youth Protection Program”
designed to educate adult volunteers, parents and the scouts themselves to aid in the detection and
prevention of sexual molestation by volunteers associated with scouting.


For example, in 1987 the Scouts developed a training program entitled “Youth Protection
Guidelines, Training for Volunteers, Camp Staff, and Parents” (Youth Protection Guidelines),
which consisted of written handout materials and a videotape presentation. All paid employees of
the Scouts were required to participate in this training program. The record is silent as to what steps
were taken, if any, to require volunteers at the local troop level to undergo this training program.


As part of its Youth Protection Program, the Scouts also produced a 29-minute educational video
aimed at boys aged 10 to 14 entitled, “A Time to Tell.” The video features three adolescent boys
dramatizing situations in which men have attempted to abuse them. The film stresses “the three
R's” of youth protection-recognize, resist and report. The video tells viewers that resistance will
stop most molestations, since very few molesters will resort to force. At the end of the presentation,
the toll-free number of the National Child Abuse Hotline is presented for viewers who may need
help but do not know where to turn. Sex abuse experts have called A Time to Tell “perhaps the
best tool they've seen for teaching children about sex abuse.” (Boyle, Scout's Honor: Sexual Abuse
in America's Most Trusted Institution (1994) p. 309 (Scout's Honor).) 7  At oral argument, it was
explained that all local councils of the Scouts are provided with copies of this videotape and a
local troop may borrow it for viewing. While the Scouts encourage scouting leaders to show this
film to local troops, there is no requirement that they do so. This video was never shown to or
discussed with Troop 255. *399


7 While the Scouts interposed a hearsay objection to the use of the material in Scout's Honor,
there is no indication the court ruled on this objection. Because trial counsel did not obtain
a ruling on the objection, it is waived and is not preserved on appeal. (Ann M. v. Pacific
Plaza Shopping Center (1993) 6 Cal.4th 666, 670, fn. 1 [25 Cal.Rptr.2d 137, 863 P.2d 207]
(Ann M.).)


It is undisputed that as part of his orientation into the Scouts's program, Juarez received a copy of
the Boy Scout Handbook. This handbook contains a 24-page removable pamphlet, “How to Protect
Your Children from Child Abuse and Drug Abuse: A Parent's Guide.” Among other things, the
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pamphlet tells parents how to explain when boys should violate part of the “Scout Law.” It states:
“[A] Scout does not have to obey an adult when that person tells him to do something that the
Scout feels is wrong or that makes the Scout feel uncomfortable.” The handbook states a molester
can be “a schoolteacher, religious leader, or youth group leader.” It tells the boys, “Molesters look
for victims who do not know enough to resist the abuse. You have the right to control your body.
Anytime a person does something to your body that makes you feel bad or you know is wrong, you
have the right to stop them even if you must be rude. You should be ready to run, scream, or make a
scene in public in order to protect yourself. When faced with resistance, most molesters will stop.”
Parents are given “protective strategies designed to give youth the power to protect themselves.”


Although the handbook is available in Spanish, Juarez's Boy Scout Handbook was the English
version, and there is no indication he was informed that a Spanish language version was available.
Juarez has filed a declaration in this matter stating: “When I joined the Boy Scouts of America,
Troop 255, I did not speak, read, nor write English. I was issued the Boy Scout Handbook in
English. I was never given a copy of the Boy Scout Handbook in my native language of Spanish.
I spoke Spanish 100% of the time during my membership in the Boy Scouts .... The boys in Troop
255 were all Hispanic and all had very little English speaking skills and we, too, conversed in
Spanish at least 90% of the time.” Like Juarez, most of the members of Troop 255 were recent
immigrants to this country and were unfamiliar with its language and customs. Juarez's mother
filed a declaration in this matter stating: “I did see his handbook laying around the house, but,
because it was in English, I never picked it up and attempted to read it. I did not know the book
contained any information for me as a parent to be aware of. I was never shown, or informed of,
a Boy Scout Handbook in Spanish. My son did not have a Boy Scout Handbook in Spanish.”


Juarez's declaration further states: “No one from [the Scouts] ever talked to me or other Boy Scouts
in my presence about how to protect ourselves from sexual molestation from our Scout Master. I
was never sexually abused in the Scouts in Honduras nor had I heard of such conduct and did not
know the proper responses to repel and rebuff my Scout Master's illegal sexual advances.”


The Scouts presented evidence that Jorge Aguilar, who was a member of the troop committee
of Troop 255 during the time Juarez was a member, *400  received training from the Scouts on
the subject of detecting and preventing child abuse. However, Aguilar's declaration states that
he was an “active leader” of Troop 255 only until the end of 1988, and that he did not renew
his registration as an adult leader in 1989. When Aguilar was deposed, he admitted he had only
“minimum contact” with Troop 255 in 1990 while Juarez was a member, and he did not personally
observe Paz interacting with the scouts in Troop 255. Additionally, Aguilar testified that he did not
go on any Troop 255 camping trips, he did not participate in troop meetings, nor did he supervise
the activities of Troop 255 during the time Juarez was a member of the troop.
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Jose Robles agreed to become an adult leader (scoutmaster) for Troop 255 in January 1990, and
continued to serve for the remaining time the troop existed. Robles testified in his deposition that
he never received any abuse prevention training from the Scouts nor had he heard of the video,
A Time to Tell. He recalled that he was given no literature or publications from the Scouts, other
than his child's Boy Scout Handbook, and “at no time did I receive any information in Spanish.”
He also stated that he never met a representative from the Scouts during his tenure as scoutmaster
and that he and Paz were the “only ones that were there.” Robles confirmed there were occasions
when Paz would sleep in the same tent with scouts on camping trips, and there were some camping
trips where Paz was the only adult who went with the troop. These occurrences were in direct
violation of the Scout's Youth Protection Guidelines, which prohibit an adult from sleeping in a
tent with an unrelated scout and mandate that two adults must be present at every scout activity.
Robles testified he was never informed of these rules.


Relying on this evidence, Juarez contended in summary judgment proceedings below that he
had offered “disputed and compelling evidence that the Rules and Policies of the Boy Scouts of
America, Inc. were not implemented at [T]roop []255, not understood by the primarily Spanish
speaking parents, youth and troop leaders, and were completely ineffective at protecting Mario
Juarez from sexual molestation by Paz.” (Fn. omitted.) Juarez argued that “if the members of
[T]roop 255 ... had been effectively educated and trained to recognize indicators of pedophile
activities,” they would have “recognized suspicious activity” by Paz, such as sleeping with scouts
in their tents on overnight camping trips and having scouts spend the night at his apartment.
Furthermore, education and training of the scouts as to how to “repel” adult sexual advances would
have prevented the molestations.


c. Analysis of Factors Affecting Duty—Rowland v. Christian
(11) “ 'A tort ... involves a violation of a legal duty, imposed by statute, contract or otherwise, owed
by the defendant to the person injured. *401  Without such a duty, any injury is ”damnum absque
injuria“—injury without wrong. [Citations.]' [Citation.] Thus, in order to prove facts sufficient to
support a finding of negligence, a plaintiff must show that defendant had a duty to use due care, that
he breached that duty, and that the breach was the proximate or legal cause of the resulting injury.
[Citation.]” (Nally v. Grace Community Church (1988) 47 Cal.3d 278, 292-293 [253 Cal.Rptr.
97, 763 P.2d 948], italics omitted.) “Duty, being a question of law, is particularly amenable to
resolution by summary judgment. [Citation.]” (Parsons v. Crown Disposal Co. (1997) 15 Cal.4th
456, 465 [63 Cal.Rptr.2d 291, 936 P.2d 70] (Parsons); see also Ballard v. Uribe (1986) 41 Cal.3d
564, 572, fn. 6 [224 Cal.Rptr. 664, 715 P.2d 624]; Nola M. v. University of Southern California
(1993) 16 Cal.App.4th 421, 426 [20 Cal.Rptr.2d 97].)


Since its publication in 1968, the seminal case of Rowland v. Christian (1968) 69 Cal.2d 108
[70 Cal.Rptr. 97, 443 P.2d 561, 32 A.L.R.3d 496] (Rowland), has stood as the gold standard
against which the imposition of common law tort liability in California is weighed by the
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courts in this state. Of that important case, we said recently in Adams v. City of Fremont
(1998) 68 Cal.App.4th 243 [80 Cal.Rptr.2d 196] (Adams): “Since Rowland was decided, its
innumerable judicial descendants have adopted the Rowland court's multi-element duty assessment
in determining whether a particular defendant owed a tort duty to a given plaintiff. These factors
include: (1) the foreseeability of harm to the injured party; (2) the degree of certainty that the
injured party suffered harm; (3) the closeness of the connection between the defendant's conduct
and the injury suffered; (4) the moral blame attached to the defendant's conduct; (5) the policy of
preventing future harm; (6) the extent of the burden to the defendant; and (7) the consequences
to the community of imposing a duty to exercise care, with resulting potential liability. (Rowland,
supra, 69 Cal.2d at pp. 112-113.)” (Adams, supra, 68 Cal.App.4th at pp. 267-268, fn. omitted.) 8


8 Where public entities are defendants, the courts will consider additional factors of whether
there is liability insurance available to protect the public entity against the financial burden
of imposing a duty, the extent of the agency's powers, the role imposed on it by law, and
limitations imposed on the agency by budget. (Adams, supra, 68 Cal.App.4th at p. 268.)


The goal of applying the Rowland factors has been described as the ascertainment of whether
“the category of negligent conduct at issue is sufficiently likely to result in the kind of harm
experienced that liability may appropriately be imposed on the negligent party.” (Ballard v. Uribe,
supra, 41 Cal.3d at pp. 572-573, fn. 6.) Recently, in Parsons, supra, 15 Cal.4th 456, our Supreme
Court reaffirmed its dedication to a public-policy-driven analysis for defining common law duty
when it commented on Rowland and its multi-elemental analysis in the following manner: “ '
”[D]uty“ is not an *402  immutable fact of nature ” 'but only an expression of the sum total of
those considerations of policy which lead the law to say that the particular plaintiff is entitled to
protection.' “ [Citation.]' [Citation.]” (Id. at p. 472, italics omitted; see also Bryant v. Glastetter
(1995) 32 Cal.App.4th 770, 778 [38 Cal.Rptr.2d 291]; McCollum v. Friendly Hills Travel Center
(1985) 172 Cal.App.3d 83, 90 [217 Cal.Rptr. 919].) “While it is the province of the jury, as trier of
fact, to determine whether an unreasonable risk of harm was foreseeable under the particular facts
of a given case, the trial court must still decide as a matter of law whether there was a duty in the first
place, even if that determination includes a consideration of foreseeability. [Citations.]” (Clarke v.
Hoek (1985) 174 Cal.App.3d 208, 214 [219 Cal.Rptr. 845]; Kentucky Fried Chicken of Cal., Inc.
v. Superior Court (1997) 14 Cal.4th 814, 819 [59 Cal.Rptr.2d 756, 927 P.2d 1260].)


Therefore, we turn to the task of applying the Rowland factors to the record below in assessing the
question of whether, and to what extent, the Scouts owed a duty of care to Juarez. 9


9 As we explained in footnote 4, ante, the Church's liability will be discussed separately in a
later section of this opinion.


i. Foreseeability of Harm
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(12a) In examining the critical element of foreseeability of harm, we must adhere to the rule that
“[f]oreseeability supports a duty only to the extent the foreseeability is reasonable.” (Sturgeon
v. Curnutt (1994) 29 Cal.App.4th 301, 306 [34 Cal.Rptr.2d 498] (Sturgeon); Rowland, supra,
69 Cal.2d at p. 113.) In other words, “a duty to take affirmative action to control the wrongful
acts of a third party will be imposed only where such conduct can be reasonably anticipated.
[Citations.]” (Ann M., supra, 6 Cal.4th at p. 676.) Basically, “[t]he reasonableness standard is a
test which determines if, in the opinion of a court, the degree of foreseeability is high enough to
charge the defendant with the duty to act on it.” (Sturgeon, supra, 29 Cal.App.4th at p. 307.)


“ '[I]n cases where the burden of preventing future harm is great, a high degree of foreseeability
may be required. [Citation.] On the other hand, in cases where there are strong policy reasons
for preventing the harm, or the harm can be prevented by simple means, a lesser degree
of foreseeability may be required.' [Citation.] Thus, foreseeability is a somewhat flexible
concept.” (Isaacs v. Huntington Memorial Hospital (1985) 38 Cal.3d 112, 125 [211 Cal.Rptr.
356, 695 P.2d 653]; see also Kentucky Fried Chicken of Cal., Inc. v. Superior Court, supra, 14
Cal.4th at p. 819.) If injury to another “ ' ”is likely enough in the setting of modern life that
a reasonably thoughtful *403  [person] would take account of it in guiding practical conduct“
' [citations], we must label the injury 'reasonably foreseeable' and go on to balance the other
Rowland considerations.” (Sturgeon, supra, 29 Cal.App.4th at p. 307.)


(9c) The Scouts acknowledge, as they must, the possibility exists that pedophiles will be attracted
to scouting to gain legitimate access to young boys in order to seduce the more susceptible ones
into sexual activity. The Scouts can hardly claim otherwise. Legal commentary notes that sex
abuse in scouting “is more common than accidental deaths and serious injuries combined,” with
the Scouts reporting, on average, more than one incident of sexual abuse per week for the past two
decades, and with many more cases going unreported. (Perfect for Pedophiles?, supra, 76 Tex.
L.Rev. at p. 144 and fn. 8.) Sex abuse by volunteers in scouting has been the subject of a book,
Scout's Honor, supra, which exhaustively examines the problem of “Sexual Abuse in America's
Most Trusted Institution.” The Scouts's liability for molestation by its volunteers is the focal point
of a number of reported cases. (See, e.g., L.P. v. Oubre (La. Ct. App. 1989) 547 So.2d 1320, 1324
[finding existence of special relationship giving rise to a duty to warn of risks that were known
or should have been known]; Golden Spread Council, Inc. v. Akins (Tex. 1996) 926 S.W.2d 287,
290 [Boy Scout council owed no duty based on principle of negligent hiring in connection with
scoutmaster's alleged molestation of scout]; Doe v. Goff (1999) 306 Ill.App.3d 1131 [240 Ill.Dec.
190, 716 N.E.2d 323, 326-327] [sexual assault of scout not foreseeable, so that Scouts owed no
duty to prevent molestation].)


Nevertheless, in supplemental briefing, the Scouts urge us to find that Paz's molestation of Juarez
was a third party criminal act, which was not reasonably foreseeable as a matter of law. In so
arguing, the Scouts present their own statistics reflecting that a child is at greater risk for sexual
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molestation in a child care center or family setting than in a scouting unit. In a complex statistical
analysis compiled from 1988 data, the Scouts extrapolate that out of 10,000 children participating
in scouting, only 1.2 children were possibly exposed to sexual molestation. The Scouts also point
out that in the recent case of Doe v. Goff, supra, 716 N.E.2d 323, a divided intermediate appellate
court in Illinois rejected imposing a duty on the Scouts to implement adequate child protection
programs because the statistical incidence of molestation by scoutmasters was so small. (Id. at
pp. 326-327; but see id. at pp. 328-329 (dis. opn. of Breslin, J.).) But the persuasive force of
any statistical analysis is severely undercut by a factor recognized in the Boy Scout Handbook:
“Studies have demonstrated that more than half of all incidents of child abuse are never reported
because the victims are too afraid or too confused to report their experiences.”


More importantly, we recognize our analysis must focus on the foreseeability of harm occurring,
not its probability, a more stringent standard. *404  Simply citing the statistical improbability of
encountering a sexual molester in the course of scouting activities does not establish, as a matter of
law, that the risk of sexual molestation is so unforeseeable that a child need not be protected from
this harm. Based on this record, we conclude that it should be reasonably foreseeable to the Scouts
that a child participating in scouting might fall prey to a sexual predator, with no documented
history of such proclivities, who is serving as an adult volunteer in the child's scouting troop.


We are not the first to conclude that children engaged in organized group overnight activities are
at risk of foreseeable sexual abuse. We note that almost 40 years ago in Wallace v. Der-Ohanian
(1962) 199 Cal.App.2d 141 [18 Cal.Rptr. 892], the court found sexual molestation and assault by
unknown third parties to be foreseeable crimes from which children who are engaged in organized
youth activities should be protected. The case involved an 11-year-old girl who was raped by
an unknown assailant while she was attending an overnight summer camp. The court ruled that
“the risk of sexual molestation ... was one which the defendant should have foreseen and better
guarded against.” (Id. at p. 146.) In so holding the court noted, “It is certain that there exists in our
civilization the constant possibility that persons suffering from a lack of proper mental balance
or normal decency might subject young people to sexual molestation. This fact is illustrated
by frequent newspaper accounts of crimes against children, the many litigated criminal cases,
accounts of which find their way into the reports, and the concerns of the Legislature evidenced
by the enactment of many laws for the protection of children.... The general feeling of the public
that this problem does exist in a threatening way lead[s] to the conclusion that people charged with
the care of children should guard against it ....” (Ibid.)


While we do not endorse the factors identified in Wallace as indicative of the foreseeability that
a child at the camp could be sexually assaulted (such as the presence of migrant laborers in the
vicinity of the summer camp), we nevertheless accept the court's basic reasoning. Unfortunately,
in the almost 40 years since these words were written, the scourge of sexual molestation of
children has not abated; and the danger that a child who participates in organized youth activities
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will encounter a sexual predator certainly is at least as foreseeable now as it was then. These
considerations prompt us to reject the Scouts's argument that the harm that befell Juarez while he
was participating in Troop 255 activities was unforeseeable as a matter of law.


(12b) Nevertheless, foreseeability is not coterminous with duty. (See Sharon P. v. Arman Ltd.
(1999) 21 Cal.4th 1181, 1189-1190, fn. 2 [91 Cal.Rptr.2d 35, 989 P.2d 121]; Parsons, supra, 15
Cal.4th at p. 476; *405  Meighan v. Shore (1995) 34 Cal.App.4th 1025, 1033 [40 Cal.Rptr.2d 744];
Cohen v. Southland Corp. (1984) 157 Cal.App.3d 130, 138 [203 Cal.Rptr. 572].) “A court may
find that no duty exists, despite foreseeability of harm, because of other factors and considerations
of public policy” (Clarke v. Hoek, supra, 174 Cal.App.3d at pp. 214-215), including “the degree of
certainty that the plaintiff suffered injury, the closeness of the connection between the defendant's
conduct and the injury suffered, the moral blame attached to the defendant's conduct, the policy
of preventing future harm, the extent of the burden to the defendant and consequences to the
community of imposing a duty to exercise care with resulting liability for breach, ...” (Rowland,
supra, 69 Cal.2d at pp. 112-113; see also Scott v. Chevron U.S.A. (1992) 5 Cal.App.4th 510, 515
[6 Cal.Rptr.2d 810]; De Vera v. Long Beach Pub. Transportation Co. (1986) 180 Cal.App.3d 782,
794 [225 Cal.Rptr. 789].) We turn to these additional factors now.


ii. Degree of Certainty That Juarez Suffered Harm, and
the Closeness Between the Harm and the Scouts's Conduct


(9d) No one disputes Juarez suffered injury. The significant emotional trauma caused by childhood
sexual abuse, with its related societal costs, is well documented and was not rebutted below by
the Scouts. However, the Scouts seriously question “the closeness of the connection between
the defendant's conduct and the injury suffered.” (Rowland, supra, 69 Cal.2d at pp. 112-113.) In
supplemental briefing, the Scouts seek to sever any link between the alleged failure on its part
to implement its Youth Protection Program in Troop 255 from the harm ultimately suffered by
Juarez. The Scouts claim “[t]here is no scientific data demonstrating that child abuse prevention
education of children has actually prevented any sexual molestation of children.”


Despite the Scouts's current litigation posture of disavowing the existence of such a causal link,
their own publications tout the effectiveness of their Youth Protection Program in preventing
sexual assault. In a staff orientation booklet produced by the Scouts in 1987 entitled “Child Sexual
Abuse, How to Deal With It,” it is written: “Perhaps the best way to prevent sexual child abuse is
to educate children as to the existence and dangers of child abusers and to encourage them to 'yell
and tell.' ... Councils should use our available child abuse materials to train youth members how
to respond to this threat.” (Italics added.) In the Scouts's Youth Protection Guidelines, readers are
told: “Another way to protect our youth from the potential abuser is to educate them. Interviews
with molesters indicate that any show of resistance by a child is generally enough to discourage
any further attempts with that child. For this reason, children need to be told that if anyone asks
*406  them to keep a secret or touches them in private areas of their bodies they should yell and
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tell. The [Scouts] makes youth protection materials available to members and their parents on a
continuing basis.” In another scouting publication, it is reported that “[i]n one Midwest city ...
several youths turned in a molester after they watched the video, A time to tell. As a result, the
local district attorney is now using the video with all victims of child sexual abuse seen there.”


Moreover, there is empirical support for the proposition that sexual abuse of children can be
mitigated through implementation of programs designed to educate young people and their adult
caretakers about sexual abuse. Reportedly, in only the first two years after the Scouts developed
and implemented their Youth Protection Program, the number of male scout leaders banned
from scouting for sex abuse skyrocketed, from 169 people in 1987 to 302 people in 1989.
(Scout's Honor, supra, at p. 315.) In attempting to put these statistics in context, the author of
Scout's Honor indicates: “The increase shows that the [Scouts's] abuse education program is
alarmingly effective.... The program exposed molesters who'd gone undetected in Scouting for
years, sometimes decades.” (Id. at p. 316.)


While the Scouts are justified in believing that reasonable prevention methods will not prove
sufficient to halt sexual abuse in each and every case, the record nevertheless reflects a recognition
in scouting literature that the best line of defense to protect children from sexual exploitation is
educating them, their parents, and the adult volunteers on how to avoid such harm. We agree with
Juarez that the absence of information about the warning indicators of impending molestation
along with the absence of critical advice as to how to rebuff a sexual advance, creates a sufficient
causal link between the acts or omissions of the Scouts and the harm he suffered. This link is
neither weak nor remote. (Adams, supra, 68 Cal.App.4th at p. 270.)


iii. Moral Blame
There is no evidence on summary judgment showing morally blameworthy conduct by the Scouts,
as this term is understood in its legal context. (See Adams, supra, 68 Cal.App.4th at p. 270.) To
the contrary, the Scouts are to be commended for being in the vanguard in fighting child sexual
abuse with their educational program which, if communicated, is geared toward teaching volunteer
leaders, parents and scouts how to be aware of and avoid child sexual abuse. The record includes
expert testimony that is highly laudatory of the quality of the films and programmatic materials
produced by the Scouts.


Juarez does not question the quality of the Scouts's Youth Protection Program. Instead, Juarez
ascribes fault in the failure by the Scouts to take *407  reasonable steps to ensure that their
knowledge concerning the potential for sex abuse within the scouting environment, and how to
avoid it, was imparted to the scouts, adult volunteers, and parents of Troop 255. This omission,
if proven, carries with it no particular moral blame. For this reason, this factor is in favor of the
Scouts.
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iv. Policy of Preventing Future Harm, the Consequences
to the Community, and the Burden of Duty on Scouts


Our greatest responsibility as members of a civilized society is our common goal of safeguarding
our children, our chief legacy, so they may grow to their full potential and can, in time, take our
places in the community at large. The achievement of this objective is gravely threatened by sexual
predators who prey on young children. The legislative judgment, which reflects a widely shared
value of our society, is that the use of children as sexual objects is extremely harmful to their well-
being. Its long-lasting injury often lies hidden in a victim's psyche until it works its insidious harm
by impairing subsequent emotional development, if not by also crushing the victim's spirit.


Public policy against the victimization of children is most evident in our criminal laws, which
exact a heavy toll from those who endanger our most precious asset. (See, e.g., Pen. Code, §§
288, subd. (a), 288.5, subd. (a).) So, too, it must be in our civil law. The interests of the state in
protecting the health, emotional welfare and well-rounded growth of its young citizens, together
with its undeniable interest in safeguarding the future of society as a whole, weigh strongly in favor
of imposing a duty in this case. Such a duty will motivate the Scouts to take reasonable steps to see
that the vital information imparted in its child abuse prevention program is provided to those who
can most benefit from it-scouts, their parents, and adult volunteers-and this heightened awareness
can prevent future occurrences of sexual molestation. Therefore, the policy of preventing future
harm and the consequences to the community of that harm are factors squarely in Juarez's favor.


We finally consider the extent of the burden to the Scouts in imposing a duty. Juarez points out
that the Scouts have a highly developed and effective delivery system in place to ensure that its
program, uniforms, equipment, and handbooks get into the hands of individual scouts. Juarez
claims that in light of this delivery system, it would not have taken heroic measures for the Scouts
to see that the critical component of its Youth Protection Program reached the members of Troop
255. In supplemental briefing, Juarez argues “the record shows that whatever materials [the Scouts]
may have had in its *408  arsenal of abuse prevention programming-including Spanish-language
print materials-it failed to deploy them in Troop 255,” and in this case, such “a haphazard delivery
system simply was not good enough.”


The Scouts hold a significant position in American society. The Scouts extoll the fact that their
organization was chartered by an act of Congress in 1915. (36 U.S.C. § 23.) That charter empowers
the Scouts “to promote ... the ability of boys to do things for themselves and others, to train them
in Scoutcraft, and to teach them patriotism, courage, self-reliance, and kindred virtues ....” As our
Supreme Court has noted: “[T]he Boy Scouts is an organization whose primary function is the
inculcation of a specific set of values in its youth members, and whose recreational facilities and
activities are complementary to the organization's primary purpose.... Scouts meet regularly in
small groups (often in private homes) that are intended to foster close friendship, trust and loyalty,
and scouts are required to participate in a variety of activities, ceremonies, and rituals that are
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designed to teach the moral principles to which the organization subscribes.” (Curran v. Mount
Diablo Council of the Boy Scouts (1998) 17 Cal.4th 670, 697-698 [72 Cal.Rptr.2d 410, 952 P.2d
218].)


Thus, millions of American parents partner with the Scouts collectively for the development of
their children's core values. Scouting programs extend into almost every city and town in the
nation. In fact, it has been reported that nearly 20 percent of the American youth population
comes into contact with scouting every year. A 1991 publication by the Scouts acknowledges that,
“[b]ecause of the unique role of the Boy Scouts of America in the development of millions of
young boys each year, it is important for the BSA to understand this societal problem [of child
sexual abuse] and know the steps to combat it.”


The record before us reveals that people and systems are already in place to see that vital
information needed to combat child sexual abuse is communicated at every level of scouting. The
Scouts have a national headquarters in Irving, Texas, which develops their programs, establishes
policies and procedures, and designs leadership training for scouting professionals and volunteer
leaders. In 1992, shortly after Juarez was molested, there were 7,500 people employed full-time in
scouting across the country. Consequently, the organization has a highly developed and effective
delivery system, enabling the Scouts to impart its program and philosophy to 4,200,000 youths
and 1,300,000 adult volunteers in more than 130,000 scouting units across the county.


With the privilege of being able to contribute directly to the moral and spiritual development
of millions of American youths comes some legal *409  responsibility. In light of the record in
this case, we soundly reject any contention that the Scouts could avoid all legal responsibility to
incorporate into their program information designed to prevent a significant risk of harm to the
youths it serves on the ground that any burden imposed would be too onerous. We are persuaded
that recognizing a legal duty of care will have beneficial consequences for the community as
a whole, which vastly outweighs the slight burden imposed on the Scouts. (Parsons, supra, 15
Cal.4th at pp. 473-477.)


Deflecting the conclusion commanded by this analysis, the Scouts warn that any duty would apply
not only to their organization but also to all defendant organizations in future cases that confront the
same risk of harm to children, regardless of the differences in the surrounding circumstances. The
Scouts present impassioned arguments about the inherent difficulty in defining a workable duty of
care, warning that fulfilling such a duty would impose substantial costs and undue administrative
burdens on charitable organizations that work with children, which would inevitably decrease the
level or quality of the important services they provide.


In response, we wish to make special note that the reach of this opinion is only intended to extend
as far as the record before us today. If we have not yet made it abundantly clear, deciding the
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question of duty mandates a case-by-case fact and policy analysis. (Parsons, supra, 15 Cal.4th
at p. 472; Isaacs v. Huntington Memorial Hospital, supra, 38 Cal.3d 112, 124; Weirum v. RKO
General, Inc. (1975) 15 Cal.3d 40, 46 [123 Cal.Rptr. 468, 539 P.2d 36].) We do not intend our
decision to serve as a manifesto by which lower courts are to impose duties of care upon all forms
of charitable organizations engaged in volunteer youth programs, requiring them to take steps to
prevent or minimize the chance that group leaders will engage in intentional misconduct against
the youths participating in their programs. Because we expect our analysis to carry this caveat
implicitly, and now explicitly, we do not share the Scouts's concern that imposition of a duty will
work a grave hardship on others whose programs, experience with abuse of minors, and other
factors we identify as important to the issue of duty are not examined by us today.


v. Balancing
In conclusion, consideration of the Rowland factors supports the imposition of a duty of care on
the Scouts to have taken reasonable protective measures to protect Juarez from the risk of sexual
abuse by adult volunteers involved in scouting programs, such as warning, training or educating
him (either directly or through his parent or adult volunteers) about how to avoid *410  such a
risk. Of these factors, only the lack of moral blame is determined in favor of the Scouts. The rest
are unequivocally in favor of Juarez and the existence of a duty.


d. Special Relationship Creating Responsibility for Third Party Criminal Acts
(13) Alternatively, we note that liability for negligence “is not imposed for the failure to assist
or protect another, absent some legal or special relationship between the parties giving rise to
a duty to act. [Citations.]” (People v. Heitzman (1994) 9 Cal.4th 189, 200 [37 Cal.Rptr.2d 236,
886 P.2d 1229]; Davidson v. City of Westminster (1982) 32 Cal.3d 197, 203 [185 Cal.Rptr. 252,
649 P.2d 894]; see also Eric J. v. Betty M. (1999) 76 Cal.App.4th 715, 727 [90 Cal.Rptr.2d 549];
Hernandez v. City of Pomona (1996) 49 Cal.App.4th 1492, 1499 [57 Cal.Rptr.2d 406].) The special
relationship doctrine has developed as a means of avoiding imposing a duty to take protective
action for the benefit of a potential victim when there is no relationship to the person needing
protection. (See generally Tarasoff v. Regents of University of California (1976) 17 Cal.3d 425,
435 [131 Cal.Rptr. 14, 551 P.2d 334, 83 A.L.R.3d 1166].)


Generally, a greater degree of care is owed to children because of their lack of capacity to appreciate
risks and avoid danger. (Casas v. Maulhardt Buick, Inc. (1968) 258 Cal.App.2d 692, 697, 700 [66
Cal.Rptr. 44].) Consequently, California courts have frequently recognized special relationships
between children and their adult caregivers that give rise to a duty to prevent harms caused by
the intentional or criminal conduct of third parties. Recognized special relationships include an
operator of a preschool or daycare center to the children in attendance (Fowler v. Seaton (1964)
61 Cal.2d 681, 688 [39 Cal.Rptr. 881, 394 P.2d 697]); a school district to a mother whose child
was sexually molested by another student because the school stood in loco parentis while the child
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was in attendance (Phyllis P. v. Superior Court (1986) 183 Cal.App.3d 1193, 1196 [228 Cal.Rptr.
776]); and the wife of a sexual offender to children she invited to play in her home because “[b]eing
of tender years they were particularly vulnerable to this sort of misconduct and not fully able to
protect themselves against it. [Citation.]” (Pamela L. v. Farmer (1980) 112 Cal.App.3d 206, 211
[169 Cal.Rptr. 282].)


In Adams, the majority noted at length the expanding view in tort jurisprudence that the use
of special relationships to create duties has been *411  largely eclipsed by the more modern
use of balancing policy factors enumerated in Rowland. (Adams, supra, 68 Cal.App.4th at pp.
285-287.) 10  We observed that the “pedantic use of the Restatement (Second) of Torts [defining
principles supporting 'special relationship' doctrine] to establish the parameters of tort duty, while
eschewing public policy concerns, is contrary to modern jurisprudential duty analysis.” (Id. at p.
286.)


10 Presiding Justice Kline disassociates himself from this statement, as he adheres to the
view that the California Supreme Court, the Restatement, and most other authorities “
'all recognize that ”special relationship“ is an expanding concept in tort law. [Citations.]'
” (Adams, supra, 68 Cal.App.4th at pp. 307-308 (dis. opn. of Kline, P. J.), quoting Mann
v. State of California (1977) 70 Cal.App.3d 773, 779 [139 Cal.Rptr. 82].) For the reasons
set forth in his dissent in Adams, Presiding Justice Kline believes this has been a salutary
development.


(9e) For the reasons set out in Adams, we are reluctant to rely on the special relationship doctrine
per se as the analytical underpinning for our conclusion that a duty of care was owed by the
Scouts to Juarez. However, we note that cases exploring this alternative theory of tort duty have
found a special relationship, giving rise to a duty to protect children against a known risk that they
might be sexually molested. One jurist has described the special relationship between the child
participant and youth organization in terms particularly pertinent to this case: “The mission of
youth organizations to educate children, the naivet ̀of children, and the insidious tactics employed
by child molesters dictate that the law recognize a special relationship between youth organizations
and the members such that the youth organizations are required to exercise reasonable care to
protect their members from the foreseeable conduct of third persons.” (Evans v. Ohio State Univ.
(1996) 112 Ohio. App.3d 724 [680 N.E.2d 161, 181] (conc. & dis. opn. of Lazarus, J.).)


While the multifactored, policy-driven Rowland analysis provides a sufficiently robust doctrinal
basis to support imposition of a duty, were we to rely on this alternative analysis, we, too, would
conclude that a special relationship existed between the Scouts and Juarez giving rise to a duty to
protect him from harm caused by the criminal conduct of third parties.


e. Triable Issue of Fact as to Negligence, Breach of Duty and Causation
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An action for negligence additionally requires a showing that the defendant breached a legal duty
owed to the plaintiff, and that the breach was a proximate or legal cause of the plaintiff's injuries.
(Sharon P. v. Arman, Ltd., supra, 21 Cal.4th at p. 1188; Ann M., supra, 6 Cal.4th at p. 673.) We
conclude Juarez has presented sufficient evidence to raise triable issues of fact that the Scouts
failed to take reasonable protective measures to protect *412  him from the risk of sexual abuse
by adult volunteers involved in scouting programs, and that the failure to take such steps exposed
him to an increased danger of sexual molestation.


Juarez presented evidence opposing the summary judgment motion indicating that while a
praiseworthy Youth Protection Program was created by the Scouts, they failed to take reasonable
steps to see that the information in the program was likely to be communicated to the scouts,
parents, or adult leaders of Troop 255. For example, Aguilar received only limited information of
the type contained in the Youth Protection Program, and he was not active in the troop during the
time Juarez was a member. Aguilar's replacement as scoutmaster, Robles, received no training and
was completely unaware of the availability of the Youth Protection Program materials. Apparently,
no one at the local council, a constituent body of the Scouts established to provide training and
guidance to the troops within its jurisdiction, ever spoke to Robles. Although Robles was aware that
Paz sometimes took the troop on overnight camping excursions by himself, and sometimes slept
in the same tents as the boys, Robles received no information that such activities were prohibited
in the scouting program.


The troop was comprised of Spanish-speaking boys, most of whom were recent immigrants to
this country. The troop meetings were conducted in Spanish. Yet the members of this troop were
provided with English-language copies of the Boy Scout Handbook. Although the handbook was
available in Spanish, neither the boys nor their parents were even advised of such. No one showed
them the film A Time to Tell or provided the other materials comprising the Scouts's Youth
Protection Program. They were not told of the availability of these program materials.


The Scouts steadfastly maintain there is no evidence “that educational programs intended to teach
children how to avoid child sexual abuse do more good than harm, or that they have actually
prevented any molestation in the first place.” But, the Scouts's own materials vaunted the Youth
Protection Program as imparting critical information to successfully repel a sexual overture.
Certainly, this evidence, if credited by the fact finder at trial, supports Juarez's position that the
molestations would not have occurred if he and his mother been advised of the materials in the
Scouts's Youth Protection Program, and if the adult leaders of Troop 255 had received appropriate
training.


Our opinion that questions of fact exist should not be construed as resolving the negligence issue in
favor of Juarez. Rather, on the basis of the evidence, Juarez is entitled to an opportunity to prove the
merits of his case *413  at a trial. While the evidence may ultimately establish there was no breach
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of the Scouts's duty or that any breach was neither a cause in fact nor legal cause of any damages,
we conclude that the record, at this point, does not conclusively eliminate the possibility of the
Scouts's liability. (See generally Adams, supra, 68 Cal.App.4th at p. 265; Nola M. v. University
of Southern California, supra, 16 Cal.App.4th at pp. 427-428; see also Brummett v. County of
Sacramento (1978) 21 Cal.3d 880, 887 [148 Cal.Rptr. 361, 582 P.2d 952, 4 A.L.R.4th 858].)
Accordingly, summary judgment was improperly granted with respect to this cause of action.


C. Summary Judgment as to the Church
(14) It is apparent from this record that there are no triable issues of fact with respect to the Church's
liability stemming from the Scouts's use of Church property to hold Troop 255's meetings. There
are no allegations or evidence to support the conclusion that the Church had any duty or ability to
screen, train, or supervise the adult volunteers working with Troop 255, including Paz.


Nor have material facts been proffered by Juarez to support his cause of action against the Church
alleging premises liability. Juarez has stated in his declaration that some of the acts of sexual
molestation, specifically inappropriate touching, occurred on property owned by the Church.
However, Juarez does not claim there were facts that put or should have put the Church on notice
of the molestation, nor does he claim the Church could have taken effective steps to prevent the
sexual molestation. Juarez implies that the Church was strictly liable for anything occurring on
its premises.


This is not the law in California. The recent case of Eric J. v. Betty M., supra, 76 Cal.App.4th 715,
provided a thorough overview of the law of premises liability in the context of a convicted child
molester allegedly molesting a child on property owned by the defendants. The court affirmed
a grant of nonsuit for the defendants because “there was no relationship between the harm and
any premises owned by family members on which the harm occurred.” (Id. at p. 717.) By way of
explanation, the court noted that in the context of business or public property, “liability has been
allowed when there is something foreseeably dangerous about the nature of the activity conducted
on the property or the property itself which fixes on the landowner the duty to take some sort
of precaution [citation] ... or the owner has in some way undertaken, as part of the organized
activity on the land, care for the safety of the plaintiff as against criminal acts of third parties
[citations].” (Id. at p. 721.)


None of these bases for premises liability described by Eric J. are shown by the facts of this
case. There was nothing about the nature of the activity *414  conducted on the property-holding
scout meetings-to characterize the activity as foreseeably dangerous. Nor was there anything about
the nature of the property owned by the Church to implicate liability-it was just a room in the
Church. Nor was there any evidence the Church had any duty or ability to oversee the activities
conducted by Troop 255. A consideration when imposing liability over a landlord is whether the
landlord could have done anything to prevent the harm. (See, e.g., Davis v. Gomez (1989) 207
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Cal.App.3d 1401, 1406 [255 Cal.Rptr. 743]; Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504,
512 [118 Cal.Rptr. 741, 81 A.L.R.3d 628].) “[A] landlord should not be held liable for injuries
from conditions over which he has no control.” (Uccello, supra, at p. 512.)


For these reasons, we conclude that summary judgment was properly granted as to the Church.


IV.


Disposition
The judgment is reversed. The case is remanded for further proceedings in accordance with this
opinion. Costs on appeal are awarded to Juarez as against the Scouts. Costs on appeal are also
awarded the Church as against Juarez.


Kline, P. J., and Haerle, J., concurred.
Respondents' petition for review by the Supreme Court was denied August 9, 2000. *415


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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12 Cal.4th 291, 907 P.2d 358, 48 Cal.Rptr.2d 510, 64 USLW 2414,
95 Cal. Daily Op. Serv. 9879, 95 Daily Journal D.A.R. 17,103


Supreme Court of California


LISA M., Plaintiff and Appellant,
v.


HENRY MAYO NEWHALL MEMORIAL HOSPITAL, Defendant and Respondent.


No. S043581.
Dec 26, 1995.


SUMMARY


A patient brought an action for professional negligence, battery, and intentional and negligent
infliction of emotional harm against an ultrasound technician, a hospital, and others. Plaintiff
alleged that the technician sexually molested her during the course of an ultrasound examination.
In opposition to the hospital's motion for summary judgment, plaintiff asserted triable issues of
fact existed as to whether the hospital was vicariously liable for the battery as a tort committed
within the scope of the technician's employment, or was directly liable for its own negligence.
The trial court granted the summary judgment motion, rejecting both arguments. (Superior Court
of Los Angeles County, No. 023309, David M. Schachter, Judge.) The Court of Appeal, Second
Dist., Div. Four, No. B074774, reversed, relying only on the theory of respondeat superior, and
expressly declining to reach the question of the hospital's negligence.


The Supreme Court reversed the judgment of the Court of Appeal, and remanded the matter to
that court for a decision on plaintiff's negligence cause of action. The Supreme Court held that
the hospital was entitled to summary judgment on the ground that the technician's conduct was
beyond the scope of his employment as a matter of law, and that, therefore, the hospital could not be
vicariously liable under the doctrine of respondeat superior. The examination provided no occasion
for a work-related dispute or any other work-related emotional involvement with plaintiff. As with
nonsexual assaults, a sexual tort will not be considered engendered by the employment unless its
motivating emotions were fairly attributable to work-related events or conditions. A foreseeability
analysis led to the same conclusion. Although the examination involved physical contact with
plaintiff, the assault on her did not originate with, and was not a generally foreseeable consequence
of, that contact. Moreover, the battery did not arise from any abuse of job-created authority. The
technician was not vested with any coercive authority, and the trust plaintiff was asked to place in
him was limited to conduct of the examination. Also, public policy behind the *292  doctrine of
respondeat superior-preventing future injuries, assuring compensation to victims, and spreading
the losses equitably-did not alter the conclusion that the assault was not a risk predictably created
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by or fairly attributed to the nature of the employment. (Opinion by Werdegar, J., with Lucas, C.
J., Arabian, Baxter and George, JJ., concurring. Separate concurring opinion by George, J., with
Lucas, C. J., concurring. Separate dissenting opinions by Mosk and Kennard, JJ.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment.
An employer is vicariously liable for the torts of its employees committed within the scope of the
employment. An employee's willful, malicious, and even criminal torts may fall within the scope
of his or her employment for purposes of respondeat superior, even though the employer has not
authorized the employee to commit crimes or intentional torts. While the employee need not have
intended to further the employer's interests, the employer will not be held liable for an assault or
other intentional tort that did not have a causal nexus to the employee's work. Since an intentional
tort gives rise to respondeat superior liability only if it was engendered by the employment, the
disavowal of motive as a singular test of respondeat superior liability does not mean the employee's
motive is irrelevant. An act serving only the employee's personal interest is less likely to arise
from or be engendered by the employment than an act that, even if misguided, was intended to
serve the employer in some way.


(2)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Required
Nexus Between Employment and Employee's Act-- Foreseeability Test.
The nexus required for respondeat superior liability-that the tort be engendered by or arise from
the work-is to be distinguished from “but for” causation. The fact that the employment brought the
tortfeasor and victim together in time and place is not enough. The incident leading to injury must
be an outgrowth of the employment; the risk of tortious injury must be inherent in the working
environment, or typical of or broadly incidental to the enterprise the employer has undertaken.
Respondeat superior liability should apply only to the types of injuries that are, as a practical
matter, sure to occur in the conduct of the employer's enterprise. The employment must be such as
predictably to create the risk employees will *293  commit intentional torts of the type for which
liability is sought. A foreseeability test is useful because it reflects the central justification for
respondeat superior liability: that losses fairly attributable to an enterprise-those that foreseeably
result from the conduct of the enterprise-should be allocated to the enterprise as a cost of doing
business. Under that test, the tortious occurrence must be a generally foreseeable consequence
of the activity. Foreseeability merely means that, in the context of the particular enterprise, an







Lisa M. v. Henry Mayo Newhall Memorial Hospital, 12 Cal.4th 291 (1995)
907 P.2d 358, 48 Cal.Rptr.2d 510, 64 USLW 2414, 95 Cal. Daily Op. Serv. 9879...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


employee's conduct is not so unusual or startling that it would seem unfair to include the loss
resulting from it among other costs of the employer's business.


(3)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Question of
Law or Fact.
The determination whether an employee has acted within the scope of employment ordinarily
presents a question of fact. It becomes a question of law, however, when the facts are undisputed
and no conflicting inferences are possible.


(4)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment--Sexual
Molestation During Ultrasound Examination:Healing Arts and Institutions § 11--Hospitals--Duties
and Liabilities--Respondeat Superior.
In an action by a patient against an ultrasound technician, a hospital, and others, alleging the
technician sexually molested plaintiff during an ultrasound examination, the hospital was entitled
to summary judgment on the ground that the technician's conduct was beyond the scope of his
employment as a matter of law, and that, therefore, the hospital could not be vicariously liable
under the doctrine of respondeat superior. The examination provided no occasion for a work-
related dispute or any other work-related emotional involvement with plaintiff. As with nonsexual
assaults, a sexual tort will not be considered engendered by the employment unless its motivating
emotions were fairly attributable to work-related events or conditions. A foreseeability analysis
led to the same conclusion. Although the examination involved physical contact with plaintiff,
the assault on her did not originate with, and was not a generally foreseeable consequence of,
that contact. Moreover, the battery did not arise from any abuse of job-created authority. The
technician was not vested with any coercive authority, and the trust plaintiff was asked to place
in him was limited to conduct of the examination. Also, public policy behind the doctrine of
respondeat superior-preventing future injuries, assuring compensation to victims, and spreading
the losses equitably-did not alter the conclusion that the assault was not a risk predictably created
by or fairly attributed to the nature of the employment.


[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, § 126 et seq.] *294
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WERDEGAR, J.


Plaintiff Lisa M. was injured in a fall and sought treatment at defendant Henry Mayo
Newhall Memorial Hospital (Hospital). Under the pretense of conducting an ultrasound imaging
examination, a technician sexually molested her. In plaintiff's action against Hospital and others,
the trial court granted summary judgment in favor of Hospital; the Court of Appeal reversed.
The question presented is whether Hospital, even if not negligent in employing or supervising
the technician, may be held vicariously liable for his misconduct under the doctrine of respondeat
superior. We conclude the undisputed facts show Hospital is not vicariously liable.


Facts and Procedural Background
The facts are taken largely from the declarations and depositions submitted in support of and
opposition to Hospital's motion for summary judgment. Some undisputed facts are taken from the
parties' separate statements of undisputed facts. (Code Civ. Proc., § 437c, subd. (b).)


On July 9, 1989, plaintiff, 19 years old and pregnant, was injured in a fall at a movie theater
and sought treatment at Hospital's emergency room. At *295  the direction of the examining
physicians, ultrasound technician Bruce Wayne Tripoli performed obstetrical and upper-right-
quadrant ultrasonic imaging examinations.


Tripoli took plaintiff to the ultrasound room on a gurney. She remained in her street clothes, shorts
and a maternity top. No one else was present during the examination; plaintiff had asked that
her boyfriend accompany her, but Tripoli refused the request, as was his practice in conducting
emergency obstetrical examinations. Tripoli turned out the room lights but left the adjacent
bathroom door ajar to admit dim light. 1


1 Tripoli's deposition testimony was inconsistent as to whether the door to the ultrasound room
was open or closed; although he testified he usually left the door slightly open, and did so
on this occasion, he also testified the room door's magnetic latch was not working properly,
and the door closed instead of remaining ajar.


Tripoli first conducted the prescribed examinations. Plaintiff pulled up her shirt and pushed her
shorts down to expose the area to be examined. The obstetrical or “general pelvic” examination
requires passing an ultrasound-generating wand across the patient's lower abdomen. The sound
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waves must be mediated by a gel, which Tripoli testified must be worked into the skin somewhat
to displace all the air. The exact placement and movement of the wand varies with the patient's
body type, and on some patients the best images are obtained by passing the wand as much as an
inch below the pubic hairline. Tripoli found it necessary to do so in plaintiff's case. In performing
the upper right quadrant examination (to see the liver), Tripoli had to lift plaintiff's right breast,
which he did through a towel with the back of his hand.


After conducting the ordered examinations, Tripoli left the room for about 10 minutes to develop
the photographic results. On his return, Tripoli asked plaintiff if she wanted to know the sex of the
baby, and she said she did. He told her, falsely, that to determine the sex he would need to scan
“much further down,” and it would be uncomfortable. With plaintiff's cooperation, Tripoli pulled
plaintiff's shorts down and began to scan in her pubic hair. According to plaintiff, he also inserted
the wand in her vagina. After a while he put down the wand and fondled plaintiff with his fingers.
Plaintiff testified he moved his fingers “around everywhere down there.” While fondling plaintiff,
Tripoli said he needed to excite her to get a good view of the baby. Plaintiff found the touching
uncomfortable, but Tripoli testified he thought she was getting pleasure from it because she said
it tickled. Tripoli eventually stopped molesting plaintiff and returned her to the emergency room.


At the time of the misconduct, plaintiff thought it was part of a “regular procedure,” albeit “kind
of weird.” Later that day, however, she began to *296  suspect Tripoli's actions were improper,
a suspicion confirmed the next morning when she talked to her regular obstetrician. Tripoli was
criminally prosecuted and pleaded no contest to a felony charge arising out of his molestation of
plaintiff.


Plaintiff's suit named Tripoli, Hospital and others as defendants, and contained causes of action
for professional negligence, battery and intentional and negligent infliction of emotional harm. In
opposition to Hospital's motion for summary judgment, plaintiff maintained triable issues of fact
existed as to whether Hospital was vicariously liable for the battery as a tort committed within the
scope of Tripoli's employment, or was directly liable for its own negligence in failing to have a
third person present during the examination. The superior court granted the summary judgment
motion, rejecting both arguments.


The Court of Appeal reversed. The court relied only on the theory of respondeat superior and
expressly declined to reach the question of Hospital's negligence. We granted Hospital's petition
for review in order to decide the vicarious liability question.


Discussion


I. Review of Pertinent Law on Respondeat Superior
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(1) The rule of respondeat superior is familiar and simply stated: an employer is vicariously
liable for the torts of its employees committed within the scope of the employment. (Perez v. Van
Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 967 [227 Cal.Rptr. 106, 719 P.2d 676].) 2  Equally
well established, if somewhat surprising on first encounter, is the principle that an employee's
willful, malicious and even criminal torts may fall within the scope of his or her employment for
purposes of respondeat superior, even *297  though the employer has not authorized the employee
to commit crimes or intentional torts. (Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 209
[285 Cal.Rptr. 99, 814 P.2d 1341]; John R. v. Oakland Unified School Dist. (1989) 48 Cal.3d 438,
447 [256 Cal.Rptr. 766, 769 P.2d 948]; Carr v. Wm. C. Crowell Co. (1946) 28 Cal.2d 652, 654
[171 P.2d 5].) What, then, is the connection required between an employee's intentional tort and
his or her work so that the employer may be held vicariously liable?


2 Civil Code section 2338, which has been termed a codification of the respondeat superior
doctrine (Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608, 618, fn. 2 [124 Cal.Rptr.
143]), is not limited to employer and employee but speaks more broadly of agent and
principal; it makes the principal liable for negligent and “wrongful” acts committed by the
agent “in and as part of the transaction of such [agency] business.”
Tripoli was not formally employed by Hospital, but by Mediq Imaging Services, Inc., with
which Hospital contracted for his services. Hospital, however, concedes it did not seek
summary judgment on the ground Tripoli was not its employee, did not argue that issue in
the Court of Appeal, and does not rely on it in this court. For purposes of reviewing the
ruling on summary judgment, therefore, we will treat Tripoli as Hospital's employee, without
considering or deciding whether Tripoli was Hospital's nonemployee agent or ostensible
agent (see Quintal v. Laurel Grove Hospital (1964) 62 Cal.2d 154, 167-168 [41 Cal.Rptr. 577,
397 P.2d 161]) or a special employee for whose torts Hospital is liable under the “borrowed
servant” rule (see Societa per Azioni de Navigazione Italia v. City of Los Angeles (1982) 31
Cal.3d 446, 455-456 [183 Cal.Rptr. 51, 645 P.2d 102]).


It is clear, first of all, that California no longer follows the traditional rule that an employee's actions
are within the scope of employment only if motivated, in whole or part, by a desire to serve the
employer's interests. (See Rest.2d Agency, § 228, subd. 1(c) [conduct must be “actuated, at least
in part, by a purpose to serve the master”].) Our departure from that limiting rule dates at least
from the leading case of Carr v. Wm. C. Crowell Co., supra, 28 Cal.2d 652.


In Carr, this court held a building contractor liable for injuries caused when an employee, angry at
a subcontractor's employee for interfering in his work, threw a hammer at the other worker's head.
We rejected the defendant's claim its employee was not acting within the scope of employment
because he “could not have intended by his conduct to further” the employer's interests: “It is
sufficient, however, if the injury resulted from a dispute arising out of the employment.... 'It is not
necessary that the assault should have been made ”as a means, or for the purpose of performing
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the work he (the employee) was employed to do.“ ' ” (28 Cal.2d at p. 654, quoting Hiroshima
v. Pacific Gas & Elec. Co. (1936) 18 Cal.App.2d 24, 28 [63 P.2d 3400], italics added; accord,
Fields v. Sanders (1947) 29 Cal.2d 834, 839 [180 P.2d 684, 172 A.L.R. 5255] [that tortious act
“was not committed in order to further the interests of the principal” does not preclude vicarious
liability]; Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d at p. 969 [“The plaintiff need
not demonstrate that the assault was committed for the purpose of accomplishing the employee's
assigned tasks.”]; Rodgers v. Kemper Constr. Co., supra, 50 Cal.App.3d at p. 621 [“[T]he 'motive
test,' though still the 'majority rule,' has been abandoned in California.”].) 3


3 See also Ira S. Bushey & Sons, Inc. v. United States (2d Cir. 1968) 398 F.2d 167, 171
(discussing “inadequacy” of the motivation-to-serve test generally); LeGrand & Leonard,
Civil Suits for Sexual Assault: Compensating Rape Victims (1979) 8 Golden Gate L.Rev.
479, 507 (the “motive-benefit” test, which would preclude respondeat superior liability for
most sexual assaults, has been “abandoned” in California).


While the employee thus need not have intended to further the employer's interests, the employer
will not be held liable for an assault or other intentional tort that did not have a causal nexus to
the employee's work. This *298  rule, too, can be traced to Carr v. Wm. C. Crowell Co., supra, 28
Cal.2d 652. There the court acknowledged that “[i]f an employee inflicts an injury out of personal
malice, not engendered by the employment, the employer is not liable.” (Id. at p. 656, italics added.)
We further explained that in the case under consideration the attack was, indeed, “an outgrowth”
of the employee's work: “Not only did the altercation leading to the injury arise solely over the
performance of [the employee's] duties, but his entire association with plaintiff arose out of his
employment on the building under construction.” (Id. at p. 657.)


In Rodgers v. Kemper Constr. Co., supra, 50 Cal.App.3d 608, 614-616, off-duty employees, who
had been drinking beer at the jobsite, assaulted workers for another contractor after requesting and
being refused a ride on a bulldozer driven by one of the victims. Applying the analysis developed
in Carr v. Wm. C. Crowell Co., supra, the Court of Appeal found substantial evidence the attack
—in which the victims were seriously injured and permanently disabled—was within the scope of
the assailants' employment. The assailants and victims, the court noted, were “complete strangers”
until their work brought them together; thus the dispute could not have derived from “personal
malice unrelated to the employment.” (50 Cal.App.3d at p. 621.) Rather, a work-related dispute
was the “proximate cause” of the attack. (Ibid.)


Because an intentional tort gives rise to respondeat superior liability only if it was engendered by
the employment, our disavowal of motive as a singular test of respondeat superior liability does
not mean the employee's motive is irrelevant. An act serving only the employee's personal interest
is less likely to arise from or be engendered by the employment than an act that, even if misguided,
was intended to serve the employer in some way.
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(2) The nexus required for respondeat superior liability—that the tort be engendered by or arise
from the work—is to be distinguished from “but for” causation. 4  That the employment brought
tortfeasor and victim together in time and place is not enough. We have used varied language to
describe the nature of the required additional link (which, in theory, is the same for intentional and
negligent torts): the incident leading to injury must be an “outgrowth” of the employment (Carr
v. Wm. C. Crowell Co., supra, 28 Cal.2d 652, 657); the risk of tortious injury must be “ 'inherent
in the working environment' ” (id. at p. 656) or “ 'typical of or broadly incidental to the enterprise
[the employer] has undertaken' ” (Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d 956, 960 [88
Cal.Rptr. 188, 471 P.2d 988]). *299


4 The distinction is reflected in the common meaning of “engender”: “to bring into
being.” (Webster's New World Dict. (3d college ed. 1991) p. 450.)


Looking at the matter with a slightly different focus, California courts have also asked whether the
tort was, in a general way, foreseeable from the employee's duties. Respondeat superior liability
should apply only to the types of injuries that “ 'as a practical matter are sure to occur in the conduct
of the employer's enterprise.' ” (Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d at p. 959.) The
employment, in other words, must be such as predictably to create the risk employees will commit
intentional torts of the type for which liability is sought.


In what has proved an influential formulation, the court in Rodgers v. Kemper Constr. Co.,
supra, 50 Cal.App.3d at page 618, held the tortious occurrence must be “a generally foreseeable
consequence of the activity.” In this usage, the court further explained, foreseeability “merely
means that in the context of the particular enterprise an employee's conduct is not so unusual or
startling that it would seem unfair to include the loss resulting from it among other costs of the
employer's business.” (Id. at p. 619; accord, John R. v. Oakland Unified School Dist., supra, 48
Cal.3d at p. 450, fn. 9; Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d at p. 968; Martinez
v. Hagopian (1986) 182 Cal.App.3d 1223, 1228 [227 Cal.Rptr. 763]; Alma W. v. Oakland Unified
School Dist. (1981) 123 Cal.App.3d 133, 141-142 [176 Cal.Rptr. 287].) The Rodgers foreseeability
test is useful “because it reflects the central justification for respondeat superior [liability]: that
losses fairly attributable to an enterprise—those which foreseeably result from the conduct of the
enterprise—should be allocated to the enterprise as a cost of doing business.” (Farmers Ins. Group
v. County of Santa Clara (1995) 11 Cal.4th 992, 1004 [47 Cal.Rptr.2d 478, 906 P.2d 440].)


(3) “Ordinarily, the determination whether an employee has acted within the scope of employment
presents a question of fact; it becomes a question of law, however, when 'the facts are undisputed
and no conflicting inferences are possible.' ” (Mary M. v. City of Los Angeles, supra, 54 Cal.3d at
p. 213.) Neither plaintiff nor Hospital has pointed to factual disputes that would prevent us in this
case from deciding the applicability of respondeat superior as a matter of law.
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II. Application to This Case
(4) Was Tripoli's sexual battery of Lisa M. within the scope of his employment? The injurious
events were causally related to Tripoli's employment as an ultrasound technician in the sense they
would not have occurred had he not been so employed. Tripoli's employment as an ultrasound
technician provided the opportunity for him to meet plaintiff and to be alone with her in
circumstances making the assault possible. The employment was *300  thus one necessary
cause of the ensuing tort. But, as previously discussed, in addition to such “but for” causation,
respondeat superior liability requires the risk of the tort to have been engendered by, “typical of or
broadly incidental to,” or, viewed from a somewhat different perspective, “a generally foreseeable
consequence of,” Hospital's enterprise. (Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d at p.
960; Rodgers v. Kemper Constr. Co., supra, 50 Cal.App.3d at p. 618.)


At the broadest level, Hospital argues sex crimes are never foreseeable outgrowths of employment
because they, unlike instances of nonsexual violence, are not the product of “normal human traits.”
Hospital urges us not to “legitimize” sexual misconduct by treating it on a par with mere fights.
These generalized distinctions are not, however, compelling. Neither physical violence nor sexual
exploitation is legitimate, excusable or routinely expected in the workplace. In Carr v. Wm. C.
Crowell Co., supra, 28 Cal.2d 652, this court did not “legitimize” the act of the construction worker
who, on trivial provocation, threw a carpenter's hammer at the plaintiff, “striking him on the head
and seriously injuring him” (id. at p. 653), any more than we excused, condoned or otherwise
“legitimized” a police officer's forcible rape of a detainee in Mary M. v. City of Los Angeles,
supra, 54 Cal.3d 202. Nor did the Court of Appeal in Rodgers v. Kemper Constr. Co., supra, 50
Cal.App.3d 608, 615-616, indicate any inclination to approve of or excuse the intoxicated off-duty
workers' brutal attack on two other workers—kicking and beating them with fists, rocks and a
hardhat, rendering one unconscious and permanently injuring the other's eyesight. The references
in certain cases to “ 'the faults and derelictions of human beings' ” (Carr v. Wm. C. Crowell Co.,
supra, 28 Cal.2d at p. 656) and “normal human traits” (Rodgers v. Kemper Constr. Co., supra, 50
Cal.App.3d at p. 622) thus must be taken in context to include not only minor character flaws,
but also the human tendency toward malice and viciousness. We are not persuaded that the roots
of sexual violence and exploitation are in all cases so fundamentally different from those other
abhorrent human traits as to allow a conclusion sexual misconduct is per se unforeseeable in the
workplace.


Focusing more specifically on the type of sexual assault occurring here, we ask first whether the
technician's acts were “engendered by” or an “outgrowth” of his employment. (Carr v. Wm. C.
Crowell Co., supra, 28 Cal.2d at pp. 656-657.) They were not.


Nonsexual assaults that were not committed to further the employer's interests have been
considered outgrowths of employment if they originated in a work-related dispute. (E.g., Fields
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v. Sanders, supra, 29 Cal.2d at pp. 839-840 [employee truck driver's assault on another motorist
following *301  dispute over employee's driving]; see, generally, Farmers Ins. Group v. County
of Santa Clara, supra, 11 Cal.4th 992, 1006.) “Conversely, vicarious liability [has been] deemed
inappropriate where the misconduct does not arise from the conduct of the employer's enterprise
but instead arises out of a personal dispute (e.g., Monty v. Orlandi (1959) 169 Cal.App.2d
620, 624 [337 P.2d 861] [bar owner not vicariously liable where on-duty bartender assaulted
plaintiff in the course of a personal dispute with his common law wife]), or is the result of
a personal compulsion (e.g., Thorn v. City of Glendale (1994) 28 Cal.App.4th 1379, 1383 [35
Cal.Rptr.2d 1] [city not vicariously liable where fire marshal set business premises on fire during
an inspection].)” (Farmers Ins. Group v. County of Santa Clara, supra, 11 Cal.4th 992, 1006.)


As with these nonsexual assaults, a sexual tort will not be considered engendered by the
employment unless its motivating emotions were fairly attributable to work-related events or
conditions. Here the opposite was true: a technician simply took advantage of solitude with a
naive patient to commit an assault for reasons unrelated to his work. Tripoli's job was to perform
a diagnostic examination and record the results. The task provided no occasion for a work-
related dispute or any other work-related emotional involvement with the patient. The technician's
decision to engage in conscious exploitation of the patient did not arise out of the performance of
the examination, although the circumstances of the examination made it possible. “If ... the assault
was not motivated or triggered off by anything in the employment activity but was the result of
only propinquity and lust, there should be no liability.” (Lyon v. Carey (D.C. Cir. 1976) 533 F.2d
649, 655 [174 App.D.C. 422].)


Our conclusion does not rest on mechanical application of a motivation-to-serve test for intentional
torts, which would bar vicarious liability for virtually all sexual misconduct. (See ante, p. 297.) 5


Tripoli's criminal actions were, of course, unauthorized by Hospital and were not motivated by
any desire to serve Hospital's interests. Beyond that, however, his motivating emotions were not
causally attributable to his employment. The flaw in *302  plaintiff's case for Hospital's respondeat
superior liability is not so much that Tripoli's actions were personally motivated, but that those
personal motivations were not generated by or an outgrowth of workplace responsibilities,
conditions or events.


5 Because we do not apply a motivation-to-serve test as the sole standard of vicarious liability,
our rationale differs from that of most other courts that have considered factually similar
cases, although several courts have reached the same result as we do: sexual assault by a
medical technician is not within the scope of employment. (Compare Hendley v. Springhill
Memorial Hosp. (Ala. 1990) 575 So.2d 547, 551 [technician “ 'acted from wholly personal
motives' ”], Mataxas v. North Shore University Hosp. (1995) 211 A.D.2d 762 [621 N.Y.S.2d
683, 684] [radiology technician's molestation of patient “committed ... for purely personal
motives”], and Taylor v. Doctors Hosp. (West) (1985) 21 Ohio App.3d 154 [486 N.E.2d 1249,



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=29CALIF2D839&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_839&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_839

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=11CAL4TH992&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_1006&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1006

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=11CAL4TH992&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_1006&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1006

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=169CAAPP2D620&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_624&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_624

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=169CAAPP2D620&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_624&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_624

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959121714&pubNum=661&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=28CALAPP4TH1379&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1383&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1383

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994200553&pubNum=3484&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994200553&pubNum=3484&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=11CAL4TH992&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_1006&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1006

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976145982&pubNum=0000350&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_350_655&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_655

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976145982&pubNum=0000350&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_350_655&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_655

http://www.westlaw.com/Link/Document/FullText?findType=Y&cite=12CAL4TH291&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990148026&pubNum=0000735&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_735_551&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_551

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990148026&pubNum=0000735&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_735_551&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_551

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995039441&pubNum=0000602&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_602_684&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_602_684

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995039441&pubNum=0000602&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_602_684&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_602_684

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986101218&pubNum=0000578&originatingDoc=I9e691c5bfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_578_1251&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1251





Lisa M. v. Henry Mayo Newhall Memorial Hospital, 12 Cal.4th 291 (1995)
907 P.2d 358, 48 Cal.Rptr.2d 510, 64 USLW 2414, 95 Cal. Daily Op. Serv. 9879...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


1251] [radiology orderly's sexual assault on patient committed “from intensely personal
motives” and “in no way served to further or promote the business of the employer-
hospital”], with Samuels v. Southern Baptist Hosp. (La.Ct.App. 1992) 594 So.2d 571, 574
[vicarious liability imposed for rape of patient by nursing assistant] and Stropes v. Heritage
House Childrens Ctr. (Ind. 1989) 547 N.E.2d 244, 249-250 [same for molestation of disabled
child by nurse's aide].)


Analysis in terms of foreseeability leads to the same conclusion. An intentional tort is foreseeable,
for purposes of respondeat superior, only if “in the context of the particular enterprise an
employee's conduct is not so unusual or startling that it would seem unfair to include the loss
resulting from it among other costs of the employer's business.” (Rodgers v. Kemper Constr. Co.,
supra, 50 Cal.App.3d at p. 619, italics added.) The question is not one of statistical frequency,
but of a relationship between the nature of the work involved and the type of tort committed. The
employment must be such as predictably to create the risk employees will commit intentional torts
of the type for which liability is sought.


In arguing Tripoli's misconduct was generally foreseeable, plaintiff emphasizes the physically
intimate nature of the work Tripoli was employed to perform. In our view, that a job involves
physical contact is, by itself, an insufficient basis on which to impose vicarious liability for a sexual
assault. (Accord, Boykin v. District of Columbia (App.D.C. 1984) 484 A.2d 560, 562 “[[T]hat
physical touching was necessarily a part of the teacher-student relationship” held insufficient to
impose liability on employer for teacher's molestation of deaf and blind student, who could be
taught only through touch.].) To hold medical care providers strictly liable for deliberate sexual
assaults by every employee whose duties include examining or touching patients' otherwise private
areas would be virtually to remove scope of employment as a limitation on providers' vicarious
liability. In cases like the present one, a deliberate sexual assault is fairly attributed not to any
peculiar aspect of the health care enterprise, but only to “propinquity and lust” (Lyon v. Carey,
supra, 533 F.2d 649, 655). 6


6 We part company at this point with the dissenting justices, who would hold summary
judgment improper because either the patient's vulnerability or the intimate physical contact
inherent in the examination might have encouraged or incited Tripoli to assault her. On the
present record, such inferences would be wholly speculative. Lacking evidence the assault
was a product of the therapeutic relationship, to impose vicarious liability on a hospital for
a technician's deliberate sexual assault on a patient would stretch the rationale of respondeat
superior too far. To do so would make the hospital potentially liable, irrespective of its
actual fault, whenever an employee used force, coercion or trickery to exploit criminally
a patient's physical or psychological vulnerability, vulnerability that is characteristic of
hospitalized patients generally. An analysis that, in the field of health care, deems a conscious
sexual assault to have arisen from the employment simply because the patient involved
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was vulnerable, surrendered his or her privacy or submitted to physical contact unusual for
strangers in a nonmedical context, would, in effect, expose health care providers to potential
liability without fault for sexual assault by virtually any employee on any patient.


Here, there is no evidence of emotional involvement, either mutual or unilateral, arising from the
medical relationship. Although the procedure *303  ordered involved physical contact, it was not
of a type that would be expected to, or actually did, give rise to intense emotions on either side.
We deal here not with a physician or therapist who becomes sexually involved with a patient as
a result of mishandling the feelings predictably created by the therapeutic relationship (see, e.g.,
Simmons v. United States (9th Cir. 1986) 805 F.2d 1363, 1369-1370; Doe v. Samaritan Counseling
Center (Alaska 1990) 791 P.2d 344, 348-349), but with an ultrasound technician who simply took
advantage of solitude, access and superior knowledge to commit a sexual assault. 7


7 The American Medical Association has described and distinguished two broad types of
sexual misconduct by physicians: first, misconduct arising from the physician's inability
properly to contain and control his or her emotional involvement with the patient; and second,
conscious exploitation of the physician's status, knowledge and power to coerce or trick the
patient into allowing sexual contact. (American Medical Association, Council on Ethical
and Judicial Affairs, Council Rep., Sexual Misconduct in the Practice of Medicine (1991)
266 JAMA 2741-2742.) Tripoli, of course, was a technician rather than a physician. In any
event, his conduct belongs in the second category—conscious exploitation—and we need not
decide here whether sexual misconduct of the first type might, under some circumstances,
create respondeat superior liability on the employer's part.


Although the routine examination Tripoli was authorized to conduct involved physical contact with
Lisa M., Tripoli's assault on plaintiff did not originate with, and was not a generally foreseeable
consequence of, that contact. Nothing happened during the course of the prescribed examinations
to provoke or encourage Tripoli's improper touching of plaintiff. (See Alma W. v. Oakland Unified
School Dist., supra, 123 Cal.App.3d at p. 141 [contrasting assault cases, in which a work-related
quarrel preceded the assault, with school custodian's rape of student, which was held unrelated
to custodian's duties]; Wiersma v. City of Long Beach (1940) 41 Cal.App.2d 8, 11, 15 [106 P.2d
45] [producer of wrestling exhibition not vicariously liable for injuries caused by wrestler who
“suddenly and, apparently without provocation,” attacked spectator].) The assault, rather, was the
independent product of Tripoli's aberrant decision to engage in conduct unrelated to his duties. In
the pertinent sense, therefore, Tripoli's actions were not foreseeable from the nature of the work
he was employed to perform.


Plaintiff contends the battery in this case, like the police officer's rape of a detainee in Mary M.
v. City of Los Angeles, supra, 54 Cal.3d 202, “arose from an abuse of job-created authority.”
More accurately, Tripoli abused his position of trust, since he had no legal or coercive authority
over plaintiff. Assuming an analogy can be fully maintained between authority and trust, *304
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Mary M. still provides less than compelling precedent for liability here. In Mary M., we held a
police officer's assault was a generally foreseeable consequence of his position. “In view of the
considerable power and authority that police officers possess, it is neither startling nor unexpected
that on occasion an officer will misuse that authority by engaging in assaultive conduct.” (Mary
M. v. City of Los Angeles, supra, 54 Cal.3d at p. 217.) We expressly limited our holding: “We
stress that our conclusion in this case flows from the unique authority vested in police officers.
Employees who do not have this authority and who commit sexual assaults may be acting outside
the scope of their employment as a matter of law.” (Id. at p. 218, fn. 11.)


While a police officer's assault may be foreseeable from the scope of his unique authority over
detainees, we are unable to say the same of an ultrasound technician's assault on a patient. Hospital
did not give Tripoli any power to exercise general control over plaintiff's liberty. He was not vested
with any coercive authority, and the trust plaintiff was asked to place in him was limited to conduct
of an ultrasound examination. His subsequent battery of the patient was independent of the narrow
purpose for which plaintiff was asked to trust him. Whatever costs may be fairly attributable to
a police officer's public employer in light of the extraordinary scope of authority the community,
for its own benefit, confers on the officer, we believe it would not be fair to attribute to Hospital,
which employed Tripoli simply to conduct ultrasound examinations, the costs of a deliberate,
independently motivated sexual battery unconnected to the prescribed examination.


In reaching our conclusion we have consulted the three identified policy goals of the respondeat
superior doctrine—preventing future injuries, assuring compensation to victims, and spreading
the losses caused by an enterprise equitably—for additional guidance as to whether the doctrine
should be applied in these circumstances. (See Mary M. v. City of Los Angeles, supra, 54 Cal.3d
at pp. 209, 214-217; John R. v. Oakland Unified School Dist., supra, 48 Cal.3d at pp. 451-452.)
In this case, however, we have drawn no firm direction from consideration of the first two policy
goals. Although imposition of vicarious liability would likely lead to adoption of some further
precautionary measures, we are unable to say whether the overall impact would be beneficial
to or destructive of the quality of medical care. Hospital and its amici curiae predict imposition
of respondeat superior liability would lead health care providers to overreact by monitoring, for
possible sexual misconduct, every interaction between patient and health care worker. Published
research, on the other hand, indicates providers have *305  available several other approaches to
preventing sexual misconduct by employees. 8


8 See Jorgenson, Employer / Supervisor Liability and Risk Management, in Breach of Trust:
Sexual Exploitation by Health Care Professionals and Clergy (Gonsiorek edit. 1995) pages
296-297; Schoener, Liability and Risk: An Administrator's View, in id. at pages 305-315;
American Medical Association, Council on Ethical and Judicial Affairs, supra, 266 JAMA
at pages 2744-2745; Plaut et al., Roles of the Health Professional in Cases Involving Sexual
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Exploitation of Patients, in Sexual Exploitation of Patients by Health Professionals (Burgess
et al. edit. 1986) pages 20-23.


As for ensuring compensation, the briefing does not enable us to say with confidence whether
or not insurance is actually available to medical providers for sexual torts of employees and,
if so, whether coverage for such liability would drastically increase the insurance costs—or, if
not, the uninsured liability costs—of nonprofit providers such as Hospital. 9  The second policy
consideration is therefore also of uncertain import here; imposing vicarious liability is likely
to provide additional compensation to some victims, but the consequential costs of ensuring
compensation in this manner are unclear.


9 Whether a health care professional's sexual misconduct is covered under the professional's
malpractice policy is “a much litigated issue,” depending in part on the exact factual
relationship between the misconduct and the professional services for which the professional
was engaged. (Louisell & Williams, 4 Medical Malpractice (1994) § 20.03[1], p. 20-36.) But
even where the misconduct is not sufficiently related to the provision of professional services
to be covered under malpractice insurance, the hospital or other institutional provider may be
covered for its vicarious liability under a commercial general liability policy. (Id., § 20.01,
p. 20-11.) Neither Insurance Code section 533 nor related policy exclusions for intentionally
caused injury or damage preclude a California insurer from indemnifying an employer held
vicariously liable for an employee's willful acts. (Arenson v. Nat. Automobile & Cas. Ins.
Co. (1955) 45 Cal.2d 81, 83-84 [286 P.2d 816]; Fireman's Fund Ins. Co. v. City of Turlock
(1985) 170 Cal.App.3d 988, 1000-1001 [216 Cal.Rptr. 796].)


Third and finally, we attempt to assess the propriety of spreading the risk of losses among the
beneficiaries of the enterprise upon which liability would be imposed. As Hospital points out,
this assessment is another way of asking whether the employee's conduct was “so unusual or
startling that it would seem unfair to include the loss resulting from it among other costs of
the employer's business.” (Rodgers v. Kemper Constr. Co., supra, 50 Cal.App.3d at p. 619.) For
reasons already discussed, we conclude the connection between Tripoli's employment duties—to
conduct a diagnostic examination—and his independent commission of a deliberate sexual assault
was too attenuated, without proof of Hospital's negligence, to support allocation of plaintiff's losses
to Hospital as a cost of doing business. Consideration of the respondeat superior doctrine's basis in
public policy, therefore, does not alter our conviction that an ultrasound technician's sexual assault
on a patient is not a risk predictably created by or fairly attributed to the nature of the technician's
employment. *306


Although, as we have concluded, Tripoli's criminal acts were not engendered by or broadly
incidental to his work so as to render Hospital vicariously liable, Hospital's duty of due care to
its patient obliged it to take all measures dictated by ordinary prudence to protect against even
such unusual sources of injury. The Court of Appeal declined to decide whether plaintiff's cause
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of action for negligence could survive summary judgment. The court therefore did not decide
whether Hospital fulfilled its duty of care under the circumstances nor did it resolve any issue
as to the adequacy of, or necessity for, plaintiff's expert declaration. Consequently, we consider
it appropriate to remand the matter to the Court of Appeal for decision in the first instance on
plaintiff's negligence cause of action.


Conclusion
Hospital employed a technician to conduct ultrasound examinations. The technician, after
completing such an examination of plaintiff, took advantage of plaintiff's trust and his own superior
knowledge to commit on her a deliberate sexual battery. His reasons for doing so did not derive
from any events or conditions of his employment, nor were his actions provoked by anything that
occurred during the prescribed examination. Hospital, by employing the technician and providing
the ultrasound room, may have set the stage for his misconduct, but the script was entirely of his
own, independent invention. For this reason it would be unfair and inconsistent with the basic
rationale of respondeat superior to impose liability on Hospital irrespective of its own negligence.


The judgment of the Court of Appeal is reversed and the matter is remanded to that court for further
proceedings consistent with this opinion.


Lucas, C. J., Arabian, J., Baxter, J., and George, J., concurred.


GEORGE, J.,


Concurring.-I concur in the result and reasoning of the majority, and I have signed the majority
opinion. I write separately because, for the reasons expressed in my concurring opinion in Farmers
Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992 [47 Cal.Rptr.2d 478, 906 P.2d 440],
I would go further and overrule the decision in Mary M. v. City of Los Angeles (1991) 54 Cal.3d
202 [285 Cal.Rptr. 99, 814 P.2d 1341].


Lucas, C. J., concurred.


MOSK, J.
I dissent. Justice Kennard demonstrates that the Court of Appeal's decision is without error and
hence that its judgment should be affirmed. I join in her opinion.


I write separately to emphasize the unsoundness of the majority's reasoning and the incorrectness
of their result. *307
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In its narrowest scope, the doctrine of respondeat superior declares that “the employer's
responsibility for the torts of his employee extends beyond his actual or possible control of the
servant to injuries which are 'risks of the enterprise.' ” (Hinman v. Westinghouse Elec. Co. (1970)
2 Cal.3d 956, 960 [88 Cal.Rptr. 188, 471 P.2d 988].) For its firmest basis, the doctrine rests on
the premise that such injuries are costs that the employer's business imposes on the community—
costs that the employer may equitably be required to avoid if he can or to cover if he cannot: “ 'We
are not here looking for the master's fault but rather for risks that may fairly be regarded as typical
of or broadly incidental to the enterprise he has undertaken.... Further, we are not looking for that
which can and should reasonably be avoided, but with the more or less inevitable toll of a lawful
enterprise.' ” (Ibid., quoting 2 Harper & James, The Law of Torts (1956) pp. 1376-1377.)


The majority recognize, as they must, that “[n]onsexual assaults” come within the doctrine of
respondeat superior “if they originate[] in a work-related dispute,” as when an “employee truck
driver[] assault[s] ... another motorist following [a] dispute over [the] employee's driving.” (Maj.
opn., ante, at p. 300.) Such an attack, of course, falls beyond the doctrine's bounds if “ 'the
misconduct ... arises out of a personal dispute,' ” as when an “ 'on-duty bartender assault[s] [a
bystander] in the course of a personal dispute [between the bartender and] his common law wife ....'
” (Maj. opn., ante, at p. 301, quoting Farmers Ins. Group v. County of Santa Clara (1995) 11
Cal.4th 992, 1006 [47 Cal.Rptr.2d 478, 906 P.2d 440].)


It follows that sexual assaults are within the doctrine of respondeat superior if they originate
in work-related concupiscence, as when “a physician or therapist ... becomes sexually involved
with a patient as a result of mishandling the feelings predictably created by the therapeutic
relationship ....” (Maj. opn., ante, at p. 303.) Similarly, an attack of this sort is outside the doctrine's
limits if the impropriety springs from a particularized lust, as when a meat cutter makes a sexual
advance on a customer as he fills an order. (Great Atlantic & Pacific Tea Co. v. Lantrip (1934) 26
Ala.App. 79 [153 So. 296, 298] [applying Alabama law].)


In my view, it is at least a question for the trier of fact whether the sexual assault in this cause
comes within the doctrine of respondeat superior. The facts are undisputed that, in the course of
his employment at Henry Mayo Newhall Memorial Hospital, Bruce Wayne Tripoli, an ultrasound
technician, was required to have intimate physical contact with female patients, like Lisa M., which
involved the touching of their breasts and the rubbing of their pubic areas—all without a chaperon.
The facts are also undisputed that Tripoli had no acquaintance whatever with Lisa apart from the
event with *308  which we are here concerned. In a word, it is certainly arguable that the itch that
Tripoli improperly scratched arose from intimate physical contact that was altogether proper to his
work. The majority claim to discern a particularized lust rather than work-related concupiscence.
They blink reality. Worse still, they ignore the undisputed facts. The “[h]ospital,” they admit, “may
have set the stage for [Tripoli's] misconduct ....” (Maj. opn., ante, at p. 19.) “[B]ut the script,” they
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assert “was entirely of his own, independent invention.” (Ibid.) On that point, perhaps they are
right. They are wrong, however, in refusing to acknowledge that his inspiration arose from the
mise-en-scene established by the hospital. 1


1 The unfortunate but inevitable result of the majority's analysis is to exempt the health
care employer, at least in part, from the doctrine of respondeat superior. I merely note
that what they call the “three identified policy goals of the respondeat superior doctrine—
preventing future injuries, assuring compensation to victims, and spreading the losses caused
by an enterprise equitably” (maj. opn., ante, at p. 304)—do not justify exemption. Even if
application of the doctrine furthers none of these objects, it nevertheless compels the health
care employer to avoid or cover the costs his business imposes on the community. “Fairness is
served thereby,” and the “efficient use of limited resources is furthered.” (Smiley v. Citibank
(1995) 11 Cal.4th 138, 161 [44 Cal.Rptr.2d 441, 900 P.2d 690].)


In conclusion, having found no error in the Court of Appeal's decision, I would affirm its judgment.


KENNARD, J.
I dissent.


The majority holds that, as a matter of law, a hospital employee was not acting within the scope
of his employment when he sexually molested a pregnant woman while purportedly conducting
an ultrasound examination necessitating that he have physical contact with intimate areas of the
woman's body. I disagree. Scope of employment in this case, as in most cases, is a question of fact
to be resolved by the trier of fact.


The scope-of-employment question presented here is very similar to one this court addressed just
a few weeks ago in Farmers Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992 [47
Cal.Rptr.2d 478, 906 P.2d 440]. In that case, an employee had sexually harassed coemployees,
whereas here an employee sexually assaulted a nonemployee, but both cases pose the question
whether an employee's on-the-job sexual misconduct arises in the scope of employment. In
Farmers, as here, the majority concluded, as a matter of law, that the sexual misconduct was outside
the scope of employment. In Farmers, as here, I have concluded that because reasonable minds
may differ as to the proper resolution of the issue, it should not be resolved as a matter of law. *309


I


Plaintiff Lisa M., injured in a fall, went to defendant Henry Mayo Newhall Memorial Hospital
for treatment. Because plaintiff was pregnant, the emergency room physician ordered an
obstetrical ultrasound examination to determine whether the fetus had been injured. The ultrasound
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technician, Bruce Tripoli, rejected plaintiff's request that her mother and boyfriend be present
during the procedure. Plaintiff was wearing shorts and a maternity top (the hospital did not provide
a gown), and she raised her top and pulled down her shorts so that Tripoli could perform the
examination. Tripoli rubbed a gel on plaintiff's abdomen, going as low as one inch below the pubic
hairline; he then pressed the ultrasound wand against her abdomen. He also raised plaintiff's right
breast to place the wand in the area below it; he did this with the back of his hand, through a towel.


After the examination, Tripoli left the room. Moments later, he returned and asked plaintiff if
she would like to know the sex of her baby. Plaintiff said she would; with plaintiff's cooperation,
Tripoli pulled down plaintiff's shorts to perform the examination. Tripoli coated the ultrasound
wand with gel, and rubbed it around and inside plaintiff's vagina. Tripoli then fondled her with
his fingers, telling her that he needed to sexually excite her to stop the baby from moving. An
ultrasound procedure to determine the sex of a fetus does not, however, require touching of the
vagina, vaginal insertion of the ultrasound wand, or sexual excitation of the patient. Plaintiff did
not object to Tripoli's improper touching because she was unsure whether or not his acts were a
necessary part of the examination. The next day, after discussing the matter with her sister and her
obstetrician, plaintiff concluded that she had been molested. Tripoli was arrested, and was later
convicted of a felony arising from his sexual assault on plaintiff.


Plaintiff sued Tripoli and his employer, defendant hospital; 1  as to the latter she asserted that (1)
defendant was vicariously liable for Tripoli's tortious conduct, and (2) defendant was negligent in
not providing her with a hospital gown and a female observer during the ultrasound examination.
Defendant hospital moved for summary judgment, contending that it was not vicariously liable
because Tripoli had not acted in the course of his employment when he molested plaintiff, that
plaintiff had failed to produce evidence that it had acted negligently, and that it was not negligent
as a matter *310  of law. The trial court granted defendant's motion. The Court of Appeal reversed,
holding that whether Tripoli had acted in the scope of employment was a triable issue of fact,
and that therefore the trial court should not have granted defendant hospital's motion for summary
judgment. 2


1 In this case, ultrasound technician Tripoli was not directly employed by defendant; he
worked for Mediq Imaging Services, Inc. (a codefendant in this case), with which defendant
contracted for Tripoli's services. Defendant, however, does not rely on the absence of a direct
employment relationship between it and Tripoli as a basis to avoid vicarious liability in this
case, and both parties have litigated the issue on the assumption that defendant is, for all
intents and purposes, Tripoli's employer. Accordingly, like the majority (see maj. opn., ante,
at p. 296, fn. 2), I have treated defendant as Tripoli's employer.


2 Because the Court of Appeal held that the trial court erred in finding that, as a matter of
law, plaintiff was not entitled to recover on her cause of action for vicarious liability, it did
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not address plaintiff's claim that the trial court also erred in finding, as a matter of law, that
plaintiff was not entitled to recover on her cause of action for negligence. As a result of the
majority's conclusion today that plaintiff may not recover on her claim of vicarious liability,
the Court of Appeal must now, on remand, consider the merits of plaintiff's cause of action
for negligence. Because I agree with the Court of Appeal that whether ultrasound technician
Tripoli had acted within the scope of his employment presents a triable issue of fact, I do not
address the merits of plaintiff's cause of action for negligence.


II


Under the doctrine of respondeat superior, an employer may be held vicariously liable for acts
committed by an employee in the scope of employment. (Mary M. v. City of Los Angeles (1991)
54 Cal.3d 202, 208 [285 Cal.Rptr. 99, 814 P.2d 1341].) In Farmers Ins. Group v. County of Santa
Clara, supra, 11 Cal.4th 992 (hereafter Farmers), I summarized the principles governing scope of
employment as follows: “ ' ”A risk arises out of the scope of employment when 'in the context of the
particular enterprise an employee's conduct is not so unusual or startling that it would seem unfair
to include the loss resulting from it among other costs of the employer's business. [Citations.] In
other words, where the question is one of vicarious liability, the inquiry should be whether the
risk was one “that may fairly be regarded as typical of or broadly incidental” to the enterprise
undertaken by the employer. [Citation.]' “ ' (Mary M. v. City of Los Angeles, supra, 54 Cal.3d at p.
209, citing Perez v. Van Groningen & Sons, Inc. [(1986)] 41 Cal.3d 962, 968 [227 Cal.Rptr. 106,
719 P.2d 676], and Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608, 619 [124 Cal.Rptr.
143], brackets in Mary M.) [¶] Acts that do not benefit the employer may nonetheless fall within
the scope of employment; so may acts that are willful or malicious, and those that violate the
employer's express orders or policies. (Mary M. v. City of Los Angeles, supra, 54 Cal.3d at p.
209.)” (Farmers, supra, 11 Cal.4th 992, 1042 (dis. opn. of Kennard, J.).)


Elaborating upon these principles of respondeat superior, the majority notes that an employee's
tortious conduct is within the scope of employment when there is a “causal nexus” between an
employee's tortious conduct and the employee's job. (Maj. opn., ante, at p. 297.) As the majority
explains: “The question is not one of statistical frequency, but of a relationship between the nature
of the work involved and the type of tort committed. The *311  employment must be such as
predictably to create the risk employees will commit intentional torts of the type for which liability
is sought.” (Id. at p. 302.) I have no quarrel with this observation. My disagreement stems from
the manner in which the majority applies these general principles of respondeat superior to the
facts of this case.


III
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The issue in this case is whether the trial court erred when it granted a defendant's motion for
summary judgment, concluding as a matter of law that ultrasound technician Tripoli's sexual
misconduct occurred outside the scope of his employment, and that therefore defendant hospital
could not be held vicariously liable for Tripoli's actions. A motion for summary judgment may
be granted only when “there is no triable issue as to any material fact and ... the moving party is
entitled to a judgment as a matter of law.” (Code Civ. Proc., § 437c, subd. (c).)


As the majority concedes (maj. opn., ante, at p. 299), whether an employee's tortious acts are within
the scope of employment is in general a question of fact. (John R. v. Oakland Unified School Dist.
(1989) 48 Cal.3d 438, 447 [256 Cal.Rptr. 766, 769 P.2d 948]; Ducey v. Argo Sales Co. (1979) 25
Cal.3d 707, 722 [159 Cal.Rptr. 835, 602 P.2d 755]; Loper v. Morrison (1944) 23 Cal.2d 600, 605
[145 P.2d 1]; Westberg v. Willde (1939) 14 Cal.2d 360, 373 [94 P.2d 590].) The majority, however,
treats scope of employment in this case as a question of law, reasoning that it may do so because
the parties have not “pointed to factual disputes that would prevent us in this case from deciding
the applicability of respondeat superior as a matter of law.” (Maj. opn., ante, at p. 299.) Not so.


True, there is no dispute as to the predicate facts underlying the question whether ultrasound
technician Tripoli acted in the scope of his employment; that is, the parties agree on where, when,
and how Tripoli molested plaintiff, and they agree that defendant was Tripoli's employer. (See
fn. 2, ante.) But the absence of a dispute regarding the predicate facts does not necessarily mean
that the ultimate question—that is, whether Tripoli's conduct fell within the scope of employment
—is one of law, to be decided on summary judgment. As I shall explain, whether Tripoli's acts
arose within the scope of his employment is itself a disputed factual question, notwithstanding the
parties' agreement on the predicate facts.


This court has long held that whether an employee's tortious conduct falls outside of the scope of
employment is generally a question of fact, even when the facts underlying that determination are
not in dispute. In Westberg *312  v. Willde, supra, 14 Cal.2d 360, a truck driver making deliveries
for the Reliable Delivery Service stopped at his home for lunch, then left to deliver a letter to his
father's place of employment before returning to his office. On the way, he negligently collided
with another car, killing the driver. The decedent's heirs sued the owner of the delivery service,
contending that the accident occurred in the scope of employment, and that the owner was therefore
liable for the damages arising from his employee's negligence. This court affirmed a jury verdict
for the plaintiffs, rejecting the defendant's contention that the accident occurred, as a matter of law,
outside the scope of employment. The court explained: “ 'Whether there has been a deviation so
material or substantial as to constitute a complete departure is usually a question of fact. In some
cases the deviation may be so marked, and in others so slight relatively, that the court can say that
no conclusion other than that the act was or was not a departure could reasonably be supported;
while in still others the deviation may be so uncertain in extent and degree in view of the facts
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and circumstances as to make the question of what inferences should be drawn from the evidence
properly one for the jury ....' ” (Id. at p. 373.)


More recent cases, expressing the same principle in shorthand form, have said that scope of
employment is a question of fact unless “ 'the facts are undisputed and no conflicting inferences
are possible.' ” (Mary M. v. City of Los Angeles, supra, 54 Cal.3d at p. 213, italics added, quoting
Perez v. Van Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 968 [227 Cal.Rptr. 106, 719 P.2d 676].)
In other words, if the parties agree as to the underlying facts, but dispute the inferences as to scope
of employment that may reasonably be drawn from those facts, scope of employment is a question
of fact. Or, as the court more clearly stated in Alma W. v. Oakland Unified School Dist. (1981) 123
Cal.App.3d 133, 138 [176 Cal.Rptr. 287]: “Where the facts of the case make it arguable whether
the employee has acted within the scope of his employment, then the scope of employment issue
is one properly decided by the trier of fact.” (See also Rest.2d Agency, § 228, com. d, p. 505 [“The
question whether or not the act done is so different from the act authorized that it is not within
the scope of the employment is decided by the court if the answer is clearly indicated; otherwise,
it is decided by the jury.”]; O'Leary v. Brown-Pacific-Maxon (1950) 340 U.S. 504, 506-508 [95
L.Ed. 483, 486-487, 71 S.Ct. 470] [Whether employee committed an act “ 'arising out of and in
the course of employment' ” is a question of fact under federal workers' compensation law.].)


In this case, as shown below, the parties dispute the inferences that may reasonably be drawn from
ultrasound technician Tripoli's conduct when he sexually molested plaintiff; that is, they dispute
whether that conduct was so *313  closely related to the performance of his duties that it may
reasonably be inferred that the conduct occurred in the scope of his employment.


The majority asserts that ultrasound technician Tripoli's conduct fell outside the scope of
employment because Tripoli molested plaintiff, a patient, for personal reasons unrelated to Tripoli's
employment at defendant hospital. In the words of the majority: “[T]here is no evidence [here] of
emotional involvement, either mutual or unilateral, arising from the medical relationship” (maj.
opn., ante, at p. 302), and “[n]othing happened during the course of the prescribed examinations
to provoke or encourage Tripoli's improper touching of plaintiff” (id. at p. 303). Thus, the majority
concludes, Tripoli's sexual assault on plaintiff “is fairly attributed not to any peculiar aspect of the
health care enterprise, but only to 'propinquity and lust' [citation].” (Id. at p. 302.)


Perhaps. But a trier of fact might also reasonably conclude that Tripoli's employment as an
ultrasound technician did have certain “peculiar aspects” that played a not insignificant role in
the sexual assault. To perform an ultrasound examination on a pregnant woman, a technician rubs
a gel on the woman's exposed lower abdomen. This intimate contact, inherent in the job, put
plaintiff in a vulnerable position and permitted Tripoli to dupe plaintiff into believing that his
sexual assault was actually part of a standard medical procedure, thereby giving Tripoli a basis
to hope that his misconduct would remain undetected. Moreover, it is not unreasonable to infer
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that the intimate contact inherent in the job contributed to Tripoli's sexual arousal and incited him
to engage in the misconduct. In short, a reasonable trier of fact could conclude that this sexual
assault would never have occurred had Tripoli been employed by defendant in a capacity other than
ultrasound technician, and that therefore the misconduct may fairly be attributed to risks arising
from, and inherent in, the “peculiar aspects” of Tripoli's employment. (See Stropes v. Heritage
House Childrens Ctr. (Ind. 1989) 547 N.E.2d 244 [question of fact whether nurse's aide acted
in the scope of employment when he sexually molested severely retarded patient]; Marston v.
Minneapolis Clinic of Psychiatry (Minn. 1982) 329 N.W.2d 306 [question of fact whether sexual
acts by licensed psychologist during “biofeedback” sessions were within scope of employment];
Samuels v. Southern Baptist Hosp. (La.Ct.App. 1992) 594 So.2d 571, 574 [upholding as “not
clearly wrong” determination that nursing assistant was acting in the scope of his employment
when he raped psychiatric patient].)


When an employee's personal motivations are so enmeshed with the employee's performance of
occupational duties that reasonable minds can differ as to whether the employee's tortious act is
incidental to those duties, *314  the issue of whether the act arose in the scope of employment
should be resolved by the trier of fact, rather than a trial court acting on a motion to dismiss. (Note,
A Matter of Trust: Institutional Employer Liability for Acts of Child Abuse by Employees (1992) 33
Wm. & Mary L.Rev. 1295, 1316.) Reasonable minds can differ with regard to whether the nexus
between Tripoli's tortious conduct and the scope of employment is sufficiently close to conclude
that the conduct arose in the scope of employment; therefore, that issue is a question of fact to
be resolved at trial.


Conclusion


I do not suggest, by the foregoing comments, that the question whether an employee's tortious
conduct is within the scope of employment may never be resolved on summary judgment.
Although scope of employment is ordinarily a question of fact, it becomes a question of law “where
the undisputed facts would not support an inference that the employee was acting within the scope
of his employment.” (John R. v. Oakland Unified School Dist., supra, 48 Cal.3d at p. 447.) Thus,
this court held in John R. that, as a matter of law, a junior high school teacher acted outside the
scope of his employment when he molested one of his students, and that therefore no liability
could be imposed on the school district that employed him. But the converse is also true: when
an employee's tortious acts, although personally motivated, are so integrally entwined with his
or her employment that reasonable minds can differ as to whether the acts arose in the scope of
employment, then scope of employment is a question of fact, rather than one of law, and may not
be decided on a motion for summary judgment. This is the case here.


I would affirm the judgment of the Court of Appeal, which held that the trial court erred when it
granted plaintiff's motion for summary judgment. *315
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177 Cal.App.4th 121
Court of Appeal, Third District, California.


M.P., Plaintiff and Appellant,
v.


CITY OF SACRAMENTO, Defendant and Respondent.


No. C057324.
|


Aug. 31, 2009.
|


Review Denied Nov. 10, 2009.


Synopsis
Background: Alleged sexual assault victim brought action against city and two city firefighters,
alleging she was sexually assaulted by firefighters while in fire truck at convention. After city filed
motion for summary judgment, victim's new counsel, who did not file an opposition to the motion,
filed ex parte request to continue hearing on the motion. The Superior Court, Sacramento County,
No. 05AS03870, Shelleyanne W.L. Chang, J., denied the continuance motion and granted city's
motion for summary judgment, and victim appealed.


Holdings: The Court of Appeal, Scotland, P.J., held that:


[1] alleged sexual misconduct fell outside the scope of employment such that city was not
vicariously liable, and


[2] Court would deem negligent hiring, supervision, and retention issue forfeited on appeal.


Affirmed.


Cantil–Sakauye, J., dissented with opinion.


West Headnotes (8)


[1] Municipal Corporations Application of principle of agency to municipalities
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A public entity employer is vicariously liable for the torts of its employees committed
within the scope of the employment. West's Ann.Cal.Gov.Code §§ 815(a), 815.2(a).


12 Cases that cite this headnote


[2] Labor and Employment Intentional Acts
Labor and Employment Criminal acts
An employer's vicarious liability is not limited to an employee's negligent acts or
omissions; a willful, malicious, and even criminal act may fall within the scope of
employment, but only if the act has a causal nexus to the employee's work.


6 Cases that cite this headnote


[3] Labor and Employment Intentional Acts
Labor and Employment Criminal acts
For a causal nexus to exist between an employee's willful, malicious, or criminal act and
the employee's work, for purposes of an employer's vicarious liability, the risk of tortious
injury must be foreseeable in the sense it is inherent in the working environment or typical
of or broadly incidental to the employer's enterprise; in this sense, “foreseeability” merely
means that in the context of the particular enterprise, an employee's tortious conduct is
not so unusual or startling that it would seem unfair to include the loss resulting from it
among other costs of the employer's business.


7 Cases that cite this headnote


[4] Labor and Employment Scope of Employment
Ordinarily, the determination whether an employee has acted within the scope of
employment, for purposes of an employer's vicarious liability, presents a question of fact;
it becomes a question of law, however, when the facts are undisputed and no conflicting
inferences are possible.


2 Cases that cite this headnote


[5] Labor and Employment Scope of Employment
In some cases, the relationship between an employee's work and wrongful conduct is so
attenuated that a jury could not reasonably conclude that the act was within the scope of
employment for vicarious liability purposes.
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1 Cases that cite this headnote


[6] Labor and Employment Intentional Acts
For vicarious liability to apply to an employee's tortious conduct, the employment must be
such as predictably to create the risk employees will commit intentional torts of the type
for which liability is sought.


[7] Municipal Corporations Scope of Authority or Employment
Firefighters' alleged sexual misconduct at costume ball fell outside the scope of
employment such that city was not vicariously liable for the alleged assault; firefighters
had no coercive authority over the victim and did not purport to detain her for any
firefighting investigation or even purport to be engaged in any duty of a firefighter, but
rather simply invited her to take photographs of them in the fire truck, the alleged assault
was motivated for strictly personal reasons not related to their duties and performance as
firefighters and was not reasonably necessary to the firefighters' comfort, convenience,
health, and welfare while at work, the act was not precipitated by a work-related dispute
over performance of their duties, the harm to the victim was not a risk regarded as typical
of or broadly incidental to the operations of a firefighter, there was no explanation as
to how the imposition of vicarious liability would prevent recurrence of such conduct,
consequential costs of ensuring victim compensation were unclear and might do more
harm to than good, and city gained no benefit from the enterprise that gave rise to the injury.


See 3 Witkin, Summary of Cal. Law (10th ed. 2005) Agency, § 190; 5 Witkin, Summary of
Cal. Law (10th ed. 2005) Torts, § 240; Cal. Jur. 3d, Employer and Employee, § 147; Cal.
Civil Practice (Thomson Reuters 2009) Torts, § 3:12; Annot., Liability of governmental
unit for intentional assault by employee other than police officer (1982) 17 A.L.R.4th 881.


3 Cases that cite this headnote


[8] Appeal and Error Particular Cases and Contexts
Alleged sexual assault victim's brief on appeal regarding negligent hiring, supervision, and
retention claim against city did not cite any facts to support claim that city fire department
was negligent in hiring firefighters who allegedly perpetrated sexual assault, did not make
any argument as to how the city could be liable for its the retention of firefighters after the
alleged assault, and did not present any analysis on how the alleged negligent supervision
supports a claim for damages based on sexual misconduct that was unforeseeable for the
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purpose of vicarious liability, and thus Court of Appeal would deem the issue forfeited
on appeal.


1 Cases that cite this headnote


Attorneys and Law Firms


**814  Law Office of Michael J. Kinane and Michael J. Kinane, Oakland, for Plaintiff and
Appellant.


Eileen M. Teichert, City Attorney, and Chance L. Trimm, Senior Deputy City Attorney, for
Defendant and Respondent.


Opinion


SCOTLAND, P.J.


*123  Not all of the opinions of the California Supreme Court have stood the test of time. 1  So it
may be with respect to an issue raised in this case.


1 On a number of occasions over the years, the California Supreme Court has overruled its
own precedent. The latest example is its decision in People v. Farley (2009) 46 Cal.4th 1053,
96 Cal.Rptr.3d 191, 210 P.3d 361, which held the court had erred in People v. Wilson (1969)
1 Cal.3d 431, 82 Cal.Rptr. 494, 462 P.2d 22, by extending the merger doctrine (see People v.
Ireland (1969) 70 Cal.2d 522, 75 Cal.Rptr. 188, 450 P.2d 580) to first degree felony murder.


*124  During the Porn Star Costume Ball at a Sacramento hotel in 2004, a Sacramento Fire
Department Captain allegedly allowed firefighters to attend the event and even to drive a fire truck
there and use it to “pick up” women.


The situation led to a lawsuit and this appeal, which presents the question whether the City of
Sacramento can be vicariously liable for nonconsensual sexual assaults alleged to have been
committed in the fire truck by two firefighters (one of whom was off duty at the time) against a
woman (a photographer at the event) who had accepted their invitation to take pictures of them
on the fire truck.


At issue is the California Supreme Court's decision in Mary M. v. City of Los Angeles (1991) 54
Cal.3d 202, 285 Cal.Rptr. 99, 814 P.2d 1341 (hereafter Mary M.), which held a public entity that
employs a police officer can be vicariously liable for a rape committed by the officer against a
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woman he detained while on duty. The decision was a departure from the ordinary rule that an
employee who commits a sex crime while on duty has not acted within the scope of employment
and, thus, the employer is not vicariously liable for the harm to the victim because the crime has
no causal nexus to the employee's work.


It is questionable whether the holding in Mary M. is still viable. Indeed, the Chief Justice of
California has described it as an “aberrant holding” that was “wrongly decided” and should be
“overrule[d.]” (Farmers Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992, 1020, 47
Cal.Rptr.2d 478, 906 P.2d 440 (conc. opn. of George, J.); see also Lisa M. v. Henry Mayo Newhall
Memorial Hospital (1995) 12 Cal.4th 291, 306, 48 Cal.Rptr.2d 510, 907 P.2d 358 (conc. opn. of
George, J.).) Nonetheless, it remains the rule of law unless a majority of the California Supreme
Court decides otherwise.


We reject plaintiff's effort to apply Mary M. to the facts of this case. For reasons that follow, we
conclude the Mary M. holding that a public employer of a **815  police officer may be vicariously
liable for a sex crime committed by the officer against a person detained by the officer while on
duty is, at best, limited to such acts by an on-duty police officer and does not extend to any other
form of employment, including firefighting. Thus, as a matter of law, the alleged sexual assault
by firefighters in this case was not conduct within in the scope of their employment and cannot
support a finding that their employer, the City of Sacramento, is vicariously liable for the harm.
The trial court so ruled—a decision we now uphold. Because plaintiff's other efforts to resurrect
her lawsuit against the employer lack merit, we shall affirm the judgment entered in favor of the
City of Sacramento.


*125  THE LAWSUIT


Plaintiff sued the City of Sacramento (the City), its fire department, and two firefighters, Tom
Mitchell and Scott Singleton, whom she accused of sexually assaulting her. Her complaint alleged
the following:


Plaintiff, 24–year–old woman working as a photographer at the Porn Star Costume Ball, “came
across a crew of firefighters” who “had driven their trucks to the event.” She recognized Singleton
and, “believing that she could trust the firefighters,” she “began to hang out” with them. “Some of
the firefighters were drinking and many of them were on-duty,” including Mitchell. “There was a
captain accompanying the crew who watched the firefighters drink and flirt with many women,”
including plaintiff.


As plaintiff began photographing them, one of the firefighters “invited her to take photographs
of him and another firefighter on the fire truck.” She asked an off-duty firefighter to accompany
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her and followed them to the truck. Singleton (who was off duty), Mitchell (who was on duty),
and plaintiff got into the fire truck. Plaintiff “found herself in a position” between Mitchell and
Singleton, who were “blocking” the doors. She “began to panic and freeze in her state of fear.”
“Mitchell instructed Singleton to kiss [plaintiff's] breast while Mitchell kissed the other breast”
and “stuck his finger in [her] vagina.” She protested to no avail. Mitchell then put his hand on the
back of her head, pulled it toward him, and forced his erect penis into her mouth. When someone
walking by said, “Firemen have all the luck,” Mitchell responded, “Yeah we do,” “referring to
[p]laintiff's legs wrapped around him with the appearance from outside the truck that Mitchell was
actually inside of [her].” While Mitchell's attention was “diverted” by a person who approached
the fire truck, plaintiff “took the opportunity to escape[.]”


The complaint further alleged: The City and its fire department had policies permitting firefighters
“to take fire trucks and engine trucks to bars and parties, and with captains present, pick up
on women and take women on their fire trucks.” The employees “took advantage of their status
as firefighters and the post 9/11 public sentiment perception that firefighters are ‘heroes' ” and
“abused their authority by picking up women and drinking on the job.” The practice had “been in
place for years” and was known to the City and its fire department. “These internal policies and
practices ... put in motion a chain of events wherein [Mitchell] and other firefighters felt that it was
permissible to engage in conduct such as that which led to [plaintiff being] sexually assaulted.”
Mitchell's conduct “was ratified and condoned by [the City and its fire department] by the presence
of his captain[,] who witnessed and allowed his crew to go to the Porn Star Costume Ball,” to
“drink **816  while on duty,” and to “pick[ ] up on women....”


*126  The complaint set forth six causes of action against the City, its fire department, and
firefighters Mitchell and Singleton. However, the fire department was later dismissed as a party,
and the third cause of action against the City was also dismissed.


The first cause of action (which was labeled negligent hiring, supervision, and retention) alleged:
The City knew or reasonably should have known Singleton and Mitchell were incompetent and
unfit for duty and posed an undue risk to others. Despite this knowledge, the City retained Singleton
and Mitchell in conscious disregard of the rights of plaintiff and other females. By reinstating the
firefighters “despite such egregious conduct” and the “undue risk” they pose to “persons such as
[p]laintiff,” the City “ratified” the firefighters' conduct.


The second cause of action (for sexual assault and battery), the fourth cause of action (for
intentional infliction of emotional distress), and the fifth cause of action (for negligent infliction
of emotional distress) were based on the acts of sexual assault.


The sixth cause of action (for defamation) was based on (1) Mitchell's alleged reply, “Yeah we
do,” when a bystander commented that firefighters “have all the luck,” and (2) plaintiff's claim
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that, in press coverage of the incident, the City “portrayed [her] to the public in poor and false
fashion by omitting that [she] was at the event as a photographer....”


The complaint sought damages, punitive damages, attorney fees, and costs.


MOTIONS IN THE TRIAL COURT


On April 24, 2007, the City moved for summary adjudication in its favor, contending there were
no triable issues of material fact as to any of the causes of action. There was a factual dispute
whether the sex acts were consensual; however, for purposes of its motion, the City accepted as
true the plaintiff's claim of sexual assault.


The City asserted that (1) as a matter of law, it is not vicariously liable for a sexual assault
allegedly committed during a social event at a hotel by an off-duty firefighter who was not in
uniform (Singleton) and that an alleged sexual assault committed at such an event by an on-duty
firefighter (Mitchell) is outside the scope of employment, as a matter of law, and thus not conduct
for which the employer is vicariously liable; (2) undisputed facts establish the City did not ratify
the misconduct; (3) undisputed facts demonstrate the City had no actual knowledge, or reason
to know, of facts that would state a claim for negligent hiring or supervision; and (4) there “is
no claim for defamation *127  as a matter of law based on the failure to publish information or
statements regarding plaintiff to a third party.”


In support of its motion, the City submitted the declaration of Leo Baustian, an assistant fire chief
and the fire department's human resources division chief. He stated: Daily staffing reports show
that, at the time of the alleged sexual assaults, Singleton was off duty and Mitchell was on duty.
Before Mitchell was hired, he was fingerprinted for a criminal background check, which revealed
he did not have a criminal record. Three letters received by the department recommended that
Mitchell be hired. One letter commented favorably on his “ ‘strong character and maturity.’ ”
During the almost 10 years from the date Mitchell was hired, there were no reports or complaints
that he had engaged in any improper sexual acts. “Sexual assaults of females while on  **817
duty [are] obviously not stated in any job description for firefighter/paramedic,” such as Singleton
and Mitchell. After the alleged incident on July 2, 2004, Mitchell was placed on administrative
leave, and an investigation was commenced. In July 15, 2004, Mitchell submitted his resignation,
and no further disciplinary action was taken.


Four days prior to the City's motion, plaintiff's attorney sought an order to be relieved as her
counsel on the grounds that (1) there was an “irreparable breakdown of the [attorney-client]
relationship,” (2) plaintiff was “given multiple opportunities and time to seek new counsel and to
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have a substitution of attorney completed,” but (3) she had not done so. Plaintiff did not oppose
the motion, and the court granted it on May 21, 2007.


The court's order noted that a hearing on the City's motion for summary adjudication was scheduled
on Monday, August 6, 2007.


On July 16, 2007, plaintiff retained new counsel. Plaintiff's opposition to the City's motion was
due on July 23, 2007.


Plaintiff's new counsel did not file an opposition to the City's motion for summary adjudication.
Instead, on Thursday, August 2, 2007, two court days before the hearing on the motion, plaintiff's
counsel filed an ex parte request to continue the hearing.


THE TRIAL COURT'S RULINGS


A hearing on plaintiff's motion for a continuance and on the City's motion for summary
adjudication was held on August 6, 2007. The court's tentative ruling was to deny the continuance
because (1) the motion did not comply with local rules; (2) plaintiff was not diligent in seeking
new counsel; and (3) having failed to file an opposition to the City's motion, plaintiff's new *128
counsel delayed “almost three weeks” in seeking a continuance of the hearing. As to the City's
unopposed motion for summary adjudication, the court's tentative ruling was to grant the motion
because (1) plaintiff failed to demonstrate a triable issue of material fact as to the claim of negligent
hiring, supervision, and retention; (2) the sexual assault was not within the scope of the firefighter's
employment; and (3) the defamation claim could not be founded on an alleged omission. At the
conclusion of the hearing, the court took the matters under submission.


On August 7, 2007, the court issued an order that “affirmed” its tentative rulings and further
explained why it denied plaintiff's continuance motion.


Ten days later, on August 17, 2007, plaintiff filed a motion for reconsideration (Code Civ. Proc.,
§ 1008) or for relief pursuant to Code of Civil Procedure section 473.


On August 21, 2007, without ruling on the pending motion, the court issued its formal order on
the rulings it made on August 7; and on August 24, 2007, the court entered judgment in favor of
the City and ordered plaintiff to pay the City's costs (later determined to be $3,499.09).


On September 24, 2007, the court denied plaintiff's motion for reconsideration or for relief pursuant
to Code of Civil Procedure section 473.
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THE APPEAL


On appeal, plaintiff contends the trial court abused its discretion in denying her motion for a
continuance; the court erred in entering summary judgment in the City's favor; new facts and
circumstances supported plaintiff's motion for reconsideration; and the court should have granted
relief pursuant to Code of Civil Procedure section 473.


**818  DISCUSSION


[1]  “Except as otherwise provided by statute,” a “public entity is not liable for an injury, whether
such injury arises out of an act or omission of the public entity or a public employee or any other
person.” (Gov.Code, § 815, subd. (a).) Subdivision (a) of Government Code section 815.2 sets
forth an exception to this rule: “A public entity is liable for injury proximately caused by an act
or omission of an employee of the public entity within the scope of his employment if the act or
omission would, apart from this section, have given rise to a cause of action against that employee
or his personal representative.” Simply stated, a public entity employer “is vicariously liable *129
for the torts of its employees committed within the scope of the employment.” (Lisa M. v. Henry
Mayo Newhall Memorial Hospital, supra, 12 Cal.4th at p. 296, 48 Cal.Rptr.2d 510, 907 P.2d 358
(hereafter Lisa M.).)


Such vicarious liability—a “departure from the general tort principle that liability is based on
fault”—is a “ ‘ “rule of policy, a deliberate allocation of a risk” ’ ” when it would be unjust for an
employer to disclaim any responsibility for injuries “occurring in the course of its characteristic
activities.” (Mary M., supra, 54 Cal.3d at p. 208, 285 Cal.Rptr. 99, 814 P.2d 1341.) The California
Supreme Court has articulated three reasons for applying the principle of vicarious liability: “(1)
to prevent recurrence of the tortious conduct; (2) to give greater assurance of compensation for
the victim; and (3) to ensure that the victim's losses will be equitably borne by those who benefit
from the enterprise that gave rise to the injury.” (Id. at p. 209, 285 Cal.Rptr. 99, 814 P.2d 1341.)


[2]  [3]  An employer's vicarious liability is not limited to an employee's negligent acts or
omissions. A willful, malicious, and even criminal act may fall within the scope of employment,
but only if the act has “a causal nexus to the employee's work.” (Lisa M., supra, 12 Cal.4th at
p. 297, 48 Cal.Rptr.2d 510, 907 P.2d 358.) For a causal nexus to exist, the risk of tortious injury
must be “foreseeable” in the sense it is “ ‘ “inherent in the working environment” ’ ” or “ ‘typical
of or broadly incidental to’ ” the employer's enterprise (id. at pp. 298, 300, 48 Cal.Rptr.2d 510,
907 P.2d 358). In this sense, “foreseeability ‘merely means that in the context of the particular
enterprise[,] an employee's [tortious] conduct is not so unusual or startling that it would seem
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unfair to include the loss resulting from it among other costs of the employer's business.’ ” (Id. at
p. 299, 48 Cal.Rptr.2d 510, 907 P.2d 358.)


[4]  [5]  “Ordinarily, the determination whether an employee has acted within the scope of
employment presents a question of fact; it becomes a question of law, however, when ‘the facts are
undisputed and no conflicting inferences are possible.’ [Citation.] In some cases, the relationship
between an employee's work and wrongful conduct is so attenuated that a jury could not reasonably
conclude that the act was within the scope of employment.” (Mary M., supra, 54 Cal.3d at p. 213,
285 Cal.Rptr. 99, 814 P.2d 1341.)


In Mary M., the California Supreme Court held that a police officer's act of raping a woman whom
he detained while on duty “was not so divorced from his work that, as a matter of law, it was
outside the scope of employment.” (Mary M., supra, 54 Cal.3d at p. 214, 285 Cal.Rptr. 99, 814
P.2d 1341.) This is so, the court reasoned, because “[t]he danger that an officer will commit a
sexual assault while on duty arises from the considerable authority and control inherent in the
responsibilities of an officer in enforcing the law.” **819  (Id. at p. 218, 285 Cal.Rptr. 99, 814 P.2d
1341.) “[S]ociety has granted police officers extraordinary power and authority over its citizenry.
An officer who detains an individual is acting as the official representative of the state, with *130
all of its coercive power.” (Id. at p. 216, 285 Cal.Rptr. 99, 814 P.2d 1341.) Officers “are given the
authority to detain and to arrest and, when necessary, to use deadly force. As visible symbols of that
formidable power, an officer is furnished a distinctively marked car, a uniform, a badge, and a gun.
Those who challenge an officer's actions do so at their peril; anyone who resists an officer's proper
exercise of authority or who obstructs the performance of an officer's duties is subject to criminal
prosecution.” (Id. at p. 206, 285 Cal.Rptr. 99, 814 P.2d 1341.) “Inherent in this formidable power,”
the court believed, “is the potential for [such] abuse.” (Id. at pp. 216–217, 285 Cal.Rptr. 99, 814
P.2d 1341.) The “danger that an officer will commit a sexual assault while on duty arises from
the considerable authority and control inherent in the responsibilities of an officer in enforcing
the law.” (Id. at p. 218, 285 Cal.Rptr. 99, 814 P.2d 1341.) Therefore, the court held that the third
reason for applying the principle of vicarious liability exists: “The cost [an award of damages to
the rape victim] resulting from misuse of that power should be borne by the community, because
of the substantial benefits that the community derives from the lawful exercise of police power.”
(Id. at p. 217, 285 Cal.Rptr. 99, 814 P.2d 1341.) The court also held the other two reasons for
applying vicarious liability exist: imposing vicarious liability on the employers of police officers
who rape women detained by the officers “would encourage the employers to take preventive
measures” against the recurrence of such tortious conduct; and imposition of vicarious liability is
“an appropriate method to ensure that victims of police misconduct are compensated” (id. at p.
215, 285 Cal.Rptr. 99, 814 P.2d 1341).


Observing that the holding in Mary M. was a “radical departure” from the “traditional” law
of vicarious liability, Justice Baxter, joined by Chief Justice Lucas, criticized “the majority's
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incomplete discussion of the competing public policies” underlying imposition of vicarious
liability. (Mary M., supra, 54 Cal.3d at pp. 230, 231, 285 Cal.Rptr. 99, 814 P.2d 1341 (conc. opn.
of Baxter, J.).) They noted, among other things, that while compensating a victim of such police
misconduct is a “worthy and sympathetic goal,” it can harm the general public by depleting the
“limited public resources” needed for other important public purposes (id. at p. 231, 285 Cal.Rptr.
99, 814 P.2d 1341) and by “ ‘tend[ing] to make insurance, already a scarce resource, even harder to
obtain’ ” (id. at p. 236, 285 Cal.Rptr. 99, 814 P.2d 1341). They also noted the “majority's inability
to suggest how vicarious liability might deter sexual misconduct by public employees” (id. at p.
237, 285 Cal.Rptr. 99, 814 P.2d 1341).


Whether the Mary M. decision's application of vicarious liability still has the support of a majority
of the California Supreme Court is questionable. Only four of the current seven members of the
court have weighed in on the issue. Only one, Justice Kennard (the author of Mary M.), presumably
embraces its holding unequivocally. Justice Werdegar has strictly limited the application of Mary
M. to sexual misconduct that is committed by an on-duty police officer against a person the officer
has detained. (See Lisa M., supra, 12 Cal.4th at p. 304, 48 Cal.Rptr.2d 510, 907 P.2d 358.) Chief
Justice George and Justice Baxter would overrule Mary M. (See Lisa M., supra, 12 Cal.4th at p.
306, 48 Cal.Rptr.2d 510, 907 P.2d 358 (conc. opn. of George, J.); **820  Farmers Ins. Group v.
County of Santa Clara, supra, 11 Cal.4th at p. 1020, 47 Cal.Rptr.2d 478, 906 P.2d 440 *131  (conc.
opn. of George, J.) [describing Mary M. as an “aberrant holding” that was “wrongly decided”];
Mary M., supra, 54 Cal.3d at p. 244, 285 Cal.Rptr. 99, 814 P.2d 1341 (conc. opn. of Baxter, J.).)


We, of course, are bound by the holding of Mary M. (Auto Equity Sales, Inc. v. Superior Court
(1962) 57 Cal.2d 450, 455, 20 Cal.Rptr. 321, 369 P.2d 937.) However, both the Mary M. decision
itself, and subsequent decisions by the California Supreme Court, dictate we not extend vicarious
liability to the alleged sexual assaults by the firefighters in this case.


Emphasizing that its application of vicarious liability to a sex crime is narrow, the majority in Mary
M. stated: “We stress that our conclusion in this case flows from the unique authority vested in
police officers. Employees who do not have this authority and who commit sexual assaults may
be acting outside the scope of their employment as a matter of law.” (Mary M., supra, 54 Cal.3d
at p. 218, fn. 11, 285 Cal.Rptr. 99, 814 P.2d 1341.)


Years later, the California Supreme Court observed that our state's courts have not extended the
Mary M. holding to employees other than police officers. (Farmers Ins. Group v. County of Santa
Clara, supra, 11 Cal.4th at pp. 1006–1007, 47 Cal.Rptr.2d 478, 906 P.2d 440 [“except where sexual
misconduct by on-duty police officers against members of the public is involved [citations], the
employer is not vicariously liable to the third party for such misconduct [citations]” (hereafter
Farmers Ins. Group ) ].)
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[6]  For example, Lisa M. concluded that a hospital was not vicariously liable for the sexual
molestation of a patient by an ultrasound technician employed by the hospital. (Lisa M., supra,
12 Cal.4th at pp. 294, 296–306, 48 Cal.Rptr.2d 510, 907 P.2d 358.) In an opinion authored by
Justice Werdegar, the Supreme Court explained that the fact “the employment brought tortfeasor
and victim together in time and place is not enough.” (Id. at p. 298, 48 Cal.Rptr.2d 510, 907 P.2d
358.) Nor was it enough that the job involved physical touching of the victim. (Id. at p. 302, 48
Cal.Rptr.2d 510, 907 P.2d 358.) For vicarious liability to apply, the employment “must be such as
predictably to create the risk employees will commit intentional torts of the type for which liability
is sought.” (Id. at pp. 299, 302, 48 Cal.Rptr.2d 510, 907 P.2d 358.) Nothing about the ultrasound
procedure would be expected to give rise to sexual emotions or exploitation. (Id. at pp. 302–303,
48 Cal.Rptr.2d 510, 907 P.2d 358.) Rather, the ultrasound technician “simply took advantage of
solitude with a naive patient to commit an assault for reasons unrelated to his work.” (Id. at p. 301,
48 Cal.Rptr.2d 510, 907 P.2d 358.) Unlike the police officer in Mary M., the ultrasound technician
“was not vested with any coercive authority”; “the trust [the victim] was asked to place in him
was limited to conduct of an ultrasound examination”; and his misconduct “was independent of
the narrow purpose for which [the victim] was asked to trust him.” (Id. at p. 304, 48 Cal.Rptr.2d
510, 907 P.2d 358.) Thus, the sexual tort was not “engendered by the employment” and did not
“arise *132  from” the employment for purposes of vicarious liability (id. at p. 298, 48 Cal.Rptr.2d
510, 907 P.2d 358); and it would be unfair to attribute to the hospital the costs “of a deliberate,
independently motivated sexual battery unconnected to the prescribed examination.” (Id. at p. 304,
48 Cal.Rptr.2d 510, 907 P.2d 358.) The misconduct was “too attenuated” to support allocation
of damages to the hospital as a cost of doing business; and it cannot be said that the two other
policies underlying vicarious liability **821  would be advanced by holding the hospital liable
for the unforeseeable sexual misconduct of its employee. (Id. at pp. 304–305, 48 Cal.Rptr.2d 510,
907 P.2d 358.)


The California Supreme Court has even declined to apply the principle of vicarious liability to a law
enforcement officer's sexual misconduct directed at other law enforcement officers, rather than at a
person detained by the officer. In Farmers Ins. Group, a male deputy sheriff “lewdly propositioned
and offensively touched” two female deputy sheriffs while working together at the county jail.
(Farmers Ins. Group, supra, 11 Cal.4th at p. 997, 47 Cal.Rptr.2d 478, 906 P.2d 440.) The court,
including Chief Justice George and Justices Baxter and Werdegar, observed that, although the
deputy's harassing sexual acts were committed “during his work hours at the jail,” (1) they “were
motivated for strictly personal reasons unrelated to the guarding of inmates or the performance of
any other duty of a deputy sheriff at a county jail,” (2) they were “not reasonably necessary to his
comfort, convenience, health, and welfare while at work,” and (3) they were not “precipitated by
a work-related dispute over the performance of his duties or those of his victims.” (Id. at p. 1007,
47 Cal.Rptr.2d 478, 906 P.2d 440.) Therefore, the sexual misconduct was “not a risk that may
fairly be regarded as typical of or broadly incidental to the operation of a county jail” and “must
be deemed to fall outside the scope of a deputy sheriff's employment.” (Id. at pp. 997, 1009, 1019,
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47 Cal.Rptr.2d 478, 906 P.2d 440.) The court rejected an “attempted analogy to Mary M.” (id.
at p. 1012, 47 Cal.Rptr.2d 478, 906 P.2d 440); although the offending officer was the supervisor
of one of the victims for a period of time, his “work-related authority ... over [her] is in no way
comparable to the extraordinary power and authority that police officers exercise over members
of the public.” (Id. at p. 1012, 47 Cal.Rptr.2d 478, 906 P.2d 440.) The court went on to note Mary
M. “did not suggest that an employer may be vicariously liable for an employee's misconduct
whenever there is an abuse of a job-created, hierarchical relationship in which the employee is
afforded a high degree of authority over the victim” (id. at pp. 1012–1013, 47 Cal.Rptr.2d 478, 906
P.2d 440); and Mary M. “did not purport to overrule previous cases” that rejected application of
vicarious liability to such circumstances. (Id. at p. 1013, 47 Cal.Rptr.2d 478, 906 P.2d 440.) Such
cases, the Supreme Court held, “support the conclusion that, for purposes of [vicarious liability],
employees do not act within the scope of employment when they abuse job-created authority over
others for purely personal reasons.” (Ibid.) Finally the court concluded that the policy reasons
for applying vicarious liability did not exist: “the goal of deterring sexual harassment would not
and should not be advanced by [measures, such as vicarious liability,] that are unreasonable and
of marginal benefit” (id. at p. 1015, 47 Cal.Rptr.2d 478, 906 P.2d 440); even though the *133
imposition of such liability “might additionally assure compensation to victims,” it might “tend to
make insurance, already a scarce resource, even harder to obtain, and could lead to the diversion
of needed funds from [the oversight of inmates and jail security] to cover claims” of victims of the
officer's personally motivated sexual misconduct—thus making the second factor “to be, at best,
neutral” (id. at p. 1016, 47 Cal.Rptr.2d 478, 906 P.2d 440); and because the connection between
the officer's duties and his targeting the victims was so attenuated, it would not be equitable to
require the employer to bear the cost of the victims' injuries. (Id. at p. 1017, 47 Cal.Rptr.2d 478,
906 P.2d 440.)


[7]  For similar reasons, vicarious liability does not apply to the alleged sexual **822  misconduct
of the City's firefighters in this case. For starters, they had no coercive authority over the victim.
Nor did they purport to detain her for any firefighting investigation or even purport to be engaged
in any duty of a firefighter; they simply invited her to take photographs of them in the fire truck.
Their alleged nonconsensual sex assault was motivated for strictly personal reasons not related
to their duties and performance as firefighters; indeed, one of them was off duty. The sexual acts
were not reasonably necessary to the firefighters' comfort, convenience, health, and welfare while
at work. The acts were not precipitated by a work-related dispute over performance of their duties.
The harm to the victim was not a risk that may fairly be regarded as typical of or broadly incidental
to the operations of a firefighter. And the three policy reasons for vicarious liability would not
be promoted by holding the City liable for the firefighters' acts: (1) the victim, whose burden it
is to establish that the acts were within the scope of the firefighters' employment (Farmers Ins.
Group, supra, 11 Cal.4th at p. 1002, 47 Cal.Rptr.2d 478, 906 P.2d 440), has failed to explain
how the imposition of vicarious liability in this case would prevent recurrence of such untypical,
tortious conduct; (2) vicarious liability might give greater assurance of victim compensation, “but
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the consequential costs of ensuring compensation in this manner are unclear” (Lisa M., supra,
12 Cal.4th at p. 305, 48 Cal.Rptr.2d 510, 907 P.2d 358) and may do more harm to than good
for the reasons stated by Justice Baxter in his majority opinion in Farmers Ins. Group and in his
concurring opinion in Mary M.; and (3) as discussed above, it would be inequitable to impose
vicarious liability on the City, which gained no “benefit from the enterprise that gave rise to the
injury.” (Farmers Ins. Group, supra, 11 Cal.4th at p. 1016, 47 Cal.Rptr.2d 478, 906 P.2d 440.)
Thus, the sexual misconduct allegedly committed in this case must be deemed to fall outside the
scope of employment as firefighters. (Cf. Lisa M., supra, 12 Cal.4th 291, 48 Cal.Rptr.2d 510, 907
P.2d 358; Farmers Ins. Group, supra, 11 Cal.4th 992, 47 Cal.Rptr.2d 478, 906 P.2d 440.) 2


2 In the view of our dissenting colleague, the allegation that the City of Sacramento's fire
department had a policy allowing on-duty firefighters to take fire trucks to parties and
pick up women presents a triable issue of fact as to whether the sexual assaults alleged in
this case were foreseeable and, therefore, fairly attributable to work conditions. We cannot
agree that the alleged policy would make nonconsensual sexual assault inherent in the work
environment such that it can be said to be typical of or broadly incidental to the employer's
enterprise.


*134  Consequently, the trial court correctly entered judgment in favor of the City of Sacramento
on the second, fourth, and fifth causes of action. The third cause of action was dismissed, and
plaintiff does not challenge the entry of judgment in favor of the City on the sixth cause of action.


[8]  This leaves the first cause of action for alleged negligent hiring, supervision, and retention of
Mitchell and Singleton. In the trial court, plaintiff did not file an opposition to the City's separate
statement of undisputed facts and its points and authorities asserting there are no triable issues of
material fact that would support plaintiff's first cause of action. In the brief filed by her attorney
in this court, the five-sentence “analysis” of this issue is cursory, without any citation to authority
or meaningful argument. The brief does not cite any facts that would support her claim that the
fire department was negligent in hiring Mitchell and Singleton. The brief makes no argument as
to how the **823  City can be liable to plaintiff for its alleged negligence after plaintiff's injury,
i.e., the retention of Mitchell and Singleton (actually, Mitchell was placed on leave and resigned
two weeks after his alleged misconduct). And the brief does not present any analysis on how the
alleged negligent supervision supports a claim for damages based on sexual misconduct that was
unforeseeable for the purpose of vicarious liability. We thus deem the argument to be forfeited. (In
re S.C. (2006) 138 Cal.App.4th 396, 408, 41 Cal.Rptr.3d 453; Badie v. Bank of America (1998)
67 Cal.App.4th 779, 784–785, 79 Cal.Rptr.2d 273.)


Because plaintiff has not demonstrated that she can state a cause of action against the City of
Sacramento, her claims that the trial court erred in denying her motions for a continuance, for
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reconsideration, and for relief pursuant to Code of Civil Procedure section 473 fail for lack of
prejudice. In any event, plaintiff has not carried her burden to affirmatively show error.


DISPOSITION


The judgment entered in favor of the City is affirmed. Appellant shall reimburse the City for its
costs on appeal. (Cal. Rules of Court, rule 8.278(a)(1).)


I concur: NICHOLSON, J.


CANTIL–SAKAUYE, J., dissenting.
Respectfully, I dissent. The distinguishing fact in this case from the cases cited by my colleagues
is that the plaintiff's complaint alleged the City had a policy that *135  made sexual assault
by firefighters foreseeable. Thus, my disagreement lies not in the case law as analyzed by my
colleagues, but rather that in this summary adjudication procedure, the City ignored allegations in
the complaint that, in my opinion, made sexual assault by firefighters foreseeable.


Plaintiff's complaint alleged the City had a policy that made sexual assault by firefighters
foreseeable.


The complaint alleged “The Defendant CITY and Defendant FIRE DEPARTMENT have had
policies in place where captains and firefighters were permitted to take fire trucks and engine
trucks to bars and parties, and with captains present, pick up on women and take women on their
fire trucks. The City of Sacramento and Sacramento Fire Department firefighters took advantage
of their status as firefighters and the post 9/11 public sentiment perception that firefighters are
‘heroes.’ They abused their authority by picking up women and drinking on the job. [¶] This
practice of drinking on the job and picking up women [on the job] has been in place for years and
has been known by Defendant CITY and Defendant FIRE DEPARTMENT Administration. These
internal policies and practices of taking fire trucks, while on duty, to bars to pick up on women put
in motion a chain of events wherein firefighter Defendant MITCHELL and other firefighters felt
that it was permissible to engage in conduct such as that which led to the events where Plaintiff
Jane Doe was sexually assaulted.”


A motion for summary judgment must respond to the allegations of the complaint. (Laabs v. City
of Victorville (2008) 163 Cal.App.4th 1242, 1258, 78 Cal.Rptr.3d 372.) In moving for summary
adjudication, the City did not respond to this allegation.
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Generally, an employer will not be held vicariously liable for sexual assault by an employee
because the assault is personally motivated and those motivations are “not generated by or an
outgrowth of workplace responsibilities, conditions or **824  events.” (Lisa M. v. Henry Mayo
Newhall Memorial Hospital (1995) 12 Cal.4th 291, 302, 48 Cal.Rptr.2d 510, 907 P.2d 358.) In
Lisa M., however, the court declined to hold that sex crimes are never foreseeable outgrowths of
employment. (Id. at p. 300, 48 Cal.Rptr.2d 510, 907 P.2d 358.) A sexual tort will be considered
engendered by employment only if its motivating emotions are fairly attributable to work-related
events or conditions. (Id. at p. 301, 48 Cal.Rptr.2d 510, 907 P.2d 358.)


The majority contends sexual assault would not be typical or broadly incidental to the employer's
enterprise as a matter of law, even if the alleged policy existed. (Maj. opn. ante, at p. 822, fn. 2.)
Generally, whether an employee's tortious act was within the scope of employment is a question
of fact. *136  (Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 213, 285 Cal.Rptr. 99,
814 P.2d 1341 (Mary M.); Perez v. Van Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 968, 227
Cal.Rptr. 106, 719 P.2d 676.) It becomes a question of law only when the facts are undisputed and
no conflicting inferences are possible. (Mary M., supra, at p. 213, 285 Cal.Rptr. 99, 814 P.2d 1341;
Perez v. Van Groningen & Sons, Inc., supra, at p. 968, 227 Cal.Rptr. 106, 719 P.2d 676.) In finding
the sexual assault not within the scope of employment as a matter of law, despite the alleged policy
of permitting firefighters to drink and pick up women while on the job, the majority ignores the
role of alcohol in sexual assault cases. Given the dispute as to what happened on the fire truck
and the uncertainty as to the policy, there is at least a triable issue of fact whether the assault was
fairly attributable to the work conditions under which, allegedly, firefighters were permitted to
take trucks to bars, drink and pick up women.


In considering whether vicarious liability should apply, courts consider the three policy goals of
the respondeat superior doctrine. These three policy goals are: “(1) to prevent recurrence of the
tortious conduct; (2) to give greater assurance of compensation for the victim; and (3) to ensure
that the victim's losses will be equitably borne by those who benefit from the enterprise that gave
rise to the injury.” (Farmers Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992, 1013, 47
Cal.Rptr.2d 478, 906 P.2d 440 (Farmers Ins. Group ).)


I agree that absent the allegation of a policy permitting firefighters on duty to go to bars, drink
and pick up women, the facts of this case would not favor the imposition of vicarious liability.
However, the presence of the policy allegation, which the City has failed to dispute, changes the
outcome of the analysis.


In a motion for summary adjudication, taking into account the alleged policy, which we must since
it was ignored by the City, the policy goals of respondeat superior favor imposition of vicarious
liability. Imposing vicarious liability would lead to adoption of precautionary measures. The most
obvious precautionary measure available is to change the policy. Compensation for the victims
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is appropriate for the same reasons set forth in Mary M., supra, 54 Cal.3d 202, 215–216, 285
Cal.Rptr. 99, 814 P.2d 1341, where sexual misconduct by a police officer was at issue. This case
is distinguishable from Farmers Ins. Group, where the plaintiff had an alternative remedy under
FEHA. (Farmers Ins. Group, supra, 11 Cal.4th at p. 1016, 47 Cal.Rptr.2d 478, 906 P.2d 440.)
Finally, it is equitable to have the costs of alleged policy, which led to the sexual assault, borne by
the entity that benefits from the policy. If it is true that the City has the policy permitting firefighters
to go to bars, drink and pick up women, the City presumably had determined the policy has some
benefit. **825  It is only fair that the City bear the costs of losses attributable to that policy.


*137  This case is before us on summary adjudication and the City has not attempted to dispute
the allegation of the policy. Whether an employee has acted within the scope of employment is
a question of fact unless “the relationship between an employee's work and wrongful conduct
is so attenuated that a jury could not reasonably conclude that the act was within the scope of
employment. [Citations.]” (Mary M., supra, 54 Cal.3d at p. 213, 285 Cal.Rptr. 99, 814 P.2d 1341.)
Given the allegation of the policy, I continue to believe we cannot say, as a matter of law, that the
wrongful conduct alleged here was so attenuated.


All Citations


177 Cal.App.4th 121, 98 Cal.Rptr.3d 812, 158 Lab.Cas. P 60,865, 09 Cal. Daily Op. Serv. 11,209
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MARIA D., Plaintiff and Appellant,
v.


WESTEC RESIDENTIAL SECURITY, INC., Defendant and Respondent.


No. B133742.
Court of Appeal, Second District, Division 5, California.


Nov 30, 2000.


SUMMARY


A woman who alleged she had been sexually assaulted by an on-duty security guard brought an
action against the guard's employer, alleging causes of action for sexual assault and battery, false
imprisonment, intentional infliction of emotional distress, and negligent hiring and retention. On
plaintiff's first three claims, the trial court entered summary judgment for defendant, finding that
defendant could not be held vicariously liable for a rape by one of its employees while he was on
duty. The jury found defendant had not been negligent in hiring or retaining the guard, and the trial
court entered judgment for defendant. (Superior Court of Los Angeles County, No. SC049993,
Robert M. Letteau, Judge.)


The Court of Appeal affirmed, holding that, as a matter of law, defendant could not be held liable
under the respondeat superior doctrine, since the causal nexus between the sexual assault and the
security guard's employment was too attenuated for a trier of fact to conclude that the misconduct
was within the scope of his employment. Even though a trier of fact could have reasonably
concluded that the assault would not have occurred but for the security guard's employment, the
security guard's aberrant decision to assault plaintiff did not arise out of the performance of his
employment duties. In addition, the connection between the guard's employment duties and his
independent commission of a deliberate sexual assault was too attenuated to support allocation of
plaintiff's losses to defendant as a cost of doing business. (Opinion by Turner, P. J., with Armstrong,
J., concurring. Concurring opinion by Grignon, J. (see p. 150).)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 26--Appellate Review--Scope of Review--Summary Adjudication.
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A summary adjudication motion is directed *126  to the issues framed by the pleadings. A motion
for summary adjudication shall be granted only if it completely disposes of a cause of action. The
moving party may show that a cause of action has no merit by negating an essential element or
by establishing a complete defense to that cause of action. A motion for summary adjudication
proceeds in all procedural respects as a motion for summary judgment. The appellate court reviews
a trial court's decision to grant summary adjudication de novo.


(2a, 2b)
Employer and Employee § 26--Liability to Third Persons-- Question of Law or Fact:Law
Enforcement Officers § 20--Police--Liability for On-duty Officer's Sexual Assault.
When a police officer on duty misuses his official authority by raping a woman whom he has
detained, the public entity that employs him can be held vicariously liable. This does not mean that,
as a matter of law, the public employer is vicariously liable whenever an on-duty officer commits
a sexual assault. Rather, this is a question of fact for the jury. This imposition of duty reflects
the three policies underlying the doctrine of respondeat superior: (1) to prevent recurrence of the
tortious conduct; (2) to give greater assurance of compensation for the victim; and (3) to ensure
that the victim's losses will be equitably borne by those who benefit from the enterprise that gave
rise to the injury. The imposition of liability on public entities whose law enforcement officers
commit sexual assaults while on duty would encourage the employers to take preventive measures.
There is little or no risk that preventive measures would significantly interfere with the ability of
police departments to enforce the law and to protect society from criminal acts. Further, vicarious
liability is an appropriate method to ensure that victims of police misconduct are compensated.
Finally, the cost resulting from misuse of the power and authority granted police officers should
be borne by the community because of the substantial benefits that the community derives from
the lawful exercise of police power.


(3)
Employer and Employee § 26--Liability to Third Persons--Scope of Employment and
Ratification--Doctrine of Respondeat Superior--Purpose-- Application.
Under the doctrine of respondeat superior, an employer may be held vicariously liable for torts
committed by an employee acting within the scope of employment. The doctrine is a departure
from the general tort principle that liability is based on fault. It is a rule of policy, a deliberate
allocation of a risk, based on a deeply rooted sentiment that it would be unjust for an enterprise to
disclaim responsibility for injuries occurring in the course of its characteristic activities. There are
three reasons for applying the doctrine: *127  (1) to prevent recurrence of the tortious conduct;
(2) to give greater assurance of compensation for the victim; and (3) to ensure that the victim's
losses will be equitably borne by those who benefit from the enterprise that gave rise to the
injury. For the doctrine to apply, the plaintiff must prove that the employee's tortious conduct
was committed within the scope of employment. A risk arises out of the employment when, in
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the context of the particular enterprise, an employee's conduct is not so unusual or startling that
it would seem unfair to include the loss resulting from it among other costs of the employer's
business. The inquiry should be whether the risk was one that may fairly be regarded as typical of or
broadly incidental to the enterprise undertaken by the employer. Tortious conduct that violates an
employee's official duties or disregards the employer's express orders may nonetheless be within
the scope of employment. So may acts that do not benefit the employer, or are willful or malicious
in nature. The doctrine of respondeat superior applies to public and private employers alike.


(4)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment and
Ratification--Causal Nexus--Foreseeability.
California no longer follows the traditional rule that an employee's actions are within the scope
of employment only if motivated, in whole or part, by a desire to serve the employer's interests.
Nevertheless, an assault or other intentional tort must have a causal nexus to the employee's work.
The required causal nexus must be distinguished from “but for” causation; it is not enough that the
employment brought the tortfeasor and the victim together. Respondeat superior liability should
apply only to the types of injuries that as a practical matter are sure to occur in the conduct of the
employer's enterprise. The employment must be such as predictably to create the risk employees
will commit intentional torts of the type for which liability is sought. The tortious occurrence must
be a generally foreseeable consequence of the activity. In this usage foreseeability merely means
that in the context of the particular enterprise an employee's conduct is not so unusual or startling
that it would seem unfair to include the loss resulting from it among other costs of the employer's
business. This foreseeability test is useful because it reflects the central justification for respondeat
superior liability: that losses fairly attributable to an enterprise, those which foreseeably result
from the conduct of the enterprise, should be allocated to the enterprise as a cost of doing business.


(5)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment and
Ratification--Causal Nexus--On-duty Security Guard's Sexual Assault of Third Person.
In an action brought *128  against a security guard's employer by a woman who alleged she had
been sexually assaulted by an on-duty security guard, the trial court did not err in entering summary
judgment for defendant on that basis that defendant could not be held vicariously liable for an
alleged rape by one of its employees while on duty. As a matter of law, defendant could not be held
liable under the respondeat superior doctrine, since the causal nexus between the sexual assault
and the security guard's employment was too attenuated for a trier of fact to conclude that the
misconduct was within the scope of his employment. Even if the assault would not have occurred
but for the security guard's employment, the security guard's aberrant decision to assault plaintiff
did not arise out of the performance of his employment duties. The assault was not motivated
or triggered by anything in the employment activity but was the result of only propinquity and
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lust. Unlike a public law enforcement officer, the security guard was not vested with considerable
authority and control over citizens. In addition, the connection between the guard's employment
duties and his independent commission of a deliberate sexual assault was too attenuated to support
allocation of plaintiff's losses to defendant as a cost of doing business. Further, the guard's alleged
actions in shining a spotlight into plaintiff's car, threatening her with arrest for driving under the
influence, and transporting her in a marked company car to another location were all violative of
express written company policy.


[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, § 126 et seq.]


COUNSEL
Jacobs, Jacobs & Rosenberg, Stanley K. Jacobs and Judi L. Jacobs for Plaintiff and Appellant.
Bradley & Gmelich, Barry A. Bradley and Frederick B. Hayes for Defendant and Respondent.


TURNER, P. J.


I. Introduction
This case involves the potential respondeat superior liability of a private security company for
an alleged sexual assault by an on-duty security guard. *129  Plaintiff, Maria D., appeals from
a judgment in favor of defendant, Westec Residential Security, Inc. (Westec). The trial court
summarily adjudicated that Westec could not be held vicariously liable for an alleged rape
committed by one of its employees, an on-duty security guard. We agree that, as a matter of law,
under Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 208-211, 213-222 [285 Cal.Rptr. 99,
814 P.2d 1341] (Mary M.), Farmers Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992,
1003-1020 [47 Cal.Rptr.2d 478, 906 P.2d 440] (Farmers), and Lisa M. v. Henry Mayo Newhall
Memorial Hospital (1995) 12 Cal.4th 291, 296-306 [48 Cal.Rptr.2d 510, 907 P.2d 358] (Lisa M.),
Westec could not be held liable under the respondeat superior doctrine because the alleged rape was
not within the scope of the security guard's employment. Accordingly, we affirm the judgment. 1


1 In her notice of appeal, plaintiff stated she was appealing from an order granting Westec's
summary adjudication motion as to three causes of action and from the judgment after trial on
a separate negligent hiring and retention claim. The appeal lies from the judgment. (Jennings
v. Marralle (1994) 8 Cal.4th 121, 128 [32 Cal.Rptr.2d 275, 876 P.2d 1074]; Lackner v.
LaCroix (1979) 25 Cal.3d 747, 753 [159 Cal.Rptr. 693, 602 P.2d 393]; Maryland Casualty
Co. v. Andreini & Co. (2000) 81 Cal.App.4th 1413, 1425 [97 Cal.Rptr.2d 752].) The only
judgment in the record on appeal was one entered on the jury's special verdict as to plaintiff's
fourth cause of action for negligence. There was no final judgment in the record disposing
of the entire case. (See Sullivan v. Delta Air Lines, Inc. (1997) 15 Cal.4th 288, 304 [63
Cal.Rptr.2d 74, 935 P.2d 781]; Rubin v. Western Mutual Ins. Co. (1999) 71 Cal.App.4th
1539, 1546 [84 Cal.Rptr.2d 648].) However, we directed plaintiff's counsel to secure entry
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in the superior court of a judgment disposing of the entire case. We now treat the appeal as
from that judgment. (Cal. Rules of Court, rule 2(c); see Vibert v. Berger (1966) 64 Cal.2d
65, 66-69 [48 Cal.Rptr. 886, 410 P.2d 390]; LiMandri v. Judkins (1997) 52 Cal.App.4th 326,
333-334, fn. 1 [60 Cal.Rptr.2d 539]; Desai v. Farmers Ins. Exchange (1996) 47 Cal.App.4th
1110, 1115 [55 Cal.Rptr.2d 276].)


II. Background
Plaintiff alleges she was raped by an on-duty Westec security guard in September 1997. Plaintiff
filed the present action against Westec alleging causes of action for sexual assault and battery
(first), false imprisonment (second), intentional infliction of emotional distress (third), and
negligence (fourth). The trial court summarily adjudicated the first through third causes of action in
Westec's favor. The trial court concluded: “[V]icarious liability cannot properly be imposed upon a
private employer for acts and actions clearly not within the scope of employment ....” Plaintiff filed
a writ petition. The petition was summarily denied. (Maria D. v. Superior Court (Apr. 12, 1999,
B130735) [nonpub. opn.].) The case proceeded to trial of plaintiff's negligent hiring and retention
claim. A jury found Westec had not been negligent in hiring, supervising, managing, controlling,
or retaining the security guard as an employee. That finding is not at issue in this appeal. *130


Plaintiff is a Swedish citizen residing in California. She testified at her deposition as follows.
On September 4, 1997, at approximately 2 a.m., she was driving along Pacific Coast Highway.
A Westec security guard detained her by shining a spotlight from his patrol car into her moving
vehicle. He pulled up next to her and stopped. He asked, “How much have you been drinking
tonight? What's going on?” Plaintiff thought the security guard was a police officer. The spotlight
was shining in her face. The security guard got out of his car and asked plaintiff for her driver's
license. He also asked: where she was coming from; where she had been before that; and where she
worked. The security guard took the license back to his car and “wrote things down about it into
his computer.” The security guard then told plaintiff, “You can get out of the car now.” He asked
her whether she had “ever heard about a DUI before.” He told her, “[R]ight now I could put you in
jail for two years and I can get you deported.” The security guard ordered plaintiff to perform field
sobriety tests. He then told her to get her purse because he was going to take her “to the station.”
The security guard took plaintiff to another location where he raped her. Afterwards, he drove her
back to her car. At the time of the encounter, the security guard was wearing a uniform, driving
a Westec vehicle equipped with a spotlight, carried a gun and handcuffs on his belt, and had a
second firearm on the front passenger seat of his car.


The security guard denied that he had pulled plaintiff over. He testified at his deposition that he saw
her car on the side of the road and stopped to offer assistance. In the past he had assisted disabled
motorists. The security guard denied ever having been reprimanded for doing so. He did not know
of any other Westec security guard who had been reprimanded for doing so. He further testified,
however, that in stopping to assist plaintiff he was “[p]robably not” acting within company policy.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003629&cite=CASTAR2&originatingDoc=I4220df3ffab711d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=64CALIF2D65&originatingDoc=I4220df3ffab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_66&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_66

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=64CALIF2D65&originatingDoc=I4220df3ffab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_66&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_66

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966111967&pubNum=661&originatingDoc=I4220df3ffab711d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=52CALAPP4TH326&originatingDoc=I4220df3ffab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_333&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_333

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=52CALAPP4TH326&originatingDoc=I4220df3ffab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_333&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_333

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997040166&pubNum=3484&originatingDoc=I4220df3ffab711d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=47CALAPP4TH1110&originatingDoc=I4220df3ffab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_1115&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1115

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=47CALAPP4TH1110&originatingDoc=I4220df3ffab711d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_1115&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1115

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996170049&pubNum=3484&originatingDoc=I4220df3ffab711d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Maria D. v. Westec Residential Sec., Inc., 85 Cal.App.4th 125 (2000)
102 Cal.Rptr.2d 326, 00 Cal. Daily Op. Serv. 9501, 2000 Daily Journal D.A.R. 12,776


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


Westec security guards were directed to limit their involvement to client-related incidents except
in the event of a physically threatening situation. Westec's patrol manual stated in part: “Officers
shall limit their involvement to Westec client related incidents only. The only exception is in the
event an Officer observes a physically threatening incident, the Officer may intervene to prevent
the incident from escalating to a life threatening situation. For public occurrences that do not
involve the threat of physical harm the Officers' actions must be limited to observe and report
the incident to the appropriate public agency.” With respect to “minor non-injury road accidents”
not involving a client, Westec security guards were directed to report the information to the radio
dispatcher. Westec's policy manual stated: “As a general rule, you should not get involved in minor
non-injury road accidents unless a client is involved. Such circumstances should be reported to the
radio dispatcher so that the police can be advised.” *131


Westec security guards were not authorized to make traffic stops. It was against Westec policy for
a security guard to follow a car for any reason and to use a spotlight on a moving automobile.
The present security guard had been disciplined in January 1997, eight months prior to incident
at issue, for pulling a motorist over. In a “counseling review” report dated January 16, 1997, the
security guard in the present case was advised in writing: “You are hereby reminded of Westec's
policy that you are not to follow vehicles for any reason, nor should you ever use your spotlight
or ally lights on a moving vehicle. The risk of shinning [sic] lights on moving vehicles could
result in traffic accidents and can lead drivers to believe that they are being pulled over by the
police.” Westec's patrol manual also prohibited its security guards from carrying “unauthorized
passenger[s]” in Westec vehicles “at any time.”


Westec security guards were not authorized to make drunk driving arrests. Westec security guards
were authorized to make “private persons arrest[s]” (see Pen. Code, § 837) of individuals suspected
of committing crimes against Westec clients but only as “a last resort.” “Public arrests” were
allowed “when there [was] no other reasonable alternative” because an arrestee represented “a
threat to the physical safety to someone.” Westec policy directed that: “[a]rrests should be confined
to suspects who commit crimes against Westec or Westec clients or their property”; further,
“[a]rrests are not to be made for crimes against the public where the best course of action would be
to observe and report the crime to the local law enforcement agency”; moreover, “Westec Officers
shall not make an arrest for driving under the influence but shall observe and report, without
following the suspect.”


Westec security guards were also given direction on how to deal with a suspicious person in a
public area; i.e., not on a client's property. Westec's patrol manual stated: “a. Part of your work
in preventing crime is to observe any suspicious persons you may come across in your patrol
area. [¶] b. The extent to which you should become directly involved with suspicious persons in
public areas depends upon the circumstances. [¶] c. The safest course of action is, from a distance,
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to record the description of a suspicious person (and their vehicle if they have one) on a Field
Observation Card for future reference. If they are intending a criminal act, the fact that they see
you observing and reporting in this manner will, in many cases, drive them from the area. If no
direct contact is necessary, do not make any! [¶] d. While there is nothing preventing you from
speaking to, and asking questions of, any person in a public area, such an approach must be done
with a great deal of caution. In all such instances, you must ensure that your actions in no way
implies [sic]: [¶] i. That you are a police [o]fficer. [¶] ii. That you are in *132  anyway delaying or
detaining them. [¶] e. Such persons cannot be required to answer your questions or comply with
your requests if you are not arresting them. Consequently, you must be prepared to back off if they
refuse. You can also expect some abuse on occasions. [¶] f. In general: [¶] i. Avoid direct contact.
Recording particulars on a Field Observation Card will suffice. [¶] ii. Don't approach if you have
any indication of potential danger (e.g., group of suspicious persons). [¶] iii. If you do approach,
use caution and adhere to safety precautions remembering points 'd' and 'e' above. [¶] iv. Be polite
and helpful while being prepared to back off, if prudent to do so.”


In a mission statement, Westec asked its security guards to: “1. Take the initiative to get things
done. If it makes sense, do it! [¶] 2. Innovate! [¶] 3. Work for the common good! [¶] 4. Give nothing
less than 100%! [¶] 5. Follow your heart!” In its job descriptions, Westec summarized security
guards' responsibilities as including to “[m]aintain[] excellent and productive relationships with
clients and with the general public toward an objective of creating high customer satisfaction and
a positive public image of Westec's Patrol Division.” Anne L. Laguzza testified at a deposition on
behalf of Westec concerning its hiring and retention of the present security guard. Ms. Laguzza
testified that Westec's policy, as expressed in its mission statement, was: “To be observant ... of the
community, in general. Not necessarily to protect them, but to be cognizant of [their] surroundings
and of activities that may warrant some sort of assistance.”


With respect to the use of force, Westec's patrol manual stated, “Force may only be used to repel
an unlawful attack against you, a client, or other innocent person, or to overcome the unlawful
resistance or threat of resistance by a suspect that is being lawfully arrested or is attempting to
escape. [¶] The use of force by Westec Officers must always be reasonable and must cease once
the resistance has been overcome. ” Westec officers were authorized to draw or fire a firearm only
to defend against deadly force.


III. Discussion
Plaintiff contends the trial court erred in summarily adjudicating, as a matter of law, that the
security guard was acting outside the scope of his employment when, as she alleges, he detained
and raped her. Plaintiff asserts that under Mary M., supra, 54 Cal.3d at pages 208-211, 213-222,
whether the security guard was acting within the scope of his employment was a question of fact.
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A. Standard of Review
(1) A summary adjudication motion is directed to the issues framed by the pleadings. ( *133
Ojavan Investors, Inc. v. California Coastal Com. (1997) 54 Cal.App.4th 373, 385 [62 Cal.Rptr.2d
803]; Lennar Northeast Partners v. Buice (1996) 49 Cal.App.4th 1576, 1582 [57 Cal.Rptr.2d 435];
see Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238, 1252 [32 Cal.Rptr.2d 223, 876 P.2d
1022]; Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 673 [25 Cal.Rptr.2d 137,
863 P.2d 207].) Code of Civil Procedure section 437c, subdivision (f)(1) provides: “A party may
move for summary adjudication as to one or more causes of action within an action ... if that party
contends that the cause of action has no merit .... A motion for summary adjudication shall be
granted only if it completely disposes of a cause of action ....” A moving party establishes that
a cause of action has no merit “by negating an essential element or by establishing a complete
defense. [Citations.]” (Toigo v. Town of Ross (1998) 70 Cal.App.4th 309, 324 [82 Cal.Rptr.2d
649]; City of Emeryville v. Superior Court (1991) 2 Cal.App.4th 21, 23-25 [2 Cal.Rptr.2d 826].) As
the Courts of Appeal have held, “A motion for summary adjudication proceeds in all procedural
respects as a motion for summary judgment. [Citation.]” (Toigo v. Town of Ross, supra, 70
Cal.App.4th at p. 324; Lunardi v. Great-West Life Assurance Co. (1995) 37 Cal.App.4th 807, 819
[44 Cal.Rptr.2d 56]; Westlye v. Look Sports, Inc. (1993) 17 Cal.App.4th 1715, 1727 [22 Cal.Rptr.2d
781].) A defendant proves a claim has no merit if he or she establishes one or more of the elements
of the cause of action cannot be separately established. (Code Civ. Proc., § 437c, subd. (n)(1);
Ochoa v. California State University (1999) 72 Cal.App.4th 1300, 1304 [85 Cal.Rptr.2d 768].) The
following is a moving defendant's burden of proof: “A defendant ... has met his or her burden of
showing that a cause of action has no merit if that party has shown that one or more elements of the
cause of action, even if not separately pleaded, cannot be established, or that there is a complete
defense to that cause of action. Once the defendant ... has met that burden, the burden shifts to
the plaintiff ... to show that a triable issue of one or more material facts exists as to that cause of
action or a defense thereto. The plaintiff ... may not rely upon the mere allegations or denials of its
pleadings to show that a triable issue of material fact exists, but, instead, shall set forth the specific
facts showing that a triable issue of material fact exists as to that cause of action or a defense
thereto.” (Code Civ. Proc., § 437c, subd. (o)(2); see Green v. Ralee Engineering Co. (1998) 19
Cal.4th 66, 72 [78 Cal.Rptr.2d 16, 960 P.2d 1046].) We review a trial court's decision to grant
summary adjudication de novo. (Nakamura v. Superior Court (2000) 83 Cal.App.4th 825, 832
[100 Cal.Rptr.2d 97]; Travelers Casualty & Surety Co. v. Superior Court (1998) 63 Cal.App.4th
1440, 1450 [75 Cal.Rptr.2d 54].)


B. Mary M. and Cases Cited Therein
(2a) The plaintiff in Mary M. was raped by an on-duty police officer. The Supreme Court held:
“[W]hen ... a police officer on duty misuses his *134  official authority by raping a woman whom
he has detained, the public entity that employs him can be held vicariously liable. This does not
mean that, as a matter of law, the public employer is vicariously liable whenever an on-duty
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officer commits a sexual assault. Rather, this is a question of fact for the jury. In this case, plaintiff
presented evidence that would support the conclusion that the rape arose from misuse of official
authority. Sergeant Schroyer detained plaintiff when he was on duty, in uniform, and armed. He
accomplished the detention by activating the red lights on his patrol car. Taking advantage of his
authority and control as a law enforcement officer, he ordered plaintiff into his car and transported
her to her home, where he threw her on a couch. When plaintiff screamed, Sergeant Schroyer again
resorted to his authority and control as a police officer by threatening to take her to jail. Based on
these facts, the jury could reasonably conclude that Sergeant Schroyer was acting in the course
of his employment when he sexually assaulted plaintiff.” (Mary M., supra, 54 Cal.3d at p. 221,
fn. omitted.)


(3) In Mary M., the Supreme Court explained the doctrine of respondeat superior as follows:
“Under the doctrine of respondeat superior, an employer may be held vicariously liable for torts
committed by an employee within the scope of employment. [Citation.] ... The doctrine is a
departure from the general tort principle that liability is based on fault. [Citation.] It is ' ”a rule of
policy, a deliberate allocation of a risk.“ ' [Citations.] Respondeat superior is based on ' ”a deeply
rooted sentiment“ ' that it would be unjust for an enterprise to disclaim responsibility for injuries
occurring in the course of its characteristic activities. [Citations.] [¶] Recently, we articulated
three reasons for applying the doctrine of respondeat superior: (1) to prevent recurrence of the
tortious conduct; (2) to give greater assurance of compensation for the victim; and (3) to ensure
that the victim's losses will be equitably borne by those who benefit from the enterprise that gave
rise to the injury. [Citations.] [¶] For the doctrine of respondeat superior to apply, the plaintiff
must prove that the employee's tortious conduct was committed within the scope of employment.
[Citation.] 'A risk arises out of the employment when ”in the context of the particular enterprise
an employee's conduct is not so unusual or startling that it would seem unfair to include the loss
resulting from it among other costs of the employer's business. [Citations.] In other words, where
the question is one of vicarious liability, the inquiry should be whether the risk was one 'that
may fairly be regarded as typical of or broadly incidental' to the enterprise undertaken by the
employer. [Citation.] “ ' [Citation.] [¶] Tortious conduct that violates an employee's official duties
or disregards the employer's express orders may nonetheless be within the scope of employment.
[Citations.] So may acts that do not benefit the employer [citation], or are willful or malicious
in nature [citations]. [¶] The *135  doctrine of respondeat superior applies to public and private
employers alike.” (Mary M., supra, 54 Cal.3d at pp. 208-209; accord, Perez v. Van Groningen &
Sons, Inc. (1986) 41 Cal.3d 962, 968 [227 Cal.Rptr. 106, 719 P.2d 676].)


(2b) In reaching its conclusion in Mary M., the Supreme Court discussed and applied the three
policies underlying the doctrine of respondeat superior, to wit: “(1) to prevent recurrence of the
tortious conduct; (2) to give greater assurance of compensation for the victim; and (3) to ensure that
the victim's losses will be equitably borne by those who benefit from the enterprise that gave rise to
the injury. [Citations.]” (Mary M., supra, 54 Cal.3d at p. 209.) With respect to the first policy basis
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the court concluded: “[I]mposition of liability here would not be likely to cause public entities to
take preventive measures that would impair the effectiveness of law enforcement activities. As
the lead opinion in John R. said: 'We doubt that police departments would deprive their officers of
weapons or preclude them from enforcing the laws ....' (John R. [v. Oakland Unified School Dist.
(1989)] 48 Cal.3d [438,] 452 [258 Cal.Rptr. 948, 769 P.2d 948].) [¶] The imposition of liability
on public entities whose law enforcement officers commit sexual assaults while on duty would
encourage the employers to take preventive measures. There is little or no risk that preventive
measures would significantly interfere with the ability of police departments to enforce the law
and to protect society from criminal acts.” (Mary M., supra, 54 Cal.3d at pp. 214-215, fn. omitted.)


As to the second policy reason underlying the application of respondeat superior—“to give greater
assurance of compensation to the victim” (Mary M., supra, 54 Cal.3d at p. 215)—the Supreme
Court held: “The Legislature has recognized that the imposition of vicarious liability on a public
employer is an appropriate method to ensure that victims of police misconduct are compensated. It
has done so by declining to grant immunity to public entities when their police officers engage in
violent conduct. Since the enactment of the California Tort Claims Act in 1963 ..., a governmental
entity can be held vicariously liable when a police officer acting in the course and scope of
employment uses excessive force or engages in assaultive conduct. [Citations.] The decisions cited
have recognized, at least implicitly, that vicarious liability is an appropriate method to ensure that
victims of police misconduct are compensated.” (Id. at pp. 215-216, fn. omitted.)


Concerning the third policy consideration—“the appropriateness of spreading the risk of loss
among the beneficiaries of the enterprise” (Mary M., supra, 54 Cal.3d at p. 216)—the Supreme
Court stated: “[S]ociety has granted police officers extraordinary power and authority over its
citizenry. *136  An officer who detains an individual is acting as the official representative of
the state, with all of its coercive power. As visible symbols of that power, an officer is given a
distinctively marked car, a uniform, a badge, and a gun. As one court commented, 'police officers
[exercise] the most awesome and dangerous power that a democratic state possesses with respect
to its residents—the power to use lawful force to arrest and detain them.' [Citation.] Inherent in this
formidable power is the potential for abuse. The cost resulting from misuse of that power should
be borne by the community, because of the substantial benefits that the community derives from
the lawful exercise of police power.” (Id. at pp. 216-217.)


The Supreme Court stressed that its conclusion in Mary M. “flows from the unique authority vested
in police officers.” (Mary M., supra, 54 Cal.3d at p. 218, fn. 11.) In response to the argument of
the City of Los Angeles that the sergeant's conduct was so unusual it would be unfair to impose
liability, the Supreme Court described the “unique authority” vested in police officers as follows:
“[S]ociety has granted police officers great power and control over criminal suspects. Officers
may detain such persons at gunpoint, place them in handcuffs, remove them from their residences,
order them into police cars and, in some circumstances, may even use deadly force. The law
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permits police officers to ensure their own safety by frisking persons they have detained, thereby
subjecting detainees to a form of nonconsensual touching ordinarily deemed highly offensive in
our society. [Citation.] .... [¶] [T]he very nature of law enforcement employment requires exertion
of physical control over persons whom an officer has detained or arrested. The authority to use
force when necessary in securing compliance with the law is fundamental to a police officer's
duties in maintaining the public order. [Citation.] That authority carries with it the risk of abuse.
The danger that an officer will commit a sexual assault while on duty arises from the considerable
authority and control inherent in the responsibilities of an officer in enforcing the law.” (Id. at
pp. 217-218.) The Supreme Court concluded: “In view of the considerable power and authority
that police officers possess, it is neither startling nor unexpected that on occasion an officer will
misuse that authority by engaging in assaultive conduct. ... Sexual assaults by police officers are
fortunately uncommon; nevertheless, the risk of such tortious conduct is broadly incidental to the
enterprise of law enforcement, and thus liability for such acts may appropriately be imposed on
the employing public entity.” (Ibid., fn. omitted.) The court emphasized that “[e]mployees who do
not have this authority and who commit sexual assaults may be acting outside the scope of their
employment as a matter of law. [Citation.]” (Id. at p. 218, fn. 11.)


The Supreme Court in Mary M. contrasted three cases in which the question whether an employee
had acted within the scope of employment *137  was properly determined as a matter of law:
“Ordinarily, the determination whether an employee has acted within the scope of employment
presents a question of fact; it becomes a question of law, however, when 'the facts are undisputed
and no conflicting inferences are possible.' [Citation.] In some cases, the relationship between an
employee's work and wrongful conduct is so attenuated that a jury could not reasonably conclude
that the act was within the scope of employment. (See, e.g., John R. [v. Oakland Unified School
Dist.], supra, 48 Cal.3d at p. [452]; Rita M. v. Roman Catholic Archbishop (1986) 187 Cal.App.3d
1453, 1461 [232 Cal.Rptr. 685]; Alma W. v. Oakland Unified School Dist. (1981) 123 Cal.App.3d
133, 139-140 [176 Cal.Rptr. 287].)” (Mary M., supra, 54 Cal.3d at p. 213.)


In John R. v. Oakland Unified School Dist., supra, 48 Cal.3d at pages 447-452, the Supreme Court
concluded a school district could not be held vicariously liable for a teacher's sexual molestation of
a student. The sexual misconduct was committed while the student was at the teacher's apartment
participating in an officially sanctioned extracurricular program. (Id. at p. 441.) In reaching its
conclusion, the Supreme Court relied on the “underlying rationale for the respondeat superior
doctrine.” (Id. at p. 450, fn. omitted.) The Supreme Court concluded, “Applying the doctrine of
respondeat superior to impose, in effect, strict liability in this context would be far too likely to
deter [school] districts from encouraging, or even authorizing, extracurricular and/or one-on-one
contacts between teachers and students or to induce districts to impose such rigorous controls on
activities of this nature that the educational process would be negatively affected.” (Id. at p. 451,
fn. omitted.) Additionally, the Supreme Court concluded exercising respondeat superior liability
under the current circumstances would tend to make insurance hard to obtain and could divert
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needed funds from the classroom. (Ibid.) In addition, the Supreme Court held: “The only element
of the analysis that might point in favor of vicarious liability here is the propriety of spreading
the risk of loss among the beneficiaries of the enterprise. School districts and the community at
large benefit from the authority placed in teachers to carry out the educational mission, and it
can be argued that the consequences of an abuse of that authority should be shared on an equally
broad basis. But the connection between the authority conferred on teachers to carry out their
instructional duties and the abuse of that authority to indulge in personal, sexual misconduct is
simply too attenuated to deem a sexual assault as falling within the range of risks allocable to a
teacher's employer. It is not a cost this particular enterprise should bear, and the consequences of
imposing liability are unacceptable.” (Id. at pp. 451-452.)


Similarly, in Alma W. v. Oakland Unified School Dist., supra, 123 Cal.App.3d at pages 137-144,
a decision cited repeatedly in Mary M., the *138  Court of Appeal for the First Appellate District
held as a matter of law a school district could not be held vicariously liable for a custodian's alleged
sexual assault on a student. The Court of Appeal concluded there were no grounds for finding the
assailant acted within the scope of his employment. The sexual assault was neither required nor
incident to the custodian's duties, i.e., the connection between his duties and his wrongful act were
too “attenuated.” (Id. at pp. 139-140.) Our First District colleagues stated: “Sexual molestation is
in no way related to mopping floors, cleaning rooms, or any of the other tasks that are required
of a school custodian.” (Id. at p. 140.) The Court of Appeal also held the sexual assault was not
a reasonably foreseeable consequence of the educational enterprise and noted, “[I]t defies every
notion of fairness to say that rape is characteristic of a school district's activities.” (Id. at p. 142.)


The plaintiff in Rita M. v. Roman Catholic Archbishop, supra, 187 Cal.App.3d at page 1456,
alleged seven priests of the Roman Catholic Church: entered into a conspiracy to have sexual
intercourse with her; caused her to become pregnant; and secreted her off to the Philippines
to have the baby, which resulted in her neglect, malnutrition, and illness. The Court of Appeal
held: “Analytically, the question of whether a tort is committed within the course of employment
turns on whether (1) the act performed was either required or instant to the employee's duties or
(2) the employee's misconduct could be reasonably foreseen as an outgrowth of the employee's
duties. [Citation.] [¶] Plaintiffs could not seriously contend that sexual relations with parishioners
are either required by or instant to a priest's duties, so they are left with the foreseeability test.
The question, however, is whether sexual relations between a parishioner and seven priests is
foreseeable, not in an omniscient way, but in the relevant sense. [¶] ... The foreseeable event must
be characteristic of the activities of the enterprise.... It would defy every notion of logic and fairness
to say that sexual activity between a priest and a parishioner is characteristic of the Archbishop of
the Roman Catholic Church. There is simply no basis for imputing liability for the alleged conduct
of the individual defendant-priests in this instance to the respondent Archbishop.” (Id. at p. 1461.)
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The Supreme Court in Mary M. also distinguished decisional authority relied on by the employer,
the City of Los Angeles, involving sexual assaults by private security guards. The court cited
Heindel v. Bowery Savings Bank (1988) 138 A.D.2d 787 [525 N.Y.S.2d 428], Webb by Harris v.
Jewel Companies, Inc. (1985) 137 Ill.App.3d 1004 [92 Ill.Dec. 598, 485 N.E.2d 409], and Rabon
v. Guardsmark, Inc. (4th Cir. 1978) 571 F.2d 1277. (Mary M., supra, 54 Cal.3d at p. 219.) The
Supreme Court in Mary M. noted with respect to security guards, “Because such persons do not
act as official *139  representatives of the state, any authority they have is different from, and far
less than, that conferred upon an officer of the law.” (Ibid.)


In Heindel v. Bowery Savings Bank, supra, 525 N.Y.S.2d at page 428, the Supreme Court of
New York, Appellate Division, considered a case involving a sexual assault by a security guard
on-duty in a shopping mall. The court ruled, “While an employer can be held vicariously liable
for the torts of his employee committed in the course of the employer's work, even if the acts
are done irregularly or with disregard of instruction [citation], there is no respondeat superior
liability for torts committed by the employee for personal motives unrelated to the furtherance of
the employer's business [citation].” (Ibid.) The New York court concluded: “Here, [the guard's]
outrageous conduct was in no way incidental to the furtherance of [the employer's] interest. The
acts were committed for personal motives and were a complete departure from the normal duties
of a security guard.” (Id. at pp. 428-429.)


Similarly, in Webb by Harris v. Jewel Companies, Inc., supra, 485 N.E.2d at pages 411-413, the
Appellate Court of Illinois held as a matter of law a supermarket company was not vicariously
liable for an on-duty security guard's sexual molestation of a customer. The court stated the
following rule: “Under the doctrine of respondeat superior, an employer may be liable for the
negligent, willful, malicious or even criminal acts of its employees when such acts are committed
in the course of employment and in furtherance of the business of the employer; however, the
employer is not liable to an injured third party where the acts complained of thereby were
committed solely for the benefit of the employee. [Citations.]” (Id. at p. 411, italics omitted.) The
Illinois court concluded, “[T]he sexual molestation of a young girl by a security guard is ... a
deviation having no relation to the business of [the employer] or the furtherance thereof.” (Id. at
pp. 412-413.)


The plaintiff in Rabon v. Guardsmark, Inc., supra, 571 F.2d at pages 1278-1279, was raped at
gunpoint by an on-duty security guard in an office building. The United States Court of Appeals for
the Fourth Circuit, applying South Carolina law, held as a matter of law: “[U]nder the doctrine of
respondeat superior, as traditionally applied in South Carolina, Guardsmark was not liable for [the
guard's] intentional tort. [Citations.] The assault by [the guard] was manifestly not in furtherance of
Guardsmark's business; it was the converse of Guardsmark's purpose that of providing protection
and that for which it was employed. The assault was to effect [the guard's] independent purpose,
and it was not within the scope of his employment.” (Id. at p. 1279.)
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As plaintiff correctly notes, all three of the foregoing out-of-state cases relied on the rule that
an employer is not liable for acts unrelated to the *140  furtherance of the employer's interests.
California has rejected that rule as a singular test of respondeat superior liability. (Lisa M., supra,
12 Cal.4th at p. 297; Fields v. Sanders (1947) 29 Cal.2d 834, 839 [180 P.2d 684, 172 A.L.R.
525].) In addition, none of those cases involved a security guard who, like the one in the present
case, patrolled the community in a marked vehicle, wearing a uniform, and carrying a weapon.
As Westec itself recognized, “[T]he mere presence of an armed uniformed [Westec] Officer may
cause others to believe that they are under arrest.” The security guards whose conduct was at
issue in the three out-of-state cases were on duty in a shopping mall, a supermarket, and an office
building. Nevertheless, as further discussed below, the Supreme Court has expressly limited its
holding in Mary M. to sexual assaults by publicly employed law enforcement officers. (Mary M.,
supra, 54 Cal.3d at p. 218, fn. 11; Farmers, supra, 11 Cal.4th at p. 1012; Lisa M., supra, 12
Cal.4th at p. 304.) Division Two of the Court of Appeal for this appellate district has declined to
extend Mary M. (Thorn v. City of Glendale (1994) 28 Cal.App.4th 1379, 1384 [35 Cal.Rptr.2d
1] [city fire marshal committed arson].) The Supreme Court's decision in Mary M. turned on the
“extraordinary,” “ 'awesome and dangerous,' ” “formidable,” “great,” “considerable,” and “unique”
power and authority vested in police officers by the public. (Mary M., supra, 54 Cal.3d at pp.
216-218 & fn. 11; Thorn v. City of Glendale, supra, 28 Cal.App.4th at p. 1384 [“our Supreme
Court appears to have established a special rule for the independent wrongful acts of police officers
based upon their unique position of both trust and power in our society”].) There was evidence
the police officer in Mary M. relied on and took advantage of that actual authority in committing
the sexual assault. (Mary M., supra, 54 Cal.3d at p. 219.) The Supreme Court held a trier of fact
could reasonably conclude the rape arose from a misuse of that official authority. (Id. at p. 221.) In
contrast, in this case, none of the security guard's alleged acts were authorized by Westec, let alone
by the state. As defendant summarizes, “[The security guard] was not supposed to shine his car's
spotlight on the plaintiff, he was not supposed to pull her over, he was not supposed to demand
identification from her, or interrogate her. He was not supposed to order her to exit her vehicle or
perform a field sobriety test on her. He was not supposed to place her under arrest or into his car.
And, of course, he was not supposed to kidnap and rape her.”


C. Farmers Insurance Group
The Supreme Court revisited respondeat superior liability in Farmers, supra, 11 Cal.4th at pages
1003-1020. Farmers was an action for indemnification brought by a male deputy sheriff who
had sexually harassed female deputies at a county jail. The deputy sheriff sought indemnification
from his employer, the County of Santa Clara, for his costs for defending against a *141  sexual
harassment lawsuit. The county could be required to indemnify the deputy sheriff only if he
established that the sexual harassment was in the scope of his employment. (Id. at p. 997.) The
Supreme Court explained the “scope of employment” rule as follows: “[A]n employer is not
strictly liable for all actions of its employees during working hours. Significantly, an employer
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will not be held vicariously liable for an employee's malicious or tortious conduct if the employee
substantially deviates from the employment duties for personal purposes. [Citations.] Thus, if the
employee 'inflicts an injury out of personal malice, not engendered by the employment' [citation]
or acts out of 'personal malice unconnected with the employment' [citation], or if the misconduct
is not an 'outgrowth' of the employment [citation], the employee is not acting within the scope of
employment. Stated another way, '[i]f an employee's tort is personal in nature, mere presence at
the place of employment and attendance to occupational duties prior or subsequent to the offense
will not give rise to a cause of action against the employer under the doctrine of respondeat
superior.' [Citation.] In such cases, the losses do not foreseeably result from the conduct of
the employer's enterprise and so are not fairly attributable to the employer as a cost of doing
business.” (Id. at pp. 1004-1005.)


The Supreme Court in Farmers reviewed and summarized decisional authority on respondeat
superior liability. The court found: “[A]n employer may be subject to vicarious liability for injuries
caused by an employee's tortious actions resulting or arising from pursuit of the employer's
interests. [Citations.] Vicarious liability may also be proper where the tortious conduct results or
arises from a dispute over the performance of an employee's duties, even though the conduct is
not intended to benefit the employer or to further the employer's interests. [Citations.] Vicarious
liability may even be appropriate for injuries caused after work hours where a dispute arises
over the rights and privileges of off-duty employees. [Citation.] In these types of situations, the
tortious actions are engendered by events or conditions relating to the employment and therefore
are properly allocable to the employer. [¶] Conversely, vicarious liability is deemed inappropriate
where the misconduct does not arise from the conduct of the employer's enterprise but instead
arises out of a personal dispute [citations]. In such cases, the risks are engendered by events
unrelated to the employment, so the mere fact that an employee has an opportunity to abuse
facilities or authority necessary to the performance of his or her duties does not render the employer
vicariously liable. [Citation.] [¶] In a context more analogous to this case, several decisions have
addressed whether an employee's sexual misconduct directed toward a third party is within the
scope of employment for respondeat superior purposes. Those cases hold that, except where sexual
misconduct by on-duty police officers against members of the public is involved [citation], *142
the employer is not vicariously liable to the third party for such misconduct [citations]. In those
decisions, vicarious liability was rejected as a matter of law because it could not be demonstrated
that the various acts of sexual misconduct arose from the conduct of the respective enterprises.
In particular, the acts had been undertaken solely for the employees' personal gratification and
had no purpose connected to the employment. Moreover, the acts had not been engendered by
events or conditions relating to any employment duties or tasks; nor had they been necessary to the
employees' comfort, convenience, health, or welfare while at work.” (Farmers, supra, 11 Cal.4th
at pp. 1005-1007.)
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In Farmers, the Supreme Court concluded as a matter of law the deputy sheriff was not acting
within the scope of his employment when he sexually harassed his coworkers. His motivation was
strictly personal and “unrelated to the guarding of inmates or the performance of any other duty
of a deputy sheriff at a county jail.” (Farmers, supra, 11 Cal.4th at p. 1007.) The misconduct was
not “precipitated by a work-related dispute ....” (Ibid.) The misbehavior had nothing to do with the
deputy sheriff's work or that of his victims. (Id. at p. 1008.) The Supreme Court held: “Even if the
evidence shows that the use of profanity and sexually explicit language was not uncommon at this
particular county jail, it still falls far short of establishing that serious misconduct such as asking
individual employees for sexual favors and targeting those individuals for inappropriate touching
is either typical of or broadly incidental to the operation of a county jail or to the duties and tasks
of deputy sheriffs at such a jail. (See Perez [v. Van Groningen & Sons Inc.], supra, 41 Cal.3d at p.
968; Hinman v. Westinghouse Elec. Co. [(1970)] 2 Cal.3d [956,] 960 [88 Cal.Rptr. 188, 471 P.2d
988].) [¶] Moreover, factors that might be relevant to whether the County itself acted negligently
are not relevant to whether the County should be vicariously liable for an employee's misconduct
regardless of its own fault. (John R. [v. Oakland Unified School Dist.], supra, 48 Cal.3d at p. 450,
fn. 9; see also 48 Cal.3d at p. 451, fn. 10; Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d
at p. 960 [in making respondeat superior determination, ' ”we are not looking for that which can
and should reasonably be avoided, but [for] the more or less inevitable toll of a lawful enterprise“
'].)” (Farmers, supra, 11 Cal.4th at p. 1011.)


D. Lisa M.
The Supreme Court further clarified the circumstances under which an employer may be
vicariously liable for an employee's intentional tort in *143  Lisa M. The plaintiff in Lisa M. was
sexually molested by an ultrasound technician employed by a hospital. (Lisa M., supra, 12 Cal.4th
at p. 294.) The Supreme Court considered the following question: “What ... is the connection
required between an employee's intentional tort and his or her work so that the employer may be
held vicariously liable?” (Id. at p. 297.) The Supreme Court began its analysis by identifying a
rule of law California does not follow. (4) The Supreme Court noted: “It is clear, first of all, that
California no longer follows the traditional rule that an employee's actions are within the scope
of employment only if motivated, in whole or part, by a desire to serve the employer's interests.
(See Rest.2d Agency, § 228, subd. 1(c) [conduct must be 'actuated, at least in part, by a purpose
to serve the master'].)” (Lisa M., supra, 12 Cal.4th at p. 297.) Nevertheless, the assault or other
intentional tort must have “a causal nexus” to the employee's work. (Ibid.) The Supreme Court
noted an employee's motive remains relevant when it held, “An act serving only the employee's
personal interest is less likely to arise from or be engendered by the employment than an act that,
even if misguided, was intended to serve the employer in some way.” (Id. at p. 298.) In the Supreme
Court's view, the required causal nexus was to be distinguished from “but for” causation and it
was not enough that the employment brought the tortfeasor and the victim together. The nature of
the required additional link has been described in various ways: “[T]he incident leading to injury
must be an 'outgrowth' of the employment [citation]; the risk of tortious injury must be ' ”inherent
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in the working environment“ ' [citation] or ' ”typical of or broadly incidental to the enterprise [the
employer] has undertaken“ ' [citation].” (Ibid.)


In addition, the Supreme Court explained in Lisa M., “... California courts have also asked whether
the tort was, in a general way, foreseeable from the employee's duties. Respondeat superior liability
should apply only to the types of injuries that ' ”as a practical matter are sure to occur in the
conduct of the employer's enterprise.“ ' (Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d at p.
959.) The employment, in other words, must be such as predictably to create the risk employees
will commit intentional torts of the type for which liability is sought.” (Lisa M., supra, 12
Cal.4th at p. 299.) The Supreme Court continued: “[T]he tortious occurrence must be 'a generally
foreseeable consequence of the activity.' In this usage ... foreseeability 'merely means that in
the context of the particular enterprise an employee's conduct is not so unusual or startling that
it would seem unfair to include the loss resulting from it among other costs of the employer's
business.' [Citations.] [This] foreseeability test is useful 'because it reflects the central justification
for respondeat superior [liability]: that losses fairly attributable to an enterprise—those which
foreseeably result from the conduct of the enterprise—should be allocated to the enterprise as a
cost of doing business.' [Citation.]” (Ibid.) *144


In Lisa M., the Supreme Court first considered whether there was a causal nexus between the
tort committed and the employee's work. The court found the sexual assault was causally related
to the ultrasound technician's employment in the “but for” sense; the assault would not have
occurred had the technician not been so employed. The technician's employment provided the
opportunity for him to meet the plaintiff and to be alone with her, making the assault possible.
But the technician's acts were not engendered by or an outgrowth of his employment. (Id. at
pp. 300-302.) The Supreme Court noted: “[A] sexual tort will not be considered engendered by
the employment unless its motivating emotions were fairly attributable to work-related events or
conditions. Here the opposite was true: a technician simply took advantage of solitude with a naive
patient to commit an assault for reasons unrelated to his work.” (Id. at p. 301.) The technician's
decision to engage in conscious exploitation of the patient did not arise out of the performance of
the examination, although the circumstances of the examination made it possible. The Supreme
Court held: “ 'If ... the assault was not motivated or triggered off by anything in the employment
activity but was the result of only propinquity and lust, there should be no liability.' (Lyon v. Carey
(D.C. Cir. 1976) 533 F.2d 649, 655 ....)” (Lisa M., supra, 12 Cal.4th at p. 301.) The Supreme
Court concluded: “[The technician's] motivating emotions were not causally attributable to his
employment. The flaw in plaintiff's case for Hospital's respondeat superior liability is not so much
that [the technician's] actions were personally motivated, but that those personal motivations were
not generated by or an outgrowth of workplace responsibilities, conditions or events.” (Id. at pp.
301-302.)
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The Supreme Court in Lisa M. also analyzed the facts in terms of foreseeability. The Supreme
Court found the technician's misconduct was not foreseeable and held: “An intentional tort is
foreseeable, for purposes of respondeat superior, only if 'in the context of the particular enterprise
an employee's conduct is not so unusual or startling that it would seem unfair to include the loss
resulting from it among other costs of the employer's business.' [Citation.] The question is not
one of statistical frequency, but of a relationship between the nature of the work involved and the
type of tort committed. The employment must be such as predictably to create the risk employees
will commit intentional torts of the type for which liability is sought.” (Lisa M., supra, 12 Cal.4th
at p. 302.) The Supreme Court held: “In cases like the present one, a deliberate sexual assault is
fairly attributed not to any peculiar aspect of the health care enterprise, but only to 'propinquity
and lust' [citation].” (Ibid., fn. omitted.) The Supreme Court concluded: “The assault, rather, was
the independent product of [the technician's] aberrant decision to engage in conduct unrelated to
his duties. In the pertinent sense, therefore, [his] actions were not foreseeable from the nature of
the work he was employed to perform.” (Id. at p. 303.) *145


The Lisa M. court distinguished Mary M. as follows: “... Mary M. ... provides less than compelling
precedent for liability here. In Mary M., we held a police officer's assault was a generally
foreseeable consequence of his position. 'In view of the considerable power and authority that
police officers possess, it is neither startling nor unexpected that on occasion an officer will misuse
that authority by engaging in assaultive conduct.' [Citation.] We expressly limited our holding: 'We
stress that our conclusion in this case flows from the unique authority vested in police officers.
Employees who do not have this authority and who commit sexual assaults may be acting outside
the scope of their employment as a matter of law.' [Citation.] [¶] While a police officer's assault
may be foreseeable from the scope of his unique authority over detainees, we are unable to say
the same of an ultrasound technician's assault on a patient. Hospital did not give [the technician]
any power to exercise general control over plaintiff's liberty. He was not vested with any coercive
authority, and the trust plaintiff was asked to place in him was limited to conduct of an ultrasound
examination. His subsequent battery of the patient was independent of the narrow purpose for
which plaintiff was asked to trust him. Whatever costs may be fairly attributable to a police officer's
public employer in light of the extraordinary scope of authority the community, for its own benefit,
confers on the officer, we believe it would not be fair to attribute to Hospital, which employed [the
technician] simply to conduct ultrasound examinations, the costs of a deliberate, independently
motivated sexual battery unconnected to the prescribed examination.” (Lisa M., supra, 12 Cal.4th
at pp. 303-304.)


The Supreme Court in Lisa M. also considered the policy goals of the respondeat superior doctrine:
“[P]reventing future injuries, assuring compensation to victims, and spreading the losses caused
by an enterprise equitably ....” (Lisa M., supra, 12 Cal.4th at p. 304.) The Supreme Court found
the first two policy considerations of uncertain import. With respect to the third policy concern,
the court concluded: “[T]he connection between [the technician's] employment duties ... and
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his independent commission of a deliberate sexual assault was too attenuated, without proof of
Hospital's negligence, to support allocation of plaintiff's losses to Hospital as a cost of doing
business.” (Id. at p. 305.)


E. Application to the Present Case
(5) Plaintiff claims she was driving along a public road when she was stopped, detained, and raped
by a Westec security guard. The security guard denied that he stopped, detained, or raped plaintiff.
Westec established that, even accepting as true plaintiff's version of the events, it could not, as
a matter of law, be held vicariously liable for the assault on a respondeat *146  superior theory.
Plaintiff has not raised any triable issue as to whether the sexual assault was within the scope of
the security guard's employment.


Imposition of vicarious liability on Westec does not follow from and cannot be premised on Mary
M. The Supreme Court made it clear that Mary M. was limited to its facts—an intentional assault
by an on-duty publicly employed police officer. (Mary M., supra, 54 Cal.3d at p. 218, fn. 11.) The
intent to limit the Mary M. holding was reiterated in Farmers, supra, 11 Cal.4th at page 1012, and
Lisa M., supra, 12 Cal.4th at page 304. The decision in Mary M. turned on the “extraordinary,”
“ 'awesome and dangerous,' ” “formidable,” “great,” “considerable,” and “unique” power and
authority vested in police officers by the public. (Mary M., supra, 54 Cal.3d at pp. 216-218 & fn.
11.) The Supreme Court held there was a triable issue whether in committing the rape the sergeant
resorted to his authority and control as a law enforcement officer. (Id. at p. 221.) The Supreme
Court distinguished the case both generally, from those involving “[e]mployees who do not have
this authority” (Mary M., supra, 54 Cal.3d at p. 218, fn. 11) and specifically from those involving
private security guards who “do not act as official representatives of the state,” and whose authority
“is different from, and far less than, that conferred upon an officer of the law.” (Id. at p. 219.) The
assault on plaintiff did not arise from misuse of the unique official authority conferred on a public
law enforcement officer. The security guard was not acting as an official representative of the state
at the time of the assault. Therefore, Mary M. does not control the outcome of this case. (Accord,
Thorn v. City of Glendale, supra, 28 Cal.App.4th at p. 1384.)


Further, we conclude that the causal nexus between the sexual assault and the security guard's
employment was too attenuated for a trier of fact to conclude that the misconduct was within the
scope of his employment. Given plaintiff's description of the events, a trier of fact could reasonably
conclude that the assault would not have occurred but for the security guard's employment with
Westec. That he was driving a marked patrol car with a spotlight, wearing a uniform, and carrying
a gun all contributed to providing the opportunity for the security guard to assault plaintiff. But
the mere fact the security guard had an opportunity to abuse the trappings of his profession
does not render Westec vicariously liable for the rape. (Lisa M., supra, 12 Cal.4th at pp. 298,
299-300; Farmers, supra, 11 Cal.4th at p. 1006.) As the Supreme Court stated in Lisa M., “That
the employment brought tortfeasor and victim together in time and place is not enough.” (Lisa M.,
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supra, 12 Cal.4th at p. 298.) For respondeat superior liability to apply, the security guard's acts
must have been engendered by or be an outgrowth of his employment. (Id. at pp. 298, 301-302;
Farmers, supra, 11 Cal.4th at pp. 1004-1005.) Here, the security guard's motivating emotions
*147  were not fairly attributable to any work-related event or condition. (Lisa M., supra, 12
Cal.4th at p. 301.) There was no work-related dispute or emotional involvement with plaintiff that
motivated or triggered the sexual assault. (Lisa M., supra, 12 Cal.4th at p. 301; Farmers, supra, 11
Cal.4th at pp. 1005-1007.) The security guard's aberrant decision to assault plaintiff did not arise
out of the performance of his duties as a private security guard. (Farmers, supra, 11 Cal.4th at
pp. 1006-1008.) His motivation was strictly personal and unrelated to the protection of Westec's
clients' persons and property or the performance of any other duty of a security guard. (Ibid.)
The security guard simply took advantage of a woman driving alone in the early morning hours
to commit an assault for reasons unrelated to his work. (Lisa M., supra, 12 Cal.4th at p. 301.)
The sexual assault was not typical of nor broadly incidental to the security guard's employment
duties. (Farmers, supra, 11 Cal.4th at p. 1011.) The security guard substantially deviated from his
employment duties solely for personal purposes. (Lisa M., supra, 12 Cal.4th at p. 301; Farmers,
supra, 11 Cal.4th at pp. 1004-1005.) The assault was not motivated or triggered by anything in the
employment activity but was the result of only, in the words of the Supreme Court, “ 'propinquity
and lust.' ” (Lisa M., supra, 12 Cal.4th at p. 301.)


Nor was the security guard's misconduct foreseeable from the nature of his duties for purposes
of potential respondeat superior liability. Unlike a public law enforcement officer, the security
guard was not vested with considerable authority and control over citizens. The security guard was
not authorized to pull plaintiff over, conduct field sobriety tests, or order her into his automobile.
The security guard's sexual assault of plaintiff was not fairly attributable to any peculiar aspect of
Westec's business operations. It was the independent product of his aberrant decision to engage
in conduct unrelated to his duties. (Lisa M., supra, 12 Cal.4th at p. 303.) The nature of the work
involved, protection of Westec's clients' persons and property, does not predictably create a risk
employees will impersonate police officers, and stop, detain, and rape individuals driving on the
public streets. (Lisa M., supra, 12 Cal.4th at pp. 302-303; Farmers, supra, 11 Cal.4th at pp.
1003-1004.)


It is uncertain whether the policy goals “to prevent recurrence of the tortious conduct” and “to give
greater assurance of compensation for the victim” (Mary M., supra, 54 Cal.3d at p. 209) weigh in
favor or against applying the doctrine of respondeat superior under the present circumstances. A
good argument might be made that imposition of respondeat superior liability on Westec would
not cause it to take preventive measures that would impair the effectiveness of its client protection
activities. (See Mary M., supra, 54 Cal.3d at pp. 214-215.) On the other hand, imposition of *148
liability on Westec might cause it to take measures that would undermine the effectiveness of its
personnel. However, no evidence bearing on this question was presented in the trial court. Further,
because the security guard was not acting in the scope of his employment when he assaulted
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plaintiff, existing tort law does not sanction the imposition of vicarious liability on Westec as
an appropriate method to ensure that assault victims are compensated. Moreover, the connection
between the security guard's employment duties and his independent commission of a deliberate
sexual assault was too attenuated to support allocation of plaintiff's losses to Westec as a cost of
doing business. (Lisa M., supra, 12 Cal.4th at p. 305.)


Plaintiff contends the Mary M. reasoning should be extended to Westec security guards because:
they project the authority of police officers; they patrol communities in marked vehicles, wearing
uniforms, and carrying firearms; they are authorized by their employer to make a private persons
arrest (see Pen. Code, § 837) and to use deadly force in certain circumstances; further, this projected
authority serves the employer's profit-making purposes. Plaintiff's characterization of the Westec
aura is superficially persuasive. But a significant difference between the police officer in Mary
M. and the security guard here remains. The security guard's actual authority is not comparable
to that of a police officer. A police officer's actual power and authority are significantly greater
both in degree and kind. It was this actual power and authority, coupled with the fact that a police
officer acts as a representative of the state, that led the Supreme Court in Mary M. to conclude
that a sergeant's sexually assaultive conduct toward a member of the public could be found to be
within the scope of his employment.


In her reply brief plaintiff contends that with the exception of the rape, all of the security guard's
actions were “arguably ... in accord with the [Westec] parameters for officer conduct ....” The
record before us is to the contrary. Westec directed its security guards to limit their involvement to
client related incidents except in the case of a physically threatening situation. Westec personnel
were not authorized to: follow a vehicle for any reason; use a spotlight on a moving car; detain or
interrogate a member of the public; conduct field sobriety tests; make an arrest for driving under
the influence; make an arrest for a crime against the public absent a threat to physical safety; or
carry unauthorized passengers in Westec vehicles. In short, none of the conduct plaintiff testified
to was authorized by Westec.


Plaintiff's counsel asserted at oral argument that: a trier of fact could reasonably infer Westec
security guards were authorized “to render public assistance”; Westec had directed its security
guards to follow their hearts, be aware of their surroundings, and offer assistance to nonclients;
and once the *149  security guard made initial contact with plaintiff within the scope of his
employment, everything that followed afterward remained in the scope of employment. Plaintiff's
argument rests on a partial acceptance of the security guard's version of the events—that he stopped
to offer assistance to plaintiff whose car was on the side of the road—and a rejection in part of
plaintiff's testimony—that the security guard pulled her over by shining a spotlight into her moving
vehicle. We conclude even if a trier of fact were to find plaintiff was stopped on the side of the road
when the security guard first encountered her and he acted within the scope of his employment by
inquiring whether she needed assistance, there still would be no basis for a reasonable conclusion
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the sexual assault was within the scope of his employment. To hold Westec vicariously liable, a trier
of fact would have to further find that the security guard subsequently detained and raped plaintiff.
As discussed above, those actions as a matter of law were outside the scope of his employment.


Further, if the trier of fact accepted the security guard's version of what occurred at the inception
of the incident, that he stopped to render roadside assistance, but rejected his claim no violent
sexual assault occurred, plaintiff would still be unable to prevail given the holding in Lisa M. If the
security guard stopped to render assistance pursuant to Westec's policies, its status as the employer
was similar to the hospital in Lisa M. As in Lisa M., the “motivating emotions were [not] fairly
attributable to work-related events.” (Lisa M., supra, 12 Cal.4th at p. 301.) Plaintiff can only point
to the fact that Westec's policies under her hypothetical scenario, one she denied ever happened,
brought the security guard together with her which is insufficient to support a respondeat superior
theory in a sexual assault case under these circumstances.


Two final observations are in order. First, a person in plaintiff's position retains significant legal
remedies against an employer of a security guard who engages in misconduct of the type involved
in this case. The employer remains potentially liable to a victim of sexual assault for negligent
hiring, retention, and supervision of a security guard. (Roman Catholic Bishop v. Superior
Court (1996) 42 Cal.App.4th 1556, 1564-1565 [50 Cal.Rptr.2d 399]; Evan F. v. Hughson United
Methodist Church (1992) 8 Cal.App.4th 828, 842-843 [10 Cal.Rptr.2d 748]; Rest.2d Agency §
213, com. d, p. 459 [“The principal may be negligent because he has reason to know that the
servant or other agent, because of his qualities, is likely to harm others in view of the work or
instrumentalities entrusted to him. If the dangerous quality of the agent causes harm, the principal
may be liable under the rule *150  that one initiating conduct having an undue tendency to cause
harm is liable therefor.”].) In this case, that issue was tried to the jury. The jurors found Westec
was not liable. Also, the assailant remains civilly liable to the victim. Nothing we have said in
this opinion should be construed to mean the victim of a sexual assault may not secure financial
compensation in California courts from businesses which negligently hire and place in positions
of responsibility dangerous sex offenders. In the face of negligent hiring, retention, or supervision
and the like, California businesses, including security guard providers, remain potentially liable
to sexual assault victims under such circumstances. The jury found this was not such a case and
plaintiff has not challenged the verdict on appeal.


Second, this case involves a security company with extensive written policies covering the conduct
at issue. Westec's comprehensive written policies prohibit not only sexual assault but the manner
in which the security guard came into contact with plaintiff. We do not address a situation where a
security services provider has no policies or they do not address the manner in which an employee
comes into contact with a sexual assault victim. Different respondeat superior considerations may
be present in such a case. Our point is that in this case, the security guard came into contact with
plaintiff utilizing conduct which was entirely violative of Westec's written policies. The parties
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have raised no issue of a possible scenario where written policies are in place but they are not
enforced. We do not address those factual situations which are materially different from the present
case.


IV. Disposition
The judgment is affirmed. Defendant, Westec Residential Security, Inc., is to recover its costs on
appeal from plaintiff, Maria D.


Armstrong, J., concurred.
GRIGNON, J.
I concur in the judgment. I also concur in the majority opinion with the exception of the final
two paragraphs, the “two final observations.” In my view, the first observation is gratuitous and
unnecessary. Plaintiff tried her negligent hiring and retention cause of action to a jury and lost.
The issue of the security guard's liability is not before us.


As to the second observation, it is pure dicta. We have been presented with a factual scenario in
which the employer adopted and enforced written *151  policies. We need not speculate for future
cases as to what the result might be in the absence of written policies or upon the failure to enforce
written policies.


On December 20, 2000, the opinion was modified to read as printed above. Appellant's petition
for review by the Supreme Court was denied February 21, 2001. Mosk, J., and Werdegar, J., were
of the opinion that the petition should be granted. *152


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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54 Cal.3d 202, 814 P.2d 1341, 285 Cal.Rptr. 99, 60 USLW 2194
Supreme Court of California


MARY M., Plaintiff and Respondent,
v.


CITY OF LOS ANGELES, Defendant and Appellant.


No. S005910.
Sep 5, 1991.


SUMMARY


In an action against a city brought by a woman who was raped by one of the city's police officers,
the trial court entered judgment for plaintiff, after a jury verdict in her favor and a special finding
by the jury that the officer acted within the scope of his employment. The officer, who was in
uniform and driving a city-issued black-and-white vehicle, pulled plaintiff over and subjected her
to a field sobriety test. Instead of placing her under arrest, the officer drove her home, where he
raped her. The jury assessed general damages of $150,000 against the city. (Superior Court of Los
Angeles County, No. C427209, Carlos E. Velarde, Judge.) The Court of Appeal, Second Dist.,
Div. One, No. B022761, reversed.


The Supreme Court reversed the judgment of the Court of Appeal and remanded to it for further
proceedings. The court held that when a police officer on duty misuses his official authority by
raping a woman whom he has detained, the public entity that employs him can be held vicariously
liable. This does not mean, the court held, that as a matter of law the public entity is vicariously
liable whenever an on-duty officer commits a sexual assault; rather, it is a question of fact for the
jury. The court held plaintiff presented evidence that would support the conclusion that the rape
arose from misuse of official authority, including the facts the officer detained plaintiff when he
was on duty, in uniform, and armed, accomplished the detention by activating the red lights on his
patrol car, and took advantage of his authority and control when he ordered plaintiff into his car
and transported her to her home and again when he threatened to take her to jail when she initially
resisted him. Based on these facts, the court held the jury could reasonably conclude the officer was
acting in the course of his employment when he sexually assaulted plaintiff. (Opinion by Kennard,
J., with Mosk, Broussard and Panelli, JJ., concurring. Separate concurring opinion by Arabian, J.
Separate opinion by Baxter, J., concurring in the judgment, with Lucas, C. J., concurring.) *203
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Classified to California Digest of Official Reports


(1)
Employer and Employee § 26--Liability to Third Persons--Doctrine of Respondeat Superior.
Under the doctrine of respondeat superior, an employer may be held vicariously liable for torts
committed by an employee within the scope of employment. The doctrine is a departure from the
general tort principle that liability is based on fault. It is a rule of policy, a deliberate allocation of
risk, and is based on a deeply rooted sentiment that it would be unjust for an enterprise to disclaim
responsibility for injuries occurring in the course of its characteristic activities. Three reasons for
applying the doctrine of respondeat superior are: (1) to prevent recurrence of the tortious conduct;
(2) to give greater assurance of compensation for the victim; and (3) to ensure that the victim's
losses will be equitably borne by those who benefit from the enterprise that gave rise to the injury.


(2)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment and Ratification.
For the doctrine of respondeat superior to apply, the plaintiff must prove that the employee's
tortious conduct was committed within the scope of employment. A risk arises out of the
employment when in the context of the particular enterprise an employee's conduct is not so
unusual or startling that it would seem unfair to include the loss resulting from it among other
costs of the employer's business. The inquiry should be whether the risk was one that may fairly be
regarded as typical of or broadly incidental to the enterprise undertaken by the employer. Tortious
conduct that violates an employee's official duties or disregards the employer's express orders may
nonetheless be within the scope of employment, as may acts that do not benefit the employer, or
are willful or malicious in nature.


(3)
Government Tort Liability § 4--Grounds for Relief--As Dependent on Liability of Employee--
Doctrine of Respondeat Superior.
The doctrine of respondeat superior applies to public and private employers alike. By the language
of Gov. Code, § 815.2, subd. (a), the Legislature incorporated general standards of tort liability
as the primary basis for respondeat superior liability of public entities. Courts have construed the
term “scope of employment” in Gov. Code, § 815.2, as broadly as in private tort litigation.


(4)
Appellate Review § 134--Scope--Standing to Allege Error--Invited Error--Protective Instruction.
Under the doctrine of invited *204  error, when a party by its own conduct induces the commission
of error, it may not claim on appeal that the judgment should be reversed because of that error.
However, the doctrine does not apply when a party, while making the appropriate objections,



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.2&originatingDoc=I96b91d50fabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.2&originatingDoc=I96b91d50fabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Mary M. v. City of Los Angeles, 54 Cal.3d 202 (1991)
814 P.2d 1341, 285 Cal.Rptr. 99, 60 USLW 2194


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


acquiesces in a judicial determination. Accordingly, in an action against a city based on the doctrine
of respondeat superior for the conduct of a police officer, the doctrine did not preclude the city
from arguing on appeal that the police officer was acting outside the scope of his employment as
a matter of law when he raped plaintiff, even though the city submitted the instruction permitting
the jury to find the city liable. The city took the opposite position throughout the case, and merely
acquiesced, after objecting, to the court's decision to instruct in accordance with a particular case,
and submitted an instruction in accordance with that decision. Although the city would be barred
from attacking the specific wording of the instructions it submitted, it was not precluded from
asserting that the decision the instruction was based on was erroneously decided and that, as a
matter of law, the evidence presented established that the officer acted outside the scope of his
employment.


[See 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 304.]


(5)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment and
Ratification--Questions of Law and Fact.
Ordinarily, the determination whether an employee has acted within the scope of employment
presents a question of fact; it becomes a question of law, however, when the facts are undisputed
and no conflicting inferences are possible. In some cases, the relationship between an employee's
work and wrongful conduct is so attenuated that a jury could not reasonably conclude that the act
was within the scope of employment.


(6a, 6b, 6c)
Government Tort Liability § 11.6--Grounds for Relief-- Liability Arising From Law Enforcement
and Correctional Activities--Crimes or Torts by Officers--Rape--Scope of Employment.
In an action against a city by a woman who was raped by an on-duty police officer, the trial court
properly submitted to the jury the issue of whether the officer was acting within the scope of his
employment, and the jury could reasonably conclude that the officer was acting within the scope
of his employment when he sexually assaulted plaintiff. The officer was acting within the scope
of his employment when he detained plaintiff for erratic driving, ordered her to get out of her
car and to perform a field sobriety test, and when he ordered her to get in his police car; then,
mususing his authority as a law enforcement officer, he drove her to her home, where he raped
her. When a police officer on duty misuses his official authority by raping a woman whom he has
*205  detained, the public entity that employs him can be found vicariously liable. The officer
detained plaintiff when he was on duty, in uniform, and armed, and accomplished the detention by
activating the red lights on his patrol car. When plaintiff resisted the rape, the officer resorted to
his authority and control as a police officer by threatening to take her to jail.
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[See Cal.Jur.3d, Government Tort Liability, § 66; 5 Witkin, Summary of Cal. Law (9th ed. 1988)
Torts, § 198.]


(7)
Government Tort Liability § 4--Grounds for Relief--As Dependent on Liability of Employee--
Respondeat Superior--Policy--Recurrence--Rape by Police Officer.
A policy objective supporting the application of respondeat superior-encouraging the employer to
take measures to prevent recurrence of the tortious conduct-supported imposition of liability on
a city for a rape committed by an on-duty city police officer. Imposition of such liability would
encourage the employer to take preventive measures, with little or no risk that such measures
would significantly interfere with the ability of police departments to enforce the law and to protect
society from criminal acts.


(8)
Government Tort Liability § 4--Grounds for Relief--As Dependent on Liability of Employee--
Respondeat Superior--Policy--Rape by Police Officer-- Compensation.
The Legislature has recognized that the imposition of vicarious liability on a public employer is
an appropriate method to ensure that victims of police misconduct are compensated. It has done
so by declining to grant immunity to public entities when their police officers engage in violent
conduct. Accordingly, that policy supported the application of the doctrine of respondeat superior
and thus the imposition of liability on a city for a rape committed by an on-duty police officer;
the victim's need for compensation was as great as in other cases for violent tortious conduct by
a police officer while on duty.


(9)
Government Tort Liability § 4--Grounds for Relief--As Dependent on Liability of Employee--
Respondeat Superior--Policy--Rape by Police Officer-- Spreading Risk.
A policy objective supporting application of the doctrine of respondeat superior-the
appropriateness of spreading the risk of loss among the beneficiaries of the enterprise-favored
the imposition of vicarious liability against a city for the conduct of a city police officer who
raped a woman while he was on duty. Society has granted police officers extraordinary power and
authority over its citizenry, and inherent in that formidable power is the potential for abuse. The
cost resulting from misuse of that *206  power should be borne by the community, because of the
substantial benefits that the community derives from the lawful exercise of police power.


(10)
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Employer and Employee § 28--Liability to Third Persons--Scope of Employment and
Ratification--Exceptions.
An employer's liability for injuries occurring within the scope and during the period of employment
is subject to a few exceptions in instances where the employee has substantially deviated from
his or her duties for personal purposes. To determine whether a particular set of facts falls into
one of those “few exceptions,” it is necessary to examine the employees' conduct as a whole, not
simply the tortious act itself. The fact that an employee is not engaged in the ultimate object of
his or her employment at the time of the wrongful act does not preclude attribution of liability to
an employer. The proper inquiry is not whether the wrongful act itself was authorized but whether
it was committed in the course of a series of acts of the employee which were authorized by the
employer.


COUNSEL
James K. Hahn, City Attorney, John T. Neville and Richard M. Helgeson, Assistant City Attorneys,
Katherine J. Hamilton and Greg Wolff, Deputy City Attorneys, for Defendant and Appellant.
Slatter & Slatter, Slatter & Kiesel, Vann H. Slater and Roni Keller for Plaintiff and Respondent.


KENNARD, J.


Police officers occupy a unique position of trust in our society. They are responsible for enforcing
the law and protecting society from criminal acts. They are given the authority to detain and to
arrest and, when necessary, to use deadly force. As visible symbols of that formidable power, an
officer is furnished a distinctively marked car, a uniform, a badge, and a gun. Those who challenge
an officer's actions do so at their peril; anyone who resists an officer's proper exercise of authority
or who obstructs the performance of an officer's duties is subject to criminal prosecution. (Pen.
Code, §§ 69, 148.) *207


When law enforcement officers abuse their authority by committing crimes against members of
the community, they violate the public trust. This may seriously damage the relationship between
the community and its sworn protectors, by eroding the community's confidence in the integrity
of its police force.


The issue in this case is: When a police officer on duty, by misusing his official authority, rapes a
woman whom he has detained, can the public entity that employs him be held vicariously liable for
his misconduct? We conclude that the employer can be held liable under the doctrine of respondeat
superior.


I. Facts
About 2:30 a.m. on October 3, 1981, plaintiff Mary M. was driving home alone when Sergeant
Leigh Schroyer of the Los Angeles Police Department stopped her for erratic driving. Sergeant
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Schroyer was on duty as a field supervisor; he was assigned to supervise and train police officers
patrolling the streets. He was in uniform, wore a badge and a gun, and was driving a marked black-
and-white police car. When he detained plaintiff, he sent in a radio message that he was out of his
vehicle conducting an investigation.


Sergeant Schroyer asked plaintiff for her driver's license; plaintiff gave it to him. He then asked
her to perform a field sobriety test to determine whether she was under the influence of alcohol.
Plaintiff, who had been drinking, did not do well on the test. She began to cry, and pleaded with
Schroyer not to take her to jail. Schroyer ordered her to get in the front seat of the police car, but
he did not handcuff her. He then drove to plaintiff's home.


After entering the house with plaintiff, Sergeant Schroyer told her that he expected “payment”
for taking her home instead of to jail. Plaintiff tried to run away, but Schroyer grabbed her hair
and threw her on the couch. When plaintiff screamed, Schroyer put his hand over her mouth and
threatened to take her to jail. Plaintiff stopped struggling, and Schroyer raped her. He then left
the house.


From his police car, Sergeant Schroyer sent a radio message that he was returning from a “lunch”
break. The radio operator questioned this, because Schroyer had previously reported that he was
conducting an investigation. Schroyer did not respond to the question, and returned to the police
station.


As a result of this incident, criminal charges were filed against Sergeant Schroyer, and a jury
convicted him of rape (Pen. Code, § 261, subd. (2)). The trial court sentenced him to state prison.
*208


Plaintiff then brought a civil lawsuit against both Sergeant Schroyer and his employer, the City
of Los Angeles (hereafter the City), for damages arising out of the rape. Plaintiff's complaint
originally asserted that the City was liable for negligence in employing Schroyer and that, as
Schroyer's employer, the City was also vicariously liable under the doctrine of respondeat superior.
At trial, however, plaintiff relied solely on the theory of respondeat superior. The jury returned
a verdict for plaintiff, finding that “at the time of the events out of which this case arose”
Sergeant Schroyer was “acting within the scope of his employment with the Los Angeles Police
Department.” The jury assessed general damages of $150,000 against the City. 1


1 Sergeant Schroyer did not appear to defend the action, either in person or through counsel.
Based on the evidence presented to the jury in plaintiff's action against the City, the trial
court entered judgment finding Schroyer jointly and severally liable with the City for the
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jury's $150,000 damage award. In addition, the court imposed punitive damages of $150,000
against Schroyer. Schroyer did not appeal the judgment.


A divided Court of Appeal reversed the judgment against the City. The majority held, as a matter
of law, that Sergeant Schroyer was not acting within the scope of his employment when he raped
plaintiff. We granted plaintiff's petition for review.


II. Discussion


A. General Principles Underlying Employer's Vicarious Liability
(1) Under the doctrine of respondeat superior, an employer may be held vicariously liable for torts
committed by an employee within the scope of employment. (Perez v. Van Groningen & Sons, Inc.
(1986) 41 Cal.3d 962, 967 [227 Cal.Rptr. 106, 719 P.2d 676].) The origins of respondeat superior
have been traced to ancient Roman law. (5 Harper et al., The Law of Torts (2d ed. 1986) § 26.2,
pp. 8-10; Holmes, Agency (1891) 4 Harv.L.Rev. 345; but see Wigmore, Responsibility for Tortious
Acts: Its History (1894) 7 Harv.L.Rev. 315, 383 [stating the doctrine has Germanic, not Latin,
origins].) The doctrine is a departure from the general tort principle that liability is based on fault.
(Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608, 618 [124 Cal.Rptr. 143].) It is “ 'a rule
of policy, a deliberate allocation of a risk.' ” (Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d
956, 959 [88 Cal.Rptr. 188, 471 P.2d 988]; Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d
at p. 967.) Respondeat superior is based on “ 'a deeply rooted sentiment' ” that it would be unjust
for an enterprise to disclaim responsibility for injuries occurring in the course of its characteristic
activities. (Rodgers, supra, 50 Cal.App.3d 608 at p. 618, quoting Ira S. Bushey & Sons, Inc. v.
United States (2d Cir. 1968) 398 F.2d 167, 171 [per *209  Friendly, J.]; see also Pacific Mut. Life
Ins. Co. v. Haslip (1991) 499 U.S. ___, ___ [113 L.Ed.2d 1, 17, 111 S.Ct. 1032, 1041] [rejecting
due process challenge to respondeat superior liability].)


Recently, we articulated three reasons for applying the doctrine of respondeat superior: (1) to
prevent recurrence of the tortious conduct; (2) to give greater assurance of compensation for the
victim; and (3) to ensure that the victim's losses will be equitably borne by those who benefit from
the enterprise that gave rise to the injury. (Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d
at p. 967; 5 Harper et al., op. cit. supra, § 26.5, at p. 21.)


(2) For the doctrine of respondeat superior to apply, the plaintiff must prove that the employee's
tortious conduct was committed within the scope of employment. (Ducey v. Argo Sales Co. (1979)
25 Cal.3d 707, 721 [159 Cal.Rptr. 835, 602 P.2d 755].) “A risk arises out of the employment when
'in the context of the particular enterprise an employee's conduct is not so unusual or startling
that it would seem unfair to include the loss resulting from it among other costs of the employer's
business. [Citations.] In other words, where the question is one of vicarious liability, the inquiry
should be whether the risk was one ”that may fairly be regarded as typical of or broadly incidental“
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to the enterprise undertaken by the employer. [Citation.]' ” (Perez v. Van Groningen & Sons, Inc.,
supra, 41 Cal.3d at p. 968, citing Rodgers v. Kemper Constr. Co., supra, 50 Cal.App.3d at p. 619,
brackets in original.)


Tortious conduct that violates an employee's official duties or disregards the employer's express
orders may nonetheless be within the scope of employment. (Perez v. Van Groningen & Sons,
Inc., supra, 41 Cal.3d at p. 969; Meyer v. Blackman (1963) 59 Cal.2d 668, 679 [31 Cal.Rptr. 36,
381 P.2d 916]; Van Alstyne, Cal. Government Tort Liability Practice (Cont.Ed.Bar 1980) § 2.22,
p. 62.) So may acts that do not benefit the employer (Perez, supra, 41 Cal.3d at p. 969), or are
willful or malicious in nature (John R. v. Oakland Unified School Dist. (1989) 48 Cal.3d 438, 447
[256 Cal.Rptr. 766, 769 P.2d 948]; Martinez v. Hagopian (1986) 182 Cal.App.3d 1223, 1227 [227
Cal.Rptr. 763]).


(3) The doctrine of respondeat superior applies to public and private employers alike. As stated
in subdivision (a) of Government Code section 815.2 (all further statutory references are to the
Government Code): “A public entity is liable for injury proximately caused by an act or omission
of an employee of the public entity within the scope of his employment if the act or omission
would, apart from this section, have given rise to a cause of action against that employee or his
personal representative.” By this language, the Legislature incorporated “general standards of tort
liability as the *210  primary basis for respondeat superior liability of public entities. ...” (Van
Alstyne, op. cit. supra, § 2.32, at p. 77.) Courts have construed the term “scope of employment”
in section 815.2 as broadly as in private tort litigation. (Van Alstyne, op. cit. supra, § 2.32, at p.
79; see generally, John R. v. Oakland Unified School Dist., supra, 48 Cal.3d at p. 447.)


B. California Decisions Discussing Public Employer
Liability for Sexually Assaultive Conduct by Police


When the Court of Appeal decided this case, only one published decision in this state had addressed
the issue of whether a law enforcement officer who commits a sexual assault while on duty can
be deemed to have acted within the scope of employment. In White v. County of Orange (1985)
166 Cal.App.3d 566 [212 Cal.Rptr. 493], a deputy sheriff detained a female motorist late at night,
placed her in the back of his patrol car, drove her around for hours in an isolated area, and repeatedly
threatened to rape and kill her. When she promised to go out with him that weekend, he returned
her to her car. After she drove away, he again stopped her, this time to obtain a “goodnight kiss.”
Based on this entire incident, the officer was convicted of kidnapping and false imprisonment.


Thereafter, the motorist brought a civil suit against the officer's employer, the County of Orange, on
a theory of vicarious liability. The trial court granted the county's motion for summary judgment;
the Court of Appeal reversed. The appellate court observed that an officer is entrusted with a
substantial degree of authority, and that the motorist submitted to that authority, stopping her
car solely because the officer had ordered her to do so. Accordingly, the court held, the officer's
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wrongful acts “flowed from the very exercise of this authority,” and the county could be held liable
for the officer's conduct. (White v. County of Orange, supra, 166 Cal.App.3d at pp. 571-572.)


Recently, this court had occasion to examine White in John R. v. Oakland Unified School Dist.,
supra, 48 Cal.3d 438 (hereafter John R.), which involved the application of respondeat superior
in a different context. In John R., a junior high school student sued the school district, alleging he
had been sexually molested by his teacher while at the teacher's apartment as part of an officially
sanctioned, extracurricular program. The trial court ruled that the school district could not be held
vicariously liable for the molestation, and granted the district's motion for nonsuit. We upheld the
trial court's ruling. *211


The lead opinion 2  in John R. did not consider whether the case was factually similar to other
cases in which employers had been held liable for the tortious acts of their employees. Instead, it
focused on the rationale underlying the imposition of such liability: to prevent recurrence of the
tortious conduct, to give greater assurance of compensation for the victim, and to ensure that the
victim's losses will be equitably borne by those who benefit from the enterprise that gave rise to
the injury. (Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d at p. 967.) After evaluating
these three factors, the lead opinion in John R. concluded that imposition of liability against
the teacher's employer was not warranted. (John R., supra, 48 Cal.3d at p. 452.) Although the
opinion declined to determine whether White v. County of Orange, supra, 166 Cal.App.3d 566,
was correctly decided, it suggested that the policy reasons underlying the doctrine of respondeat
superior would justify its application when a police officer uses his authority to enable him to
commit a sexual assault. (John R., supra, 48 Cal.3d at p. 452.)


2 Two of the seven justices signed the lead opinion. Three justices concurred “in the majority's
holding” on the question of vicarious liability, and did not express disagreement with the
lead opinion's analysis of that issue; they dissented on an unrelated issue. The remaining two
justices would have held the school district vicariously liable.


The City contends that White v. County of Orange, supra, 166 Cal.App.3d 566, was wrongly
decided, and that a police officer's act of rape, even when preceded by an assertion of authority,
is outside the scope of his employment as a matter of law. Before addressing the merits of this
contention, we first consider whether the doctrine of invited error precludes the City from asserting
it.


C. Application of Invited Error Doctrine
In this case, the trial court instructed the jury, based on White v. County of Orange, supra, 166
Cal.App.3d 566, that when “a police officer who, as a result of the exercise of his authority, legally
causes injury,” the employer may be held liable regardless of the employer's rules or knowledge of
the wrongful conduct, and regardless of whether the employer or the employee benefited from the
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act itself. 3  Because the record indicated that the City had requested the instruction, we solicited
briefing from the parties to determine whether the doctrine of invited error should bar the City
from contending *212  that, as a matter of law, Sergeant Schroyer was acting outside the scope
of his employment when he raped plaintiff.


3 The instruction in full read: “An employer is liable for the wrongful acts of a police officer
who, as the result of the exercise of his authority, legally causes injury even though the
wrongful acts occurred without the employer's knowledge, were not related to the duties he
was employed to perform, were not for the benefit of the employer, were done solely for the
personal benefit of the employee, and were done in violations [sic] of the employer's rules
or grant of authority.”


The record shows that the instruction was proposed under the following circumstances.
Throughout the proceedings in this matter, the City challenged the decision in White v. County
of Orange, supra, 166 Cal.App.3d 566. The trial court correctly considered itself to be bound
by the appellate court's decision in White. (See Auto Equity Sales, Inc. v. Superior Court (1962)
57 Cal.2d 450, 455 [20 Cal.Rptr. 321, 369 P.2d 937].) At the instruction conference, the court
told the parties that notwithstanding the City's objections, it would instruct the jury in accordance
with White, and that unless the City proffered an alternative instruction it would give plaintiff's
proposed instruction, which was based on White. The City then submitted, and the court gave, the
instruction quoted above.


Immediately after the case was submitted to the jury, the trial court gave the parties an opportunity
to “tie up any loose ends” relating to any matter that had not yet been “put on the record.” Counsel
for the City then explained the circumstances which led it to submit the instruction at issue:
“[D]uring our many, many hours of discussions concerning jury instructions, I did indicate to the
court that we did not believe that White was an appropriate case with which the jury should be
instructed as it was ... not an appropriate statement of the law. [¶] The court indicated that it would
follow White and unless I wanted Plaintiff's instructions to be the ones to go to the jury, I would
be requested to draft an instruction based upon the language in White. [¶] In response to that, the
defense submitted an instruction based upon White which the court ... read to the jury. [¶] For the
record, I would like it to be clear that we do not believe that White is the authority that should be
followed and that we objected to giving any instructions in accordance with the White case, albeit,
we did submit an instruction based upon the court's request.” The trial court agreed with counsel's
account, but pointed out that the precise wording of the instruction was the City's.


(4) Under the doctrine of invited error, when a party by its own conduct induces the commission
of error, it may not claim on appeal that the judgment should be reversed because of that error.
(People v. Perez (1979) 23 Cal.3d 545, 549-550, fn. 3 [153 Cal.Rptr. 40, 591 P.2d 63]; Jentick v.
Pacific Gas & Elec. Co. (1941) 18 Cal.2d 117 [114 P.2d 343]; 9 Witkin, Cal. Procedure (3d ed.
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1985) Appeal, § 301, p. 313.) But the doctrine does not apply when a party, while making the
appropriate objections, acquiesces in a judicial determination. (People v. Perez, supra, 23 Cal.3d
at p. 550, fn. 3.) As this court has explained: “ 'An attorney who submits to the authority of an
erroneous, adverse ruling after making appropriate objections or motions, *213  does not waive
the error in the ruling by proceeding in accordance therewith and endeavoring to make the best of
a bad situation for which he was not responsible.' ” (People v. Calio (1986) 42 Cal.3d 639, 643
[230 Cal.Rptr. 137, 724 P.2d 1162], quoting Leibman v. Curtis (1955) 138 Cal.App.2d 222, 225
[291 P.2d 542].)


Here, the City did not invite the trial court to instruct the jury that liability for a sexual assault
can arise from a police officer's exercise of official authority. To the contrary, it took the opposite
position throughout the case, including the instruction conference. The City never induced the
trial court to follow White v. County of Orange, supra, 166 Cal.App.3d 566; it merely acquiesced
—after objecting—to the court's decision to instruct in accordance with White, and submitted an
instruction in accordance with that decision. 4  Although the City would be barred from attacking
the specific language of the jury instruction it submitted, it is, under the circumstances of this
case, not precluded from asserting that White v. County of Orange, supra, 166 Cal.App.3d 566,
was erroneously decided and that, as a matter of law, the evidence presented here established that
Sergeant Schroyer acted outside the scope of his employment when he raped plaintiff. 5


4 Justice Baxter's concurring opinion asserts that, before the case was submitted to the jury, the
City should have placed on the record its objections to an instruction that was based on White
v. Superior Court, supra, 166 Cal.App.3d 566. This contention ignores the realities of trial
practice. Experienced litigators know that many trial courts conduct unreported instruction
conferences and permit counsel to “make their record” by recording their objections after
the jury has retired to deliberate. This practice promotes judicial efficiency, because it allows
matters to be placed on the record at a time when the jury will not be kept waiting. We see
no reason to condemn the procedure used by the trial court in this case.


5 As the City has made no arguments regarding the precise wording of the instruction, we
express no views on its appropriateness.


D. Imposition of Liability in This Case
(5) Ordinarily, the determination whether an employee has acted within the scope of employment
presents a question of fact; it becomes a question of law, however, when “the facts are undisputed
and no conflicting inferences are possible.” (Perez v. Van Groningen & Sons, Inc., supra, 41
Cal.3d at p. 968.) In some cases, the relationship between an employee's work and wrongful
conduct is so attenuated that a jury could not reasonably conclude that the act was within the
scope of employment. (See, e.g., John R., supra, 48 Cal.3d at p. 1452; Rita M. v. Roman Catholic
Archbishop (1986) 187 Cal.App.3d 1453, 1461 [232 Cal.Rptr. 685]; Alma W. v. Oakland Unified
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School Dist. (1981) 123 Cal.App.3d 133, 139- 140 [176 Cal.Rptr. 287].) ( 6a) The City contends
that such is the case here, asserting that even if all conflicts in the facts and the inferences to
be drawn from those facts are *214  resolved in plaintiff's favor, Sergeant Schroyer was acting
outside the scope of employment when he raped plaintiff. 6


6 Because this is the City's contention, the facts at the outset of this opinion have been stated
in the light most favorable to plaintiff.


We do not agree. As we shall explain, Sergeant Schroyer's conduct was not so divorced from his
work that, as a matter of law, it was outside the scope of employment. Rather, the question of
whether Sergeant Schroyer acted within the scope of his employment was one properly left for
the jury to decide.


As we mentioned earlier, the test for determining whether an employee is acting outside the scope
of employment is whether “ 'in the context of the particular enterprise an employee's conduct is
not so unusual or startling that it would seem unfair to include the loss resulting from it among
other costs of the employer's business.' ” (Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d
at p. 968.) To assist us in that determination, we first consider whether the three policy objectives
underlying respondeat superior would be achieved by applying the doctrine when a police officer
on duty misuses his official authority and commits an act of rape. The lead opinion in John R.,
supra, 48 Cal.3d 438, concluded that because under the facts of that case application of respondeat
superior would not further the doctrine's underlying rationale, it should not be invoked. That is
not the case here.


(7) The first of the three policy objectives supporting the application of respondeat superior is
that imposing liability on the employer may prevent recurrence of the tortious conduct, because
it “creates a strong incentive for vigilance by those in a position 'to guard substantially against
the evil to be prevented.' ” (Pacific Mut. Life Ins. Co. v. Haslip, supra, 499 U.S. at p. ___ [113
L.Ed.2d at p. 17, 111 S.Ct. at p. 1041], quoting an earlier case.) In John R., the lead opinion
concluded that this policy did not support the imposition of liability on the school district whose
teacher committed sexual misconduct because the preventive measures that the employer could be
forced to take would do more harm than good. To impose vicarious liability in that situation, the
opinion explained, “would be far too likely to deter districts from encouraging, or even authorizing,
extracurricular and/or one-on-one contacts between teachers and students or to induce districts to
impose such rigorous controls on activities of this nature that the educational process would be
negatively affected.” (John R., supra, 48 Cal.3d at p. 451.)


By contrast, imposition of liability here would not be likely to cause public entities to take
preventive measures that would impair the effectiveness of law enforcement activities. As the lead
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opinion in John R. said: “We *215  doubt that police departments would deprive their officers of
weapons or preclude them from enforcing the laws ....” (John R., supra, 48 Cal.3d at p. 452.)


The imposition of liability on public entities whose law enforcement officers commit sexual
assaults while on duty would encourage the employers to take preventive measures. 7  There is
little or no risk that preventive measures would significantly interfere with the ability of police
departments to enforce the law and to protect society from criminal acts. We therefore conclude
that the first policy basis for respondeat superior—encouraging the employer to take measures
to prevent recurrence of the tortious conduct—supports the jury's verdict against the City in this
case. 8


7 We note that the San Francisco Police Department has recently adopted this internal rule:
“Whenever a male officer transports a female in a Department vehicle, for whatever reason,
he shall notify Dispatch of: [¶] The vehicle's starting mileage. [¶] The location from which he
is leaving. [¶] His destination. [¶] Upon arriving at his destination the officer should notify
Dispatch that he has arrived and broadcast the vehicle's ending mileage. Dispatch confirms
each of the officer's broadcasts.” (S.F. Police Dept. Information Bull. No. 90-96, eff. Nov.
21, 1990.) We do not suggest that this policy is essential to deter officers from engaging in
sexual misconduct; it merely illustrates the type of measure that a law enforcement agency
can take to reduce the incidence of sexual assaults by police officers on duty.


8 Justice Baxter's concurring opinion objects to the majority opinion for “fail[ing] to explain
what additional measures the City could or should practically have taken to prevent [Sergeant
Schroyer's] intentional sexual misconduct.” (Conc. opn. by Baxter, J., post, p. 237.) The
concurring opinion also complains that “no matter what the City does, it may be held liable
for a police officer's criminal conduct including offenses such as this rape.” (Conc. opn. by
Baxter, J., post, p. 237.) These objections are misplaced, as they are directed at the doctrine
of respondeat superior itself, rather than its application to the facts of this case.
Under the doctrine of respondeat superior, the employer is held vicariously liable for tortious
conduct of its employees that is within the scope of employment. The employer's liability
is unaffected by the steps it has taken to prevent such conduct. How best to prevent similar
conduct in the future is a matter left to the employer; the doctrine provides an incentive for
the employer to determine the appropriate measures to implement.
The Legislature has determined that the doctrine of respondeat superior should apply to
employing governmental entities, as it does to all other employers. It is not the function of
this court to question the propriety of the Legislature's decision.


We now consider the second reason underlying the application of respondeat superior: to give
greater assurance of compensation to the victim. (8) The Legislature has recognized that the
imposition of vicarious liability on a public employer is an appropriate method to ensure that
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victims of police misconduct are compensated. It has done so by declining to grant immunity to
public entities when their police officers engage in violent conduct. Since the enactment of the
California Tort Claims Act in 1963 (§ 810 et seq.), a governmental entity can be held vicariously
liable when a police officer acting in the course and scope of employment uses excessive force
or engages in assaultive conduct. (City of Los Angeles v. Superior Court (1973) 33 Cal.App.3d
778, 782 [109 Cal.Rptr. 365]; Larson v. City of *216  Oakland (1971) 17 Cal.App.3d 91, 98 [94
Cal.Rptr. 466]; Scruggs v. Haynes (1967) 252 Cal.App.2d 256, 268 [60 Cal.Rptr. 355]; Griffith v.
City of Monrovia (1982) 134 Cal.App.3d Supp. 6 [184 Cal.Rptr. 709]; see also Jones v. City of Los
Angeles (1963) 215 Cal.App.2d 155 [30 Cal.Rptr. 124].) The decisions cited have recognized, at
least implicitly, that vicarious liability is an appropriate method to ensure that victims of police
misconduct are compensated. 9


9 Although it has extended immunity to governmental entities in a variety of other
circumstances, the Legislature has not granted them immunity from liability for assaults by
police officers, sexual or otherwise.


The only difference between those cases and the one now before us is that here the assault victim
was raped rather than beaten. Surely the victim's need for compensation in this instance is as great
as in other cases of violent tortious conduct by a police officer while on duty. Accordingly, the
second policy objective of the doctrine of respondeat superior supports the jury's verdict imposing
liability on the City.


(9) Finally, the third policy consideration—the appropriateness of spreading the risk of loss among
the beneficiaries of the enterprise—also favors the imposition of vicarious liability against the
City. Here, too, John R. is instructive. The lead opinion recognized that school districts and the
community at large benefit from the authority that teachers are given over students, but it concluded
that the connection between that authority and a teacher's sexual abuse of a student was “simply
too attenuated to deem a sexual assault as falling within the range of risks allocable to a teacher's
employer,” and thus did not support vicarious liability in that context. (John R., supra, 48 Cal.3d
at p. 452.) The opinion contrasted the difference in authority, “in both degree and kind,” between
a teacher and a police officer: “[T]he authority of a police officer over a motorist—bolstered most
immediately by his uniform, badge and firearm, and only slightly less so by the prospect of criminal
sanctions for disobedience—plainly surpasses that of a teacher over a student.” (Ibid.)


At the outset, we observed that society has granted police officers extraordinary power and
authority over its citizenry. An officer who detains an individual is acting as the official
representative of the state, with all of its coercive power. As visible symbols of that power,
an officer is given a distinctively marked car, a uniform, a badge, and a gun. As one court
commented, “police officers [exercise] the most awesome and dangerous power that a democratic
state possesses with respect to its residents—the power to use lawful force to arrest and detain
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them.” (Policeman's Benev. Ass'n of N.J. v. Washington Tp. (3d Cir. 1988) 850 F.2d 133, 141.)
Inherent in *217  this formidable power is the potential for abuse. The cost resulting from misuse
of that power should be borne by the community, because of the substantial benefits that the
community derives from the lawful exercise of police power.


As demonstrated, each of the three policy reasons supports the imposition of vicarious liability
on the employer of a police officer who, while on duty, commits a sexual assault by misusing his
official authority. (6b) The City nevertheless maintains that a police officer who commits rape
while on duty can never be acting within the scope of his employment because the conduct is so
unusual that to impose liability on the officer's employer in that instance would be unfair.


The City relies on our decision in Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d 962.
In that case, the defendant employer assigned an employee to drive a tractor through an orchard
while pulling a disking attachment. The employee invited his nephew to ride with him. A branch
knocked the nephew off the tractor and into the disking attachment. We held that the employee
was acting within the scope of his employment, and therefore the employer could be held liable
for the employee's negligent acts. We explained: “A risk arises out of the employment when 'in
the context of the particular enterprise an employee's conduct is not so unusual or startling that
it would seem unfair to include the loss resulting from it among other costs of the employer's
business. ... [T]he inquiry should be whether the risk was one ”that may fairly be regarded as
typical of or broadly incidental“ to the enterprise undertaken by the employer. [Citation.]' ” (Perez
v. Van Groningen & Sons, Inc., supra, 41 Cal.3d at p. 968, italics added.) Seizing on the italicized
language, the City contends that the tortious act—rape—committed by Sergeant Schroyer is so
“unusual or startling” that it cannot “fairly be regarded as typical of or broadly incidental” to the
task of law enforcement. We disagree.


As noted previously, society has granted police officers great power and control over criminal
suspects. Officers may detain such persons at gunpoint, place them in handcuffs, remove them
from their residences, order them into police cars and, in some circumstances, may even use deadly
force. The law permits police officers to ensure their own safety by frisking persons they have
detained, thereby subjecting detainees to a form of nonconsensual touching ordinarily deemed
highly offensive in our society. (Terry v. Ohio (1968) 392 U.S. 1 [20 L.Ed.2d 889, 88 S.Ct. 1868].)
In view of the considerable power and authority that police officers possess, it is neither startling
nor unexpected that on occasion an officer will misuse that authority by engaging in assaultive
conduct. The precise circumstances of the assault need not be anticipated, so long as the risk
is one that is reasonably *218  foreseeable. Sexual assaults by police officers are fortunately
uncommon; nevertheless, the risk of such tortious conduct is broadly incidental to the enterprise of
law enforcement, and thus liability for such acts may appropriately be imposed on the employing
public entity. 10
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10 It was established at the trial that the Los Angeles Police Department has a policy, similar
to that of the San Francisco Police Department (see fn. 7, ante), which requires officers on
duty who transport persons of the opposite sex to report the time and the mileage on the
vehicle's odometer before and after the trip. The existence of such a policy suggests that the
department considers it neither startling nor unexpected that its officers might engage in, or
be accused of, sexually assaultive conduct.


In arguing against such liability, the City relies on Alma W. v. Oakland Unified School Dist., supra,
123 Cal.App.3d 133. There, the Court of Appeal upheld a trial court's ruling that a school district
could not be held vicariously liable for the sexual molestation of an 11-year-old child by a school
custodian on school grounds. As the court observed, “There is no aspect of a janitor's duties that
would make sexual assault anything other than highly unusual and very startling.” (Id. at p. 143.)
By contrast, the very nature of law enforcement employment requires exertion of physical control
over persons whom an officer has detained or arrested. The authority to use force when necessary
in securing compliance with the law is fundamental to a police officer's duties in maintaining the
public order. (Nat. Advisory Com. on Crim. Justice Stds. and Goals, Police (1973) p. 18.) That
authority carries with it the risk of abuse. The danger that an officer will commit a sexual assault
while on duty arises from the considerable authority and control inherent in the responsibilities of
an officer in enforcing the law. Those responsibilities do not at all resemble the duties of a school
custodian, as involved in Alma W., supra. 11


11 We stress that our conclusion in this case flows from the unique authority vested in police
officers. Employees who do not have this authority and who commit sexual assaults may be
acting outside the scope of their employment as a matter of law. (See, e.g., Rita M. v. Roman
Catholic Archbishop, supra, 187 Cal.App.3d 1453 [priests who allegedly seduced teenage
parishioner acted outside the scope of employment].)


The City argues that when Sergeant Schroyer raped plaintiff, he was not acting in the course of his
employment, but was primarily pursuing his own interests. (10) In Hinman v. Westinghouse Elec.
Co., supra, 2 Cal.3d at page 960, we said that those cases that have considered recovery against
an employer for injuries occurring within the scope and during the period of employment have
established a general rule of liability “with a few exceptions” in instances where the employee has
“substantially deviated from his duties for personal purposes.”


To determine whether a particular set of facts falls into one of those “few exceptions,” it is
necessary to examine the employees' conduct as a whole, *219  not simply the tortious act itself.
(See, e.g., Carr v. Wm. C. Crowell Co. (1946) 28 Cal.2d 652 [171 P.2d 5] [employee who threw a
hammer at another employee after a dispute held to have acted within the scope of employment].) “
'The fact that an employee is not engaged in the ultimate object of his employment at the time of his
wrongful act does not preclude attribution of liability to an employer.' ” (John R., supra, 48 Cal.3d
at p. 447, quoting Alma W. v. Oakland Unified School Dist., supra, 123 Cal.App.3d at p. 139.)
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As we said in Perez v. Van Groningen & Sons, Inc., supra, 41 Cal.3d at page 970: “[T]he proper
inquiry is not ' ”whether the wrongful act itself was authorized but whether it was committed in
the course of a series of acts of the agent which were authorized by the principal.“ ' ”


(6) Here, Sergeant Schroyer was acting within the scope of his employment when he detained
plaintiff for erratic driving, when he ordered her to get out of her car and to perform a field
sobriety test, and when he ordered her to get in his police car. Then, misusing his authority as a
law enforcement officer, he drove her to her home, where he raped her. When plaintiff attempted
to resist Sergeant Schroyer's criminal conduct, he continued to assert his authority by threatening
to take her to jail. Viewing the transaction as a whole, it cannot be said that, as a matter of law,
Sergeant Schroyer was acting outside the scope of his employment when he raped plaintiff.


The City cites authorities from other jurisdictions in arguing that it should not be held vicariously
liable when a police officer in its employ commits a sexual assault while on duty. Those decisions,
however, do not support the City's position in this case. In one case cited by the City (Lyon v. Carey
(D.C. Cir. 1976) 533 F.2d 649 [174 App.D.C. 422]), the court upheld a verdict finding an employer
liable under the doctrine of respondeat superior. In that case, a delivery man brought a mattress
to the plaintiff's home and, following a dispute over the manner of payment for the delivery,
physically and sexually assaulted her. Concluding that the jury could have reasonably found that
the delivery man's tortious conduct arose out of the delivery dispute, the federal appellate court
upheld the jury's verdict imposing liability on the man's employer. (Id. at p. 655.)


Other decisions relied on by the City are distinguishable because they involved sexual assaults by
private security guards. (Heindel v. Bowery Savings Bank (1988) 138 A.D.2d 787 [525 N.Y.S.2d
428]; Webb by Harris v. Jewel Companies, Inc. (1985) 137 Ill.App.3d 1004 [485 N.E.2d 409];
Rabon v. Guardsmark, Inc. (4th Cir. 1978) 571 F.2d 1277 [diversity case applying South Carolina
law].) Because such persons do not act as official representatives of the state, any authority they
have is different from, and far less than, that conferred upon an officer of the law. Still other cases
relied on by *220  the City are distinguishable because they involved sexual assaults by police
officers who were not on duty when they committed the sexual assaults. (Bates v. Doria (1986)
150 Ill.App.3d 1025 [502 N.E.2d 454]; Gambling v. Cornish (N.D.Ill. 1977) 426 F.Supp. 1153.)


By contrast, the facts of Applewhite v. City of Baton Rouge (La.Ct.App. 1979) 380 So.2d 119 more
closely resemble those of this case. There, the City of Baton Rouge was held vicariously liable
when one of its police officers detained a teenage girl for vagrancy while she was walking with
friends, ordered her into his police car to be taken to jail, then took her to another location where
he forced her to engage in acts of sexual intercourse and oral copulation.


In arriving at its conclusion, the court in Applewhite v. City of Baton Rouge, supra, 380 So.2d 119,
explained why it was appropriate to impose vicarious liability on the employers of police officers
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who commit sexual assaults: “We particularly note that [the officer] was on duty in uniform and
armed, and was operating a police unit at the time of this incident. He was able to separate the
plaintiff from her companions because of the force and authority of the position which he held.
He took her into police custody and then committed the sexual abuses upon her in the vehicle
provided for his use by his employer. [¶] A police officer is a public servant given considerable
public trust and authority. ... [W]here excesses are committed by such officers, their employers
are held to be responsible for their actions even though those actions may be somewhat removed
from their usual duties. This is unquestionably the case because of the position of such officers
in our society.” (Id. at p. 121; see also Turner v. State (La.Ct.App. 1986) 494 So.2d 1292 [state
held vicariously liable when National Guard recruiter told four applicants to undress for physical
exam, then molested them].)


The City has also cited two federal decisions, City of Green Cove Springs v. Donaldson (5th Cir.
1965) 348 F.2d 197, and Bates v. United States (8th Cir. 1983) 701 F.2d 737, which concluded
that under applicable state law the public entity involved could not be held vicariously liable for a
rape committed by a police officer on duty. Neither decision is persuasive. Each failed to consider
the significance of the extraordinary authority wielded by law enforcement officers, and in each
instance the federal court was required to apply state law that is materially and substantively
different from California law.


The final case cited by the City, Desotelle v. Continental Cas. Co. (1986) 136 Wis.2d 13 [400
N.W.2d 524], does not assist the City, for it supports our conclusion that the City can be held
liable in this case. In Desotelle, the court *221  concluded that the question of whether an officer
who commits a sexual assault is acting in the scope of his employment is one of fact, and the
court upheld a determination by the trier of fact that an officer acted outside that scope when he
committed a sexual assault. (400 N.W.2d at pp. 529-530.) Like the court in Desotelle, we reject
the assertion that the appellate court should decide as a matter of law whether a law enforcement
officer who commits a sexual assault is acting outside the scope of employment. The question of
scope of employment is ordinarily one of fact for the jury to determine.


For the reasons set forth above, we hold that when, as in this case, a police officer on duty misuses
his official authority by raping a woman whom he has detained, the public entity that employs him
can be held vicariously liable. This does not mean that, as a matter of law, the public employer is
vicariously liable whenever an on-duty officer commits a sexual assault. Rather, this is a question
of fact for the jury. In this case, plaintiff presented evidence that would support the conclusion
that the rape arose from misuse of official authority. Sergeant Schroyer detained plaintiff when he
was on duty, in uniform, and armed. He accomplished the detention by activating the red lights
on his patrol car. Taking advantage of his authority and control as a law enforcement officer, he
ordered plaintiff into his car and transported her to her home, where he threw her on a couch.
When plaintiff screamed, Sergeant Schroyer again resorted to his authority and control as a police
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officer by threatening to take her to jail. Based on these facts, the jury could reasonably conclude
that Sergeant Schroyer was acting in the course of his employment when he sexually assaulted
plaintiff. 12


12 The trial court permitted plaintiff, as a part of her showing of damages flowing from the
rape, to present evidence of trauma she suffered as a result of the investigation and criminal
prosecution of Sergeant Schroyer after the sexual assault. On appeal, the City argued that it
was immune from liability for damages relating to the criminal prosecution. (See §§ 821.6,
815.2, subd. (b).) The Court of Appeal, however, did not reach the issue because of its
conclusion that the City could not be held vicariously liable for any of the injuries suffered
by plaintiff. We express no view as to the proper disposition of this issue, which must be
addressed by the Court of Appeal upon remand by this court.


Conclusion
Our society has entrusted police officers with enforcing its laws and ensuring the safety of the lives
and property of its members. In carrying out these important responsibilities, the police act with
the authority of the state. When police officers on duty misuse that formidable power to commit
sexual assaults, the public employer must be held accountable for their actions. “ 'It is, after all,
the state which puts the officer in a position to employ force and which benefits from its use.'
” ( *222  Thomas v. Johnson (D.D.C. 1968) 295 F.Supp. 1025, 1032, quoting Jaffe, Suits Against
Governments and Officers: Damage Actions (1963) 77 Harv.L.Rev. 209, 229.)


The judgment of the Court of Appeal is reversed. The matter is remanded to the Court of Appeal
for further proceedings consistent with this opinion.


Mosk, J., Broussard, J., and Panelli, J., concurred.


ARABIAN, J.,


Concurring.


I join in the majority opinion but write separately to reflect on the incremental advance today's
holding represents in the effort to redress the historical imbalance between victim and accused in
sexual assault prosecutions. By its very nature, rape displays a “total contempt for the personal
integrity and autonomy” of the victim; “[s]hort of homicide, [it is] the 'ultimate violation of self.'
” (Coker v. Georgia (1977) 433 U.S. 584, 597, 603 [53 L.Ed.2d 982, 996, 97 S.Ct. 2861] (plur.
opn. of White, J.; conc. and dis. opn. of Powell, J.).) Along with other forms of sexual assault, it
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belongs to that class of indignities against the person that cannot ever be fully righted, and that
diminishes all humanity.


Some 16 years ago, in People v. Rincon-Pineda (1975) 14 Cal.3d 864 [123 Cal.Rptr. 119, 538 P.2d
247, 92 A.L.R.3d 845], this court eliminated from our law one of the more egregious evidentiary
biases against rape victims by disapproving the use of Lord Hale's dictum 1 —embodied in then-
CALJIC No. 10.22 (3d ed. 1970 bound vol.)—that rape is a charge easily made and difficult
to defend, and that the victim's testimony should be viewed “with caution.” (See Arabian, The
Cautionary Instruction in Sex Cases: A Lingering Insult (1978) 10 Sw.U.L.Rev. 585.)


1 1 Hale, The History of the Pleas of the Crown 634 (1st Am. ed. 1847).


Our decision in that case helped inaugurate a wave of reform in the law of rape and other forms of
sexual assault. Acknowledging the reality that rape victims were often victimized a second time
by the criminal justice system, the Legislature enacted one of the nation's first “rape shield” laws,
limiting the admissibility of evidence of a complainant's sexual history except under narrowly
defined conditions and prohibiting an instruction that an “unchaste woman” is more likely to have
consented to sexual intercourse. (Stats. 1974, ch. 569, pp. 1388-1389; Stats. 1974, ch. 1093, pp.
2320-2321; Evid. Code, §§ 782, 1103; Pen. Code, § 1127d; see People v. Blackburn (1976) 56
Cal.App.3d 685 [128 Cal.Rptr. 864]; cf. Michigan v. Lucas (1991) 500 U.S. ___ [114 L.Ed.2d 205,
111 S.Ct. 1743].)


In 1978, California saw the birth of Penal Code section 289 (Stats. 1978, ch. 1313, p. 4300),
criminalizing sexual assaults with foreign objects and *223  imposing substantial penalties for
their commission. This was followed in 1979 by the extension of California's substantive rape
statute to encompass rape by a spouse and the adoption of a gender neutral definition of the offense.
(Stats. 1979, ch. 994, pp. 3383-3385; Pen. Code, §§ 261-264, 1127d.) In 1980, the Legislature
eliminated the requirement of resistance as an element of rape (Stats. 1980, ch. 587, pp. 1595-1600;
Pen. Code, §§ 261-262, 667.5, 1203.06 et seq.) and overruled our decision in Ballard v. Superior
Court (1966) 64 Cal.2d 159 [49 Cal.Rptr. 302, 410 P.2d 838, 18 A.L.R.3d 1416], by prohibiting
trial courts from ordering a psychiatric examination of a witness or victim for the purpose of
addressing credibility in a sexual assault prosecution. (Stats. 1980, ch. 16, p. 63; Pen. Code, §
1112; see People v. Barnes (1986) 42 Cal.3d 284 [228 Cal.Rptr. 228, 721 P.2d 110]; People
v. Haskett (1982) 30 Cal.3d 841, 859, fn. 8 [180 Cal.Rptr. 640, 640 P.2d 776].) Also in 1980,
California became the first state to recognize the value of protecting from disclosure confidential
communications between sexual assault victims and therapists by enacting the sexual assault
victim-counselor evidentiary privilege. (Stats. 1980, ch. 917, pp. 2915-2921; Evid. Code, § 1035
et seq.) 2  Several other states have since enacted a similar privilege. 3
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2 See Arabian, The Sexual Assault Counselor-Victim Privilege: Protection of a Confidential
Communication, Los Angeles Daily Journal (Nov. 7, 1980) page 4.


3 See, e.g., General Statutes of Connecticut, section 52-146k (1990); Florida Statutes, section
90.5035 (1990); Kentucky Revised Statutes Annotated, Official Edition, section 421.2151
(Michie 1991); Maine Revised Statutes Annotated, title 16, section 53-A (1989); and
Annotated Laws of Massachusetts, chapter 233, section 20J (Law. Co-op. 1991).


California, of course, was not alone in these efforts. Notably, the Legislatures of Michigan and
New York and the drafters of the Model Penal Code developed reform-driven, gender neutral
sexual offense legislation; other jurisdictions followed suit and the subject became “a key item
on the feminist agenda across the United States throughout the 1970's.” 4  However, this mosaic
of change and the national consciousness it reflects should not erase our concern. Over the past
generation, the incidence of forcible rape nationwide has climbed at a disturbing rate. According
to one authoritative source, the frequency of the offense in the United States has doubled over the
past twenty years. 5


4 Estrich, Real Rape (1987) page 80 and following.


5 Figures released by the federal Bureau of the Census show that the rate of reported forcible
rapes per 100,000 increased nationally from 18.7 in 1970 to 37.6 in 1988. (U.S. Bureau of
the Census, Statistical Abstract of the U.S.: 1990 (1990) p. 173.)


Society's response has been severe; mandatory prison sentences for sexual assault offenders and
consecutive term enhancements for rape recidivists (Pen. Code, §§ 667.5, 1203.065) have halted
many potential repeat offenders. *224  But strengthened criminal sanctions are only part of an
adequate response. Our holding today advances the cause of reform by providing a meaningful
civil remedy to the victims of those who exploit unique institutional prerogatives to facilitate a
sexual assault.


“All rape is an exercise in power, but some rapists have an edge that is more than physical.” 6


A police officer is sworn to protect and to serve. In the pantheon of protection, we look to law
enforcement officials as our first and last hope. When the police officer's special edge—the shield,
gun and baton, the aura of command and the irresistible power of arrest—is employed to further
a rape, the betrayal suffered by the victim is an especially bitter one.


6 Brownmiller, Against Our Will: Men, Women and Rape (1975) page 256.


“The bite of the law,” Justice Frankfurter wrote, “is in its enforcement.” 7  That maxim was never
better served than here. Given the proper factual showing of misuse of official authority in the
commission of a rape by a police officer, it is fair and consistent with time-honored principles
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of respondeat superior to impose liability vicariously on the public entity on whose account the
officer occupied a position of authority and trust, and for the folly of its hire.


7 Fisher v. United States (1946) 328 U.S. 463, 484 [90 L.Ed. 1382, 1394-1395, 66 S.Ct. 1318,
166 A.L.R. 1176] (dis. opn.).


BAXTER, J.,


Concurring.


I concur in the judgment. The City of Los Angeles (the City) requested a jury instruction that
virtually guaranteed it would be held liable for the rape by Officer Schroyer. The City should not
now be heard to complain that the jury's verdict was erroneous.


I respectfully disagree, however, with the majority's reasoning and conclusion on the substantive
question of vicarious liability. The majority presents at length its policy views on why governments
should be strictly liable for the crimes of their police officers. However, these observations are
largely irrelevant. The Legislature has prohibited such liability without fault except where a public
employee was acting “within the scope of ... employment.” (Gov. Code, § 815.2, subd. (a).) The
narrow issue in this case is whether an officer who deviates from duty and commits criminal acts
entirely unrelated to his law enforcement responsibilities can ever be deemed “in the scope of ...
employment.” For reasons I will explain, the answer to that question is “no.” *225


Invited Error


I. The rule of invited error should bar the City's attack on the jury's verdict.
Special instruction No. 3, requested by the City, stated: “An employer is liable for the wrongful
acts of a police officer who, as a result of the exercise of his authority, legally causes injury even
though the wrongful acts occurred without the employer's knowledge, were not related to the duties
he was hired to perform, were not for the benefit of employee, and were done in violations [sic]
of the employer's rules or grant of authority.” A reasonable jury faced with this instruction would
be hard pressed not to find vicarious liability. The components of the instruction bear emphasis.
The jury was told the City was vicariously liable for the rape by Officer Schroyer even if:


a. It occurred without the City's knowledge;


b. It was not related to Officer Schroyer's duties;


c. It was not for the City's benefit;
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d. It was solely for the personal benefit of Officer Schroyer; and


e. It violated the City's rules.


Under the City's jury instruction, almost any imaginable form of police misconduct would support
a finding of vicarious liability. If, for example, Officer Schroyer had “exercise[d] ... his authority”
by robbing a bank while on duty, his misconduct would equally have met the criteria for vicarious
liability set forth in the City's instruction.


The City acknowledges the well-established rule of invited error. “Under the doctrine of
'invited error' a party cannot successfully take advantage of error committed by the court at his
request.” (Jentick v. Pacific Gas & Elec. Co. (1941) 18 Cal.2d 117, 121 [114 P.2d 343].) The rule
precludes a party from challenging a jury instruction if he proposed it or a similar instruction.
(Ibid.; Weirum v. RKO General, Inc. (1975) 15 Cal.3d 40, 50 [123 Cal.Rptr. 468, 539 P.2d 36].)
The City does not dispute that special instruction No. 3 was highly unfavorable to the City's own
position at trial.


The City, however, contends it should not be held accountable for special instruction No. 3 because
the City was merely trying to “make the best of a bad situation.” According to the City, the trial
court had informed counsel for *226  both parties that it would instruct the jury on the vicarious
liability issue pursuant to the decision in White v. County of Orange (1985) 166 Cal.App.3d 566
[212 Cal.Rptr. 493] (White), in which the Court of Appeal held that a female motorist had stated a
valid cause of action for vicarious liability against a county based on an alleged sexual assault by a
deputy sheriff. The City asserts it objected on two grounds to an instruction proposed by plaintiff
under White: (1) White should not be followed; and (2) the instruction proposed by plaintiff did
not accurately reflect the holding in White. The City claims the trial court made clear its intention
to give plaintiff's instruction unless the City submitted its own instruction under White. The City
contends it should therefore be excused from having submitted the instruction that virtually assured
an unfavorable verdict.


The City's argument on this point is flawed in two key respects. First, even if we accept as true the
City's recollection of the facts, the City failed to object on the record to any proposed instruction
on the vicarious liability issue until after the jury was instructed. A party must not be allowed to
submit a crucial jury instruction and then, after the jury has been instructed and retired to deliberate,
attempt for the first time on the record to make excuses for its own proposed instruction. Put simply,
a party should not be allowed to create an after-the-fact objection under the guise of “clarifying”
the record. It is hornbook law that an appellant must affirmatively show error by an adequate
record. (9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 418, pp. 415-416.)
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Faced with a dispute over jury instructions, the City should have provided for a contemporaneous
record of the discussions between counsel and the trial court. Alternatively, the City could have
moved under rule 36(b) of the California Rules of Court for a settled statement in place of a
transcript of the alleged chambers conference regarding jury instructions. (Lipka v. Lipka (1963) 60
Cal.2d 472, 480-481 [35 Cal.Rptr. 71, 386 P.2d 671] [allowing augmentation of record to include
unreported chambers conference].) The City did neither. Accordingly, the record does not show
that the City made a timely objection to the proposed instruction on vicarious liability.


Second and equally important, the majority fails to grasp the fact that the fatal instruction was
drafted by the City. When the City first raised its belated objection to an instruction based on
White, supra, 166 Cal.App.3d 566, the trial court correctly observed that, “Now, however, on this
instruction that you prepared, and which you felt was the law in accordance to [sic] White, the
language was entirely your own and the court had no input nor did plaintiff's counsel.” Faced with
an instruction it did not like, the City had two choices: (1) object to the instruction and stand on
its objection without submitting a different instruction; or (2) object to plaintiff's instruction and
*227  submit an alternative one that the City believed to be a correct statement of the law. A party
may not submit its own instruction and then challenge it as being incorrect. That is the essence of
the invited-error rule. (Jentick v. Pacific Gas & Elec. Co., supra, 18 Cal.2d 117, 121.)


The City cites no authority for its novel proposition that the City may challenge its own instruction
as an attempt “to make the best of a bad situation.” The rule is to the contrary. In Jentick v.
Pacific Gas & Elec. Co., supra, 18 Cal.2d 117, the court rejected the vicariously liable defendant's
argument that its request for an erroneous instruction was not willful. “Defendant may not avoid the
application of the doctrine by asserting that the error was not deliberately or willfully induced. The
good faith of the defendant is immaterial. It is incumbent upon counsel to propose instructions that
do not mislead a jury into bringing in an improper verdict. Whether deliberate or not, defendant's
action was responsible for the erroneous instruction and verdict. Defendant must therefore accept
them as correct.” (Id., at p. 122.) Either the same result should obtain in this case, or the majority
should forthrightly overrule Jentick.


II. Reaching the merits of the vicarious liability
issue serves little purpose and will create confusion.


Plaintiff has only one interest in this court: obtaining an affirmance of the monetary judgment in
her favor. We can, and should, grant her that relief on the basis of the City's invited error on the jury
instruction. Any discussion of whether vicarious liability should arise in future cases serves no
purpose for plaintiff. Yet the majority insists on a broad and potentially mischievous holding that
local governments may be liable without fault if a police officer commits a crime that is somehow
related to the authority wielded by virtue of peace officer status.
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One must keep in mind the precise disposition of this case. The verdict against the City was
returned pursuant to an instruction that the City was vicariously liable for the rape by Officer
Schroyer because it was a “result of the exercise of his authority,” even if it occurred without the
City's knowledge, was not related to Officer Schroyer's duties, was not for the City's benefit, was
solely for the personal benefit of Officer Schroyer, and violated the City's rules. There is no claim
that the City was negligent in hiring Schroyer or had reason to know that he might take advantage
of his position of authority to commit rape. The sole basis on which the City's liability is predicated
is that he acted within the scope of his employment while committing a rape.


Despite the majority's effort to suggest some limitations on its holding, the practical result is
clear: no matter how attenuated the relationship *228  between police misconduct and an officer's
employment, if he takes advantage of the authority he acquires as an officer in order to commit the
crime, he may be found to be acting within the scope of his employment, and the City will be liable
for any damages he causes. This is an unprecedented expansion of liability which is unauthorized
by the controlling governmental immunity statutes.


For the foregoing reasons, I would decide this case in plaintiff's favor solely on the ground of
the City's invited error. Because the majority, however, decides the broader scope of employment
issue, I address that too.


Vicarious Liability
I respectfully disagree with the majority's reasoning and conclusion that the City may be held
vicariously liable for the injury caused by Officer Schroyer's criminal conduct. The majority
imposes on the taxpayers of the City the financial responsibility for a rape committed by a police
officer for his own gratification. No act can be more unrelated to the duties of a police officer than
his rape of a member of the public he is sworn and paid to protect. The majority admits, as does
the plaintiff, that the City was blameless. The proposed rule is therefore sweeping. Taxpayers may
be strictly liable for almost any abuse of position by a police officer no matter how unrelated it
is to his or her proper duties. I share the urge to make plaintiff whole—assuming that money can
ever erase her pain. No compassionate person can escape outrage at the harm caused by this errant
officer. This court's proper function, however, is not to search for deep financial pockets regardless
of the law or practical consequences.


III. The City's liability is governed by statute.
The stated cornerstone of the majority opinion is its view that, “The cost resulting from misuse
of that [police] power should be borne by the community ....” (Maj. opn., ante, at p. 217.) The
question of the City's liability is not a matter of judicial preference. The Legislature has enacted
a comprehensive statutory system regulating the liability of public entities. (Gov. Code, § 810 et
seq.) Under this scheme, “[a] public entity is liable for injury proximately caused by [the actionable
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misconduct] of an employee ... within the scope of ... employment ....” (Id., § 815.2, subd. (a),
italics added.) “Except as otherwise provided by statute[,] ... [¶] [a] public entity is not liable
for an injury ....” (Id., § 815, subd. (a).) “Government [al] tort liability in California is governed
completely by statute.” (Swaner v. City of Santa Monica (1984) 150 Cal.App.3d 789, 797 [198
Cal.Rptr. 208].) “[T]he practical effect of [Government Code section 815] is to eliminate any
common law governmental liability for damages arising out *229  of torts.” (Sen. legis. committee
com., 32 West's Ann. Gov. Code (1980 ed.) § 815, p. 168 [Deering's Ann. Gov. Code (1982 ed.)
§ 815, p. 134], italics added.)


The Legislature's intent to circumscribe liability is clear. In Muskopf v. Corning Hospital Dist.
(1961) 55 Cal.2d 211 [11 Cal.Rptr. 89, 359 P.2d 457], this court attempted to abrogate the
entrenched doctrine of governmental tort immunity. The Legislature promptly responded by
enacting the Moratorium Act of 1961 (former Civ. Code, § 22.3), which suspended the effect of
Muskopf and reinstated the immunity. (Stats. 1961, ch. 1404, pp. 3209-3210.) At the Legislature's
request, the California Law Revision Commission submitted a comprehensive report in 1963,
which gave rise to the statutory system that now governs the field of public entity tort liability.
(Although not officially titled, the legislation is commonly referred to as the Tort Claims Act.)
This history makes clear that the Legislature was unwilling to accept the judicial expansion of tort
liability attempted by the Muskopf court.


Professor Arno Van Alstyne was the California Law Revision Commission's chief consultant
and much of his work gave rise to the present statutory system. He has explained that, “These
provisions were intended to ensure that applicable immunity provisions of the California Tort
Claims Act will generally prevail over its liability provisions.” (Van Alstyne, Cal. Government Tort
Liability Practice (Cont.Ed.Bar 1980) § 2.26, p. 67.) We have also noted the restrictive nature of
the act. “[T]he intent of the act is not to expand the rights of plaintiffs in suits against governmental
entities, but to confine potential governmental liability to rigidly delineated circumstances:
immunity is waived only if the various requirements of the act are satisfied.” (Williams v. Horvath
(1976) 16 Cal.3d 834, 838 [129 Cal.Rptr. 453, 548 P.2d 1125] (opn. by Mosk, J.).)


The plain language of the act supports a restrictive view. Government Code section 815 provides an
immunity except as “provided by statute.” (Ibid., italics added.) The Legislature did not provide for
exceptions as provided by “law,” which would have included court decisions. (Gov. Code, § 811.)
This limitation also reflects the Legislature's awareness that questions of public entity liability are
policy and fiscal questions better left to the Legislature than to the courts. The Legislature's intent
to restrain judicial expansion of liability is made even clearer by its observation that, “The use of
the word 'tort' had been avoided, however, to prevent the imposition of liability by the courts by
reclassifying the act causing the injury.” (Sen. legis. committee com., 32 West's Ann. Gov. Code,
supra, § 815, p. 168 [Deering's Ann. Gov. Code supra § 815, p. 134], italics added.) The California
Law Revision Commission further explained the problem of undue judicial interference: *230
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“Experience in states which have left the limits of liability to be determined by the courts has
shown that liability insurance to protect the financial integrity of small public entities is at times
prohibitively expensive or impossible to obtain when there is no defined limit to the potential extent
of liability.” (Recommendations Relating to Sovereign Immunity, No. 1, Tort Liability of Public
Entities and Public Employees (Jan. 1963) 4 Cal. Law Revision Com. Rep. (1963) pp. 808-809
(hereafter Law Revision Commission Recommendations).)


The majority asserts that the statutory phrase “scope of employment” imports “general standards”
of respondeat superior law into the Tort Claims Act and has been construed as broadly as the
similar test used in private tort litigation. (Maj. opn., ante, at pp. 209-210.) Yet the majority applies
to financially pressed local governments a startling and unwarranted expansion of the traditional
respondeat superior doctrine.


It is ancient law that “[a] master is not liable for a crime or wilful injury, such as an assault,
committed by the servant without his command or encouragement, though it may be in the course
of, or in relation to, the service.” (2 Stephen, New Commentaries on the Laws of England (1843)
p. 278, italics added.) Moreover, under general tort law, an employee's injurious conduct arises in
the “scope of employment” for purposes of vicarious liability where the conduct was “typical,”
“usual,” “broadly incidental,” or “inherent” in the employer's enterprise, but not where the conduct
was so “unusual or startling,” or constituted such a “[substantial deviation] from [the employee's]
duties for personal purposes,” that “ 'it would seem unfair to include the [resulting] loss ... among
other costs of the employer's business. ...' ” (Perez v. Van Groningen & Sons, Inc. (1986) 41 Cal.3d
962, 968 [227 Cal.Rptr. 106, 719 P.2d 676]; see Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d
956, 960 [88 Cal.Rptr. 188, 471 P.2d 988].)


Aside from his original detention of the intoxicated victim, Officer Schroyer's criminal attack
had no relation whatever to the performance of his law enforcement duties. Rather, he deviated
completely from his work assignment, in a manner all must concede was both “startling” and
“unusual,” to commit a sexual assault for personal gratification. Absent supportive legislation,
such an outrageous sexual attack cannot be deemed an “inherent” or “broadly incidental” risk of
law enforcement which the taxpayers should absorb as a cost of government. I cannot square the
majority's radical departure from traditional respondeat superior law with the purposes of the Tort
Claims Act. *231


IV. The majority's extensive reliance on public policy is misplaced and unsupported.
The majority considers at some length various “policy factors.” This reliance on public policy is
both unsupported by evidence and legally misplaced. The governing statutory scheme precludes
us from imposing vicarious liability on a public employer as a matter of “policy.” Liability may be
imposed only for an employee's actionable misconduct “in the scope of ... employment.” The only
issue presented is when, if ever, a police officer's intentional criminality can fairly be deemed “in
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the scope” of the officer's employment. Intentional criminal conduct entirely beyond the scope of
an officer's law enforcement duties cannot meet that test.


A. Statutory nature of question
As noted above, we are restricted to deciding this case in light of the comprehensive statutory
scheme that governs public entity liability. In appropriate cases, consideration of public policy
may assist the court in construing a statute. However, because the clear legislative intent was to
restrict government's liability, this court should not impose liability absent a clear indication the
Legislature intended such result. The majority does not undertake such an analysis and refers only
tangentially to the statutes. Its opinion offers no reasoned basis to conclude that the Legislature
intended to bring all criminal misuse of an officer's status, power, or authority, however flagrantly
unrelated to duty, within the “scope of [the officer's] employment.”


Even assuming we were free to resolve the policy question, I am troubled by the majority's
incomplete discussion of the competing public policies. Whether plaintiff should recover for her
injuries is only one side of the equation. The other side is whether the taxpayers of the City should
be forced to pay for those injuries. The public fisc is not infinite. To the contrary, in this era
of limited public resources, every expenditure for one purpose requires a withdrawal of funds
for another purpose. Compensating the plaintiff is a worthy and sympathetic goal. Whether it
is more worthy than other public purposes is a question beyond our right or ability to answer.
Professor Van Alstyne has testified that, “[T]he costs and the funding problems are one of the
most difficult problems in the whole field of tort liability ... in the area of government torts
particularly ....” (Hearings on Government Liability Before the Joint Com. on Tort Liability (Oct.
31, 1977) p. 33.)


The inescapable truth is that in the modern era, payments from the public purse involve hard
choices of priorities. For example, in 1986 the voters *232  enacted Civil Code section 1431.1 to
restrict liability for noneconomic damages. The voters' findings and declaration of purpose stated,
“Local governments have been forced to curtail some essential police, fire, and other protections
because of the soaring costs of lawsuits and insurance premiums.” (Civ. Code, § 1431.1, subd. (c).)
The effect of tort judgments on public resources is significant. A court should not ignore fiscal
reality when expanding the frontier of tort liability. If a court wishes to sit as a “super-Legislature,”
the court should wrestle with the same vexing problems that arise in the legislative arena and
should be subject to the same electoral pressures faced by legislators.


Of course, the Legislature (or the electorate itself) is best equipped to consider empirical evidence,
e.g., the frequency of police rape, and to make the hard choices as to where public money will
be spent. (Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 740 [257 Cal.Rptr. 708, 771
P.2d 406] [leaving consideration of empirical data to the Legislature]; J. C. Penney Casualty Ins.
Co. v. M. K. (1991) 52 Cal.3d 1009, 1028 [278 Cal.Rptr. 64, 804 P.2d 689] [noting importance of
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Legislature's consideration of empirical data].) We would do well to pay heed to the observation
of an English jurist that public policy “is a very unruly horse, and when once you get astride it
you never know where it will carry you.” (Richardson v. Mellish (1824 Bing.) 103 Eng. Rep. 294,
303.) Courts should be extremely reluctant to decide for the public how its money should be spent.
(Sands v. Morongo Unified School Dist. (1991) 53 Cal.3d 863, 941 [281 Cal.Rptr. 34, 809 P.2d 809]
(dis. opn. of Baxter, J., noting importance of not interfering with community-based decisions).)


The majority's legislative decision to allocate public funds is especially bothersome in light of
the absence of any factual support for many of the majority's critical assumptions. The majority
cites no evidence for its sweeping pronouncements that vicarious employer liability for police
sexual misconduct will encourage preventive measures that do not hinder the vital law enforcement
function. Indeed, both common sense and prior commentary by this court (see discussion, post)
suggest the contrary.


B. Source of the majority's policy factors
The majority relies almost entirely on policy factors set forth in the lead opinion in John R. v.
Oakland Unified School Dist. (1989) 48 Cal.3d 438 [256 Cal.Rptr. 766, 769 P.2d 948] (John R.).)
This reliance is flawed, even puzzling, in several respects.


1. The John R. court, supra, 48 Cal.3d 438, declined to impose vicarious liability for a sexual
assault by a schoolteacher on a pupil. A *233  decision rejecting vicarious liability provides
questionable support for an expansion of such liability. Even one of the two dissenters on the
liability issue observed that, “[V]icarious liability for sexual assaults should be recognized as the
exception, not the rule.” (Id., at p. 465 (conc. and dis. opn. by Kaufman, J.).) Another critic of
the John R. decision properly called it “an extraordinarily broad rule” against vicarious liability.
(Kimberly M. v. Los Angeles Unified School Dist. (1989) 215 Cal.App.3d 545, 550 [263 Cal.Rptr.
612] (conc. opn. of Johnson, J.).) Moreover, when John R. was decided, we had already granted
review in this case. To make clear that we were not prejudging this case, the lead opinion in
John R. stressed that we were not deciding whether a prior Court of Appeal decision imposing
vicarious liability for a sexual assault by a police officer “... was properly decided or whether the
job-created authority theory has any validity in evaluating vicarious liability for the torts of police
officers.” (48 Cal.3d at p. 452 (lead opn. by Arguelles, J.), italics added.) The lead opinion could
not have made more clear that we were not deciding the issue now before us. (Liu v. Republic
of China (9th Cir. 1989) 892 F.2d 1419, 1431 [noting that we “specifically declined” in John R.,
supra, 48 Cal.3d 438, to decide the scope of vicarious liability for police misconduct].)


2. In light of the express disclaimer in John R., supra, 48 Cal.3d 438, 452, that we were not
deciding the issue of vicarious liability for police rape, any observations in the lead opinion were
the barest of dictum, if even that. We have made clear that, “ '[T]he language of an opinion must be
construed with reference to the facts presented by the case, and the positive authority of a decision
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is coextensive only with such facts.' ” (Brown v. Kelly Broadcasting Co., supra, 48 Cal.3d 711,
734-735, quoting River Farms Co. v. Superior Court (1933) 131 Cal.App. 365, 369 [21 P.2d 643].)
This is especially so when a court takes pains to stress the narrowness of its decision. The John
R. lead opinion, supra, 48 Cal.3d 438, raised a red flag to warn against subsequent reliance on
the decision. The present majority takes that flag and lofts it as a standard for a view the John R.
court never adopted.


3. Most important, the policy discussion in John R., supra, 48 Cal.3d 438, was in an opinion signed
by only two justices of this court. (There were four separate opinions.) Even the other three justices
who agreed there should be no vicarious liability declined to sign the portion of the lead opinion
dealing with that issue. Instead, they chose to make clear that they concurred only “in the majority's
holding” of no vicarious liability. (Id., at p. 455 (conc. and dis. opn. of Eagleson, J.), italics added.)
Except to its precise holding of no liability, the lead opinion stated a minority view and provides
no authority for any proposition in a subsequent case. (County of San Mateo v. Dell J. (1988) 46
Cal.3d 1236, 1241, fn. 5 [252 Cal.Rptr. 478, 762 P.2d 1202]; Farrell v. Board of Trustees (1890) 85
Cal. 408, 416 *234  [24 P. 868].) This is hornbook law. “No opinion has any value as a precedent
on points as to which there is no agreement of a majority of the court.” (9 Witkin, Cal. Procedure,
Appeal, supra, § 808, at p. 788.)


4. Even if we were to look to John R., supra, 48 Cal.3d 438, for the type of general guidance
we might seek in a treatise or plurality opinion, it would not support the majority's expansion of
vicarious liability. The policy factors noted in the lead opinion weigh against vicarious liability in
this case. The majority, however, applies them erroneously and inconsistently to impose liability.


a. Allocation of the risk
The modern justification for vicarious liability is “ ' ”a deliberate allocation of a risk.“ ' ” (John
R., supra, 48 Cal.3d 438, 450, quoting Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d 956,
959-960.) The John R. lead opinion acknowledged that society benefits from the authority placed
in teachers and noted that, “[I]t can be argued that the consequences of an abuse of that authority
should be shared on an equally broad basis.” (48 Cal.3d at p. 452.) The lead opinion, however,
concluded this factor weighed against vicarious liability because the connection between the
authority conferred on teachers and the abuse of that authority by engaging in sexual misconduct is
too attenuated to allocate the risk to the employer. That conclusion equally weighs against liability
in this case.


Rather than relying on the result in John R., supra, 48 Cal.3d 438, or even the lead opinion's
application of this factor, the present majority relies heavily on a statement in the lead opinion that
the authority of a police officer “plainly surpasses that of a teacher over a student.” (Id., at p. 452.)
This statement is unpersuasive: (i) It was a passing observation in dictum. (ii) It was in an opinion
of only two justices. (iii) The court was fully aware this case was pending when we decided John
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R. As explained above, the lead opinion expressly stated we were not deciding “whether the job-
created authority theory has any validity in evaluating vicarious liability for the torts of police
officers.” (Ibid.) In light of these multiple limitations and disclaimers, it would be hard to find a
more slender reed on which to conclude that John R. supports vicarious liability in this case.


Moreover, I am not persuaded by the speculation in the John R., supra, 48 Cal.3d 438, lead opinion
and the present majority opinion that a police officer's authority “plainly surpasses that of a teacher
over a student.” (Id., at p. 452.) The majority's discussion, like the lead opinion in John R., fails
to provide support for this assertion, and common sense suggests to the contrary. A schoolteacher
alone at his home with an impressionable child has as *235  much power and opportunity to
commit a sexual assault against the child, especially one of tender years, as a police officer has
to commit an assault against a citizen. Justice Kaufman pointed out in John R., supra, that the
circumstances of the case “virtually guaranteed that the teacher could act with impunity ....” (Id.,
at p. 465 (conc. and dis. opn. of Kaufman, J.), original italics.) A teacher may have even greater
apparent “authority” than a police officer. None of the indicia of police power cited by the majority
—the uniform, badge, and gun—creates any appearance that the officer has the authority to rape.
Plaintiff did not believe Officer Schroyer was authorized to have sexual intercourse with her. To
the contrary, she struggled to avoid being raped. A young child, however, may be induced to submit
to a teacher's sexual depravity by being led to believe that the teacher has the authority to commit
sex acts.


The allocation of risk, or loss spreading as it is sometimes called, should be reasonable and
informed as well as deliberate. The decision whether to impose liability requires a delicate
balancing of competing interests, particularly when the defendant at law is a public entity and the
defendants in fact are the taxpayers. The determination is best left to the Legislature. Neither of
the decisions on which the John R. lead opinion relied for the notion of risk allocation involved
governmental entities. (Hinman v. Westinghouse Elec. Co., supra, 2 Cal.3d 956; Perez v. Van
Groningen & Sons, Inc., supra, 41 Cal.3d 962.)


In its comprehensive study that gave rise to the Tort Claims Act, the California Law Revision
Commission explained, “The problems involved in drawing standards for governmental liability
and governmental immunity are of immense difficulty. Government cannot merely be made liable
as private persons are, for public entities are fundamentally different from private persons. ...
Private persons do not prosecute and incarcerate violators of the law .... Unlike many private
persons, a public entity often cannot reduce its risk of potential liability by refusing to engage in
a particular activity, for government must continue to govern and is required to furnish services
that cannot be adequately provided by any other agency.” (Law Revision Com. Recommendations,
supra, at p. 810.) The California Law Revision Commission and the Legislature required enormous
amounts of empirical data and many months of collective consideration to reach difficult decisions.
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The majority acknowledges no difficulty whatsoever and gives no consideration to the potential
effects of imposing strict liability on the City.


The notion of risk allocation merits special mention in another regard. We have long emphasized
that one factor to be considered in determining whether to impose a particular type of tort
liability is “the availability, cost, *236  and prevalence of [liability] insurance for the risk
involved.” (Rowland v. Christian (1968) 69 Cal.2d 108, 113 [70 Cal.Rptr. 97, 443 P.2d 561, 32
A.L.R.3d 496].) The lead opinion in John R., supra, 48 Cal.3d 438, reiterated this concern: “The
imposition of vicarious liability on school districts for the sexual torts of their employees would
tend to make insurance, already a scarce resource, even harder to obtain and could lead to the
diversion of needed funds from the classroom to cover claims.” (Id., at p. 451.) The high cost
and widespread unavailability of municipal liability insurance have been widely reported and
studied. (See, e.g., Hearings on Municipal Liability Insurance (Dec. 1975) Before the Joint Assem.
Coms. on Finance, Insurance, and Commerce and Local Government; Hearings on Liability
Insurance: Threat to the California Dream (Aug. 1986) Before the Sen. Com. on Insurance, Claims,
and Corporations; California Citizens' Commission on Tort Reform, Staff Background Paper:
Government Liability (1977) pp. 24-25.) The unavailability of public liability insurance reached
such crisis proportions that in 1986 it became one of the key arguments in favor of Proposition
51, which the voters enacted to restrict the liability of defendants (including public entities) for
noneconomic injuries. (See Ballot Pamp., argument in favor of Prop. 51 as presented to the
voters, Primary Elec. (June 3, 1986) p. 34.) The majority, however, gives no consideration to this
traditionally recognized factor.


Our proper function is not to usurp the Legislature's budgetary function of allocating risk for public
entity torts. Even if the question were ours to answer, we do not have before us sufficient empirical
data on which to make the difficult choice between competing fiscal priorities.


b. Imposing liability on the employer to prevent recurrence of the tortious conduct
The John R. lead opinion remarked that vicarious liability can be “a spur toward accident
prevention.” (48 Cal.3d at p. 451.) On the other hand, John R. recognized that a public entity must
not be presented with such an onerous, impossible, or impractical prevention burden that its proper
functions are threatened. (Ibid.) This latter principle was a cornerstone of the Tort Claims Act. The
California Law Revision Commission emphasized that, “The basic problem is to determine how far
it is desirable to permit the loss distributing function of tort law to apply to public entities without
unduly frustrating or interfering with the desirable purposes for which such entities exist.” (Law
Revision Com. Recommendations, supra, at p. 810, italics added.)


Rape, of course, is no accident. It results from an individual's conscious decision to commit the
outrageous act despite all moral and legal sanctions. *237  Hence, it cannot be prevented in the way
a city might train its officers in safe driving. Rape is a serious crime punishable by imprisonment
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(Pen. Code, §§ 261, 264), and a compensable civil wrong as well. We assume such considerations
informed the John R. lead opinion's observation that prevention and deterrence “[play] little role in
the allocation of responsibility for the sexual misconduct of employees generally ....” (48 Cal.3d
at p. 451.)


Here there is no suggestion that the City negligently failed to screen Officer Schroyer's background
and character, or that it failed to exercise due care in training and supervising him. The majority
fails to explain what additional measures the City could or should practically have taken to prevent
his intentional sexual misconduct. Nor have we any evidence about the costs or benefits of any
such measures. Indeed, as the John R. lead opinion observed, excessive restrictions on contacts
between public employees and citizens are likely to undermine the employees' public function. (48
Cal.3d at p. 451.) Common sense suggests that what was true for education in John R. has equal
or greater validity in the context of law enforcement.


The premise that the City should adopt further regulations for police training and conduct also
runs afoul of Government Code section 818.2. Section 818.2 provides that “[a] public entity is not
liable for an injury caused by adopting or failing to adopt an enactment or by failing to enforce
any law.” The term “enactment” includes ordinances and regulations. (Gov. Code, § 810.6.)


The majority's inability to suggest how vicarious liability might deter sexual misconduct by public
employees demonstrates that we are ill equipped to dictate such matters. As the California Law
Revision Commission explained, “in many cases decisions made by the legislative and executive
branches should not be subject to review in tort suits for damages, for this would take the
ultimate decision-making authority from those who are responsible politically for making the
decisions.” (Law Revision Com. Recommendations, supra, at p. 810.) “The remedy for officials
who make bad law, who do not adequately enforce existing law, or who do not provide the people
with services they desire is to replace them with other officials.” (Id., at p. 817.)


Of course, the paradoxical result of the majority's holding is that no matter what the City does, it
may be held responsible for a police officer's criminal conduct including offenses such as this rape.
The City's police department already has a policy that imposes several reporting requirements on
officers who transport members of the opposite sex. (See maj. opn., ante, at p. 218, fn. 10.) The
City's assistant chief of police in charge of personnel and training testified that department policy
requires a male officer transporting *238  a female arrestee to record the time and mileage of
his police vehicle so that the arrestee's whereabouts could be monitored and verified. Department
policy also prohibited Officer Schroyer from transporting plaintiff to her residence. Obviously,
these policies did not prevent the rape in this case.


Under the majority's reasoning, one purpose of vicarious liability in this case would be to
encourage the City to adopt further, undefined measures. By adopting the rules then in effect, the
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City, however, may have done all that it could reasonably do without imposing an undue burden on
the police's resources and mission—the same concern expressed in John R. Indeed, if the City did
not act reasonably, it could have been found negligent. Plaintiff, however, dismissed her cause of
action for negligence, thereby indicating that the City had done all it could reasonably be expected
to do. Plaintiff fails to propose any regulation that would be effective without being unreasonably
restrictive on effective law enforcement.


The majority's treatment of the regulations adopted by the City is self-contradictory. At one point,
the majority approvingly notes a rule adopted by the San Francisco Police Department relating
to the transport of females by male officers. The majority asserts this rule “illustrates the type
of measure that a law enforcement agency can take to reduce the incidence of sexual assaults by
police officers on duty.” (Maj. opn., ante, at p. 215, fn. 7.) Only a few paragraphs later, the majority
notes that the City has a similar regulation. Thus, the effect of the majority's holding is that the
City is liable despite its adoption of measures vicarious liability is designed to encourage. 1


1 The majority actually penalizes the City for adopting its regulations by observing that their
adoption shows sexual misconduct by officers is not unexpected. (Maj. opn., ante, at p. 218,
fn. 10.)


The proper question is whether vicarious liability would deter future misconduct without undue
adverse consequences for the police function. If we impose liability, the City has two choices: (1)
It can conclude it has already done all that it can reasonably do and accept the fact that errant
officers might on occasion rape citizens, thereby subjecting the City to vicarious liability. If this is
the result, vicarious liability has no deterrent effect. (2) Alternatively, the City can take measures
beyond those already adopted. It requires little common sense to imagine that such measures might
lead to the same result disapproved in John R., supra, 48 Cal.3d 438—undue interference with the
City's ability to perform its mission of providing police protection. In rejecting vicarious liability
for a teacher's sexual molestation of a child, the John R. lead opinion explained that, “Although it
is unquestionably important to encourage both the careful selection of these employees *239  and
the close monitoring of their conduct, such concerns are, we think, better addressed by holding
school districts to the exercise of due care in such matters and subjecting them to liability only for
their own direct negligence in that regard. Applying the doctrine of respondeat superior to impose,
in effect, strict liability in this context would be far too likely ... to induce districts to impose
such rigorous controls on activities of this nature that the educational process would be negatively
affected.” (Id., at p. 451.) The same reasoning applies with equal force in this case.


Whether vicarious liability will have a deterrent effect without undue impediment to a public
function depends on what measures a public entity has already taken, what additional measures it
can take, and what the effects of those measures will likely be. The majority's holding will allow
liability in future cases regardless of whether it will help attain the goal of deterrence or whether
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it will unduly restrict an essential public function. At a minimum, the question whether vicarious
liability is appropriate should depend on the particular facts of each case. In John R., even Justice
Kaufman, who vigorously dissented in favor of vicarious liability, explained that, “Respondeat
superior is a fact-specific determination; a holding adverse to the district would necessarily be
limited to the uniquely compelling facts of this case.” (48 Cal.3d at p. 465 (conc. and dis. opn.
of Kaufman, J.), italics added.) By contrast, the majority result here is absolute and not tethered
to any factual basis.


c. Assurance of compensation to accident victims
The John R. lead opinion, supra, 48 Cal.3d 438, concluded that the general goal of compensating
accident victims weighed against imposing vicarious liability for a sexual assault. “The [sexual]
acts here differ from the normal range of risks for which costs can be spread and insurance sought.
[Citation.] The imposition of vicarious liability on school districts for the sexual torts of their
employees would tend to make insurance, already a scarce resource, even harder to obtain, and
could lead to the diversion of needed funds from the classroom to cover claims.” (Id., at p. 451.)
The same reasoning applies equally to the present case. Imposing vicarious liability on cities for
employee-committed rapes indisputably will increase the cost of insurance and will also decrease
its availability. 2  *240


2 The concern over lack of insurance may apply even more strongly in this case. After John
R., supra, 48 Cal.3d 438, we held that Insurance Code section 533 excludes coverage for
sexual molestation of a child as a matter of law. (J. C. Penney Casualty Ins. Co. v. M. K.,
supra, 52 Cal.3d 1009.) The logical corollary is that coverage for rape is also excluded.
Like child molestation, rape “is always intentional, it is always wrongful, and it is always
harmful.” (Id., at p. 1025, original italics.) In John R., supra, 48 Cal.3d 438, the lead opinion
was concerned with scarce insurance. In this case, we might be faced with a legally mandated
unavailability of insurance because Insurance Code section 533 arguably precludes coverage
for a defendant held vicariously liable, despite contrary dictum in an old opinion (Arenson
v. Nat. Automobile & Cas. Ins. Co. (1955) 45 Cal.2d 81, 84 [286 P.2d 816]).


Perhaps to avoid this difficulty, the majority makes an elliptical argument as to legislative
intent, stating that, by not enacting governmental immunity for violent police misconduct, the
Legislature has demonstrated that vicarious liability is an appropriate method for ensuring victim
compensation. However, the Legislature's failure to expressly preclude liability is not a valid
indicator that the legislative purpose was to allow such liability.


The Legislature has provided that vicarious liability may be imposed only for a public employee's
actionable misconduct “in the scope ... of employment.” Where, as here, the employee's intentional
criminal conduct was a spontaneous personal deviation from duty and bore no relationship to his
work performance, the Legislature's standard for vicarious liability has not been met.
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I am not persuaded that ensuring compensation for victims is a dispositive concern in any event.
It is a truism to state that ensuring compensation weighs in favor of vicarious liability. The deeper
the defendant's pocket, the easier the plaintiff is compensated. If ensuring compensation were the
only goal, vicarious liability should apply against all employers in all cases. However, as the result
in John R., supra, 48 Cal.3d 438, demonstrates, the sympathetic desire to compensate the injured
is not a sufficient basis on which to impose vicarious liability.


Our decisions in other areas reinforce this principle. For example, prescription drugs occasionally
have grievous, even fatal, side effects upon innocent victims. We recently held, however, that a
manufacturer of a defectively designed drug cannot be held strictly liable. (Brown v. Superior Court
(1988) 44 Cal.3d 1049, 1061 [245 Cal.Rptr. 412, 751 P.2d 470].) Writing for a unanimous court in
Brown, Justice Mosk explained that despite occasional “unfortunate consequences” to sympathetic
victims, the public interest in the development and availability of prescription drugs weighed
against liability without fault. (Id., at pp. 1061-1065.) Similarly, in Belair v. Riverside County
Flood Control Dist. (1988) 47 Cal.3d 550, 564-565 [253 Cal.Rptr. 693, 764 P.2d 1070], we held
that strict liability was not appropriate in an inverse condemnation action for property damaged by
public flood control projects. We found, in effect, that the desire to compensate individual injuries
was outweighed by important public need for such projects.


The public has equally compelling interests in adequate law enforcement and preservation of
public funds. A ruling that the public must bear the cost *241  of all police misconduct merely
because the public benefits from law enforcement is inconsistent with the spirit of Brown and
Belair.


V. The majority opinion will have adverse practical effects.
The theoretical and practical ramifications of the majority's holding are sweeping. At a minimum,
the majority opinion will permit imposition of vicarious liability whenever an on-duty police
officer commits rape or some other sexual assault against a citizen the officer has detained by
invoking his official authority. (Maj. opn., ante, at p. 221.) It is difficult to see how a jury could find,
consistent with the majority opinion, that a uniformed officer who detains and sexually assaults a
motorist was not acting in the course and scope of his employment.


The majority purports to limit its holding to cases in which an officer “exercises” or “misuses”
his authority. Indeed, the opinion stresses that vicarious liability is appropriate here because
Office Schroyer committed his criminal act while “on duty” and “in uniform.” But the majority's
underlying logic extends far beyond these limited circumstances. Once the majority's fundamental
premise is accepted, its efforts to limit its ruling are largely illusory.
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The majority's conclusions rest on the principle that a police officer's special power and authority
allow him to impose his will on citizens. But this power and authority are limited neither to
uniformed officers, nor to on-duty hours. Officers have law enforcement responsibility even when
off duty, and their jurisdiction in certain situations is statewide. (See, e.g., Pen. Code, § 830.1,
subd. (a)(3).) Moreover, an officer's special power to intimidate, if any, does not depend on whether
he is actually on duty or in full uniform. If the officer acts in uniform, or displays his badge, or
brandishes a regulation firearm, or even mentions his or her status, the officer implicitly uses state-
conferred power and ability to subjugate the victim. Under the majority's reasoning, a jury would
be hard pressed to find that misconduct committed under such circumstances was outside “the
scope of ... employment.” (See, e.g., Silver, Police Civil Liability (1991) § 6.07, p. 6-12 [“[T]he
issue of 'off' vs. 'on' duty is usually not critical where, for instance, the officer identifies himself
or uses a weapon.”].)


Rather than consider or even acknowledge this consequence of its holding, the majority contends
that cases in which courts have refused to impose vicarious liability for sexual misconduct are
“distinguishable” because the officers were off duty. However, examination of these decisions
discloses no such dispositive distinction. In Gambling v. Cornish (N.D.Ill. 1977) 426 F.Supp.
1153, the court did not decide whether the raping officers were on or *242  off duty. Rather, the
court stated that, even assuming they were on duty, there was no vicarious liability. (Id., at p.
1155.) Similarly, in Bates v. Doria (1986) 150 Ill.App.3d 1025 [502 N.E.2d 454], the court rejected
liability, not because the officer was off duty, but because the rape was outrageous and therefore
beyond the scope of his employment.


The logical consequence of the majority's holding is demonstrated by one of the out-of-state cases
on which it relies. In Applewhite v. City of Baton Rouge (La.Ct.App. 1979) 380 So.2d 119, the
court upheld vicarious liability for a rape committed by an on-duty police officer. The significance
for our case is that, in support of its conclusion, the court relied on prior Louisiana decisions
that imposed vicarious liability for torts committed by off-duty officers. (Id., at pp. 121- 122,
citing Cheatham v. Lee (La.Ct.App. 1973) 277 So.2d 513; Borque v. Lohr (La.Ct.App. 1971) 248
So.2d 901.) The majority's reliance on Applewhite, supra, is curious because the case refutes the
majority's attempted distinction between on-duty and off-duty misconduct.


The majority's logic will also extend beyond police officers. Part 2, title 2, chapter 4.5 of the
Penal Code grants peace officer status to a wide variety of law enforcement officers. They
include sheriffs, marshals, constables, and inspectors for district attorneys. Under appropriate
circumstances, peace officer status is conferred on dental examiners, voluntary fire wardens, horse
racing board investigators, and many other persons. (Pen. Code, § 830.3.) Like police, some of
these officers are authorized to carry firearms. (Ibid.) If one of these types of officers uses his
weapon or asserts his authority in order to facilitate a rape, it is difficult to see how vicarious
liability could be denied under the majority opinion.
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The majority opinion is also unlimited in terms of the types of misconduct that will give rise to
liability. Rape, robbery, and murder serve no public or police function. Yet the majority's holding
seems to permit imposition of vicarious liability for all these crimes if the perpetrator made any
use of official trappings or weapons or if the victim had knowledge of the attacker's connection to
law enforcement and submitted accordingly. The implications of that conclusion are daunting.


In sum, the principles espoused by the majority have the potential to convert blameless public
agencies into liability insurers for much, if not all, of the intentional misconduct committed by
peace officers in their employ. Unlike commercial insurers, the innocent agencies can neither
define the limits of their coverage nor collect premiums to finance it. Moreover, as we have seen,
they may be both legally and practically barred from transferring their exposure to a commercial
insurer. The majority fails to persuade me that law or public policy warrants such a result. *243


VI. Prior court decisions weigh against vicarious liability.
As the court of last resort on this question of state statutory construction, we are not bound by the
decisions of our sister states' courts. They do, however, provide guidance in determining whether
our decision will be consistent with mainstream thinking on this issue. (Delaney v. Superior Court
(1990) 50 Cal.3d 785, 799, fn. 9 [268 Cal.Rptr. 753, 789 P.2d 934].) Those decisions weigh against
imposing liability. (The thrust of the majority on this point is defensive, i.e, trying to distinguish
cases that decline liability.)


In Bates v. United States (8th Cir. 1983) 701 F.2d 737, the court affirmed a summary judgment
in favor of the federal government in an action arising from rapes and murders committed by a
military policeman. The majority attempts to downplay the decision's significance by emphasizing
that the federal court was applying state law. The attempted distinction is misplaced. The majority
does not dispute that the decision was a correct application of Missouri law. The decision is
therefore entitled to the same consideration that the majority gives to the Louisiana and Wisconsin
state court decisions on which the majority relies.


Bates v. United States, supra, 701 F.2d 737, does not stand alone. In City of Green Cove Springs
v. Donaldson (5th Cir. 1965) 348 F.2d 197, the court held as a matter of law that an on-duty
police officer was not within the scope of his employment when he arrested and raped a female
motorist. (Id., at p. 202.) In Gambling v. Cornish, supra, 426 F.Supp. 1153, the court held that
two policemen who raped and committed other sexual acts on a citizen were not within the scope
of their employment, regardless of whether they were on or off duty. (Id., at p. 1155.) The court
explained that, “[W]hile the doctrine of respondeat superior should be broadly applied when a
police officer is involved, the line must be drawn somewhere.” (Ibid.) In Bates v. Doria, supra,
502 N.E.2d 454, the court affirmed a summary judgment in favor of a county in an action arising
from a rape committed by an off-duty deputy sheriff. The majority attempts to distinguish the
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case on the ground that the officer was off duty. This fact played no part in the court's decision.
The rationale of the decision was that the rape was outrageous and was committed solely for the
officer's benefit. (Id., at p. 457.) Those facts would remain true regardless of whether the officer
was on duty or off duty.


The two cases on which the majority relies are not persuasive. In Desotelle v. Continental Cas. Co.
(1986) 136 Wis.2d 13 [400 N.W.2d 524], the court affirmed a judgment of no vicarious liability
on the ground that the jury's verdict was supported by the evidence. This fact-specific holding
provides *244  little guidance one way or the other for our case. That the facts of the case supported
the jury's verdict does not mean the facts in our case support this jury's verdict. In Applewhite
v. City of Baton Rouge, supra, 380 So.2d 119, the court affirmed a judgment against a city for
rapes committed by two on-duty officers. Although the result supports the majority's conclusion,
the Louisiana Court of Appeal's discussion of the issue was brief—less than a page—and did not
consider the significant issues raised by imposing liability. More important, neither case (Desotelle,
supra, 400 N.W.2d 524; Applewhite, supra, 380 So.2d 119) was decided under a comprehensive
statutory scheme like California's that governs public entity liability.


VII. Conclusion
I concur in the judgment reversing the Court of Appeal decision. I do so on the narrow basis of the
City's invited error as to the jury instruction on the vicarious liability issue. I respectfully decline,
however, to join the majority's unnecessary holding that a police officer may act “in the scope
of ... employment,” thus exposing his blameless public employer to strict tort liability, when the
officer rapes a citizen. In the absence of contrary legislation, I conclude, an officer may never be
deemed within the “scope of employment” when he or she deviates from work duties to commit
a crime unrelated to the performance of law enforcement responsibilities. Whether the taxpayers
must absorb the cost of such individual misconduct is a subject within the exclusive purview of
the Legislature, which cannot have anticipated this result.


Lucas, C. J., concurred. *245


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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HEADNOTES


(1)
Master and Servant § 214--Liability to Third Persons--Evidence.
In an action for assault upon a theater patron by a special officer employed by operators of a theater,
the evidence was sufficient to authorize the jury in concluding that the officer had authority to
patrol the theater and to take such action as to him seemed necessary in order to preserve peace,
order and decorum upon the theater premises.


(2)
Master and Servant § 207(1)--Liability to Third Persons--Test of Responsibility.
In fixing responsibility upon an employer for the act of his employee, the test is whether at the
time of doing the wrongful act the employee was acting in behalf of the employer and not on his
own account. It is not required that the employer expressly authorize the employee to commit the
tort if it was committed in the course of the transaction of the employer's business.


(3)
Master and Servant § 214--Liability to Third Persons--Evidence.
In an action for assault upon a theater patron by a special police officer employed to police it, the
evidence justified an implied finding that his conduct in ejecting the patron was done in connection
with the transaction of his employer's business, and not a departure therefrom to accomplish a
special purpose of his own, where it appeared that he was called on by the theater manager in view
of the allegedly boisterous conduct of the patron.


Liability of private employer of police officer for the latter's misconduct, note, 55 A.L.R. 1197.
See, also, 35 Am.Jur. 971.
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(4)
Master and Servant § 215--Liability to Third Persons--Questions of Fact.
Whether an employee acted in the course of his employment in committing a tort is primarily a
question of fact for a jury to determine.


See 35 Am.Jur. 1040.


(5)
Master and Servant § 216(3)--Liability to Third Persons--Special Police Officers.
Where special police officers are employed by theater operators *250  to protect the employers'
property, check ticket stubs, restrain unseemly behavior in and about the theater, the officers act as
employees in the performance of such duties with resultant liability on the part of the employers
for acts done in the course of employment, although the officers would be acting in their capacity
as police officers in making an arrest for the commission of a crime.


(6)
Agency § 112--Ratification--Retaining Employee.
An employer's retention of an employee with knowledge or opportunity to learn of his misconduct
is evidence of ratification of the unlawful act whereby the employer becomes an abettor and is
made liable in punitive damages.


(7)
Master and Servant § 216--Liability to Third Persons--Instructions.
In an action for assault on a theater patron by a special police officer employed by the theater
operators, the failure to admonish the jury as to the rule of nonliability of the employers if the
officer acted as a police officer was not error where such defense was not pleaded and proper
instructions thereon were not requested.


(8a, 8b)
Appeal and Error § 1637--Harmless Error--Instructions.
Under the rule that an appellate court in reviewing instructions must consider the charge as a whole
from the standpoint of its probable effect on the jury, the failure of some formula instructions to
include all the facts essential to recovery by the plaintiff is not ground for reversal where the matter
is covered fully in other related instructions and the jury is not misled.


(9)
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Assault and Battery § 58(2)--Civil Cases--Instructions.
In an action for assault and battery in which the court instructs the jury as to what constitutes an
assault or battery in the language of the code, a defendant desiring elaborations on the instructions
should proffer additional instructions.


(10)
Master and Servant § 216--Liability to Third Persons--Instructions.
In an action for damages for assault and battery, it was proper to instruct the jury that to fasten
liability on defendant employers it was necessary that defendant employee's acts must hve been
committed within the scope of the employee's authority or course of employment; and that to
justify an award of exemplary damages, a subsequent ratification and approval of any oppressive
or malicious act was a prerequisite.


(11)
Master and Servant § 216--Liability to Third Persons--Instructions.
In an assault action against an employee and his employers, an instruction as to awarding damages
against all defendants was not, in view of other instructions, objectionable as authorizing a verdict
against innocent persons.


(12)
Damages § 89--Excessive Damages--When Award Set Aside. *251
An appellate court will not set aside an award of damages unless the amount is so grossly excessive
that a presumption is raised that the jury was under the influence of passion or prejudice.


(13)
Damages § 100--Excessive Damages--Injuries to Person.
In an action for assault and battery, a general verdict for $10,000, including both compensatory
and punitive damages, was not, so far as permanent injuries were concerned, so excessive as to
suggest passion, prejudice or corruption.


SUMMARY


APPEAL from a judgment of the Superior Court of Los Angeles County. Geo. A. Dockweiler,
Judge. Affirmed.


Action for damages for assault and battery. Judgment for plaintiff affirmed.
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Francis J. Gabel and Jean Wunderlich for Respondent.


WHITE, J.


By this action plaintiff sought damages for injuries claimed to have resulted from an assault
and battery committed upon him by the defendant Willie B. Chiselm, a “special officer” at the
Lincoln Theatre, operated by the remaining defendants. Plaintiff also asserted that the defendant
Chiselm, in committing the assault, acted within the scope of his employment by the proprietors
of the theater. In the second cause of action of his complaint plaintiff alleged that the defendant
proprietors ratified the wrongful act of the defendant Chiselm and retained him in their employ,
“to plaintiff's further damage by way of punitive damages” in the sum of $35,000. The prayer
was for general damages, punitive damages, and special damages “to be later included herein by
amendment,” but no such amendment was filed. Trial before a jury resulted in a verdict in favor of
plaintiff and against all defendants awarding damages in the sum of $10,000. From the judgment
entered on such verdict, the defendants have appealed.


It is asserted by the defendant proprietors of the theater that the judgment and verdict are not
supported by any evidence that defendant Chiselm was acting within the scope of his authority
and course of his employment; that the wrongful acts were committed outside the theater by
direction of “a police officer of the City of Los Angeles” and therefore were not within the scope of
Chiselm's authority; that the court *252  erred in its instructions to the jury, and that the damages
are excessive. On behalf of appellant Chiselm, who has filed a separate brief, it is likewise urged
that the court gave erroneous instructions.


Respondent, a young man of the age of 19 years, who had worked at intervals at odd jobs around
the theater during the preceding five years, testified that he knew the defendant Chiselm although
he had not talked to him because he did not like him very much; that he had seen Chiselm at various
times taking tickets and checking stubs in the theater. He testified that he entered the theater Sunday
afternoon, March 26, 1944, in company with two young ladies; that during the performance he left
his seat to go to the lavatory; that as he was crossing the lobby defendant Chiselm asked to see his
ticket stubs, which he showed to Chiselm, who said that since he had seen the picture he would
have to go out. He denied that he had seen the picture, but said that he would leave if he could go
back into the theather and get the girl he had brought; that he would go to another show where he
could see the same picture “without a special officer bothering me”; that Chiselm refused to let
him go back; that respondent insisted upon going back, whereupon Chiselm hit him and knocked
him to the outside of the ticket office. Plaintiff then ran out of the theater and defendant Chiselm
chased him around the corner from the theater, knocked him down, got astraddle of him, hit his
head against the pavement and also against an automobile. Chiselm then told him to go home, but
he waited for the two girls to come out. Plaintiff went to the police station and was directed as to
where he should go to make a complaint. He then returned and stood across the street from the
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theater. At this time the manager of the theater came over to him and told him that Chiselm said
he was drunk to which he replied that he had not been drinking. In addition to his own testimony,
plaintiff introduced the testimony of three physicians as to the extent of his injuries, as well as
the testimony of several witnesses in corroboration of plaintiff's story as to the circumstances of
the assault. Plaintiff's version of the episode was contradicted by defendant Chiselm, by the head
usher of the theater and by a police officer on duty outside the theater, all of whom testified that
plaintiff was drunk, disorderly, profane, and struck the first blow. It was admitted that a scuffle
took place in ejecting respondent from the theater.


(1) It is not contended that the evidence is insufficient to *253  support the finding of the jury
against appellant Chiselm. The appellant theater proprietors urge, however, that no evidence was
introduced to show that the assault was committed by Chiselm while acting within the scope of his
authority and course of his employment. It is argued that aside from the evidence that Chiselm's
duties included checking ticket stubs, “there was no evidence introduced by respondent nor any
testimony whatsoever as to the nature of the duties of appellant Chiselm; the purpose for which
he was employed; whether he did nor did not have any authority to, or whether it was or was not
a part of his duties to, eject any person from the theater; whether or not that which it is alleged he
did was in the transaction of the business of these appellants.”


The record reflects that defendant Chiselm was a special police officer of the city of Los Angeles,
admittedly employed by defendant theater owners. As to defendant Chiselm's duties, the manager
of the theater testified as follows:


“Q. And among Mr. Chiselm's duties has been the checking of tickets, ticket stubs? A. Yes, sir.


“Q. And he put people out of the theater who remained there longer than one show? A. No, not
necessarily longer than one show. He checked the tickets to see-had a lot of people sneaking into
the theater, breaking into the theater, and we check stubs, and we also had to check tickets of a lot
of little kids who came in and stayed all day, and at parents' request we checked the theater, but
we never objected to anyone in the theater staying over through a show.”


That defendant Chiselm's duties were not confined to checking tickets or ticket stubs is shown by
his own testimony, when he stated that he did not remember checking any tickets on the afternoon
in question because “I was a little busy that afternoon after the extra officer came on, and I had
business that took me upstairs.” The “extra officer” was Arthur D. Wilson, a regularly appointed
and acting police officer of the city of Los Angeles, who according to his own testimony was
employed and paid by defendant theater owners for his work “on special detail at the theater that
day,” in which capacity he had served “on numerous occasions.”
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Andy Allen, employed as head usher and assistant manager of the theater, testified that on the
day with which we are here concerned he noticed the plaintiff standing in the “aisle-way” and
asked him “to find a seat and sit down”; that subsequently he encountered plaintiff near but outside
of the men's *254  restroom, where he was “talking loud, and acting like someone did when he
was drunk.” The witness then requested plaintiff to “find a seat inside or outside,” to which the
plaintiff replied that he “ain't going to do either one.” The assistant manager did not attempt to
enforce his order given the plaintiff, but instead, according to his testimony, he “went upstairs and
got Chiselm ... and told him about this fellow and he came back down.” The admitted altercation
which gave rise to this litigation then ensued. While the evidence concerning the encounter was
in marked conflict, the jury adopted the version thereof as given by plaintiff and the witnesses
produced in his behalf. Appellants concede that under oft-repeated rules, this court cannot interfere
with the conclusion arrived at by the triers of fact and the legally constituted arbiters thereof. If the
jury believed, as their verdict indicates they did, the testimony offered in behalf of plaintiff and
rejected that presented on behalf of the defendants, it must be held that, factually speaking, there
is in the record evidence of sufficient substantiality to support the verdict rendered.


In view of the foregoing testimony, we are persuaded that the facts and circumstances thereof were
sufficient for the jury to conclude therefrom that Chiselm had authority to patrol the theater, to
check the ticket stubs, and to take such action as to him seemed necessary in order to preserve
peace, order and decorum upon the theater premises. Indeed, upon the particular occasion with
which we are here concerned, defendant Chiselm was specifically called by the assistant manager
to handle a situation where plaintiff, a patron of the theater, was allegedly conducting himself in a
loud and boisterous manner. (2) The test of the employer's responsibility for the act of his employee
was described in Cosgrove v. Ogden, 49 N.Y. 255, 257 [10 Am.Rep. 361], as “not whether such
act was done according to the instructions of the master to the servant, but whether it is done in
the prosecution of the business that the servant was employed by the master to do.”


Section 2338 of the Civil Code, so far as applicable here, reads as follows: “A principal is
responsible to third persons for the negligence of his agent in the transaction of the business of
the agency, including wrongful acts committed by such agent in and as a part of the transaction
of such business. ...” In fixing responsibility upon the employer, the test is whether at the time of
doing the wrongful act the employee *255  was acting in behalf of the employer and not on his
own account. It is not required that the employer expressly authorize the employee to commit the
tort if it was committed in the course of the transaction of the employer's business. (3) In the case
at bar we are impressed that there is evidence justifying a finding that the conduct of defendant
Chiselm was a part of and done in connection with the transaction of his employer's business, and
was not a departure therefrom to accomplish an independent purpose of his own.


(4) Whether or not defendant Chiselm acted in the course of his employment in doing what the jury
found he did is primarily a question of fact for the jury to determine. (Hiroshima v. Pacific Gas &
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Elec. Co., 18 Cal.App.2d 24, 29 [63 P.2d 340]; Stansell v. Safeway Stores, Inc., 44 Cal.App.2d 822,
826 [113 P.2d 264]; Dolinar v. Pedone, 63 Cal.App.2d 169, 175 [146 P.2d 237]; 35 Am.Jur. 1040.)


(5) It is next contended by appellants that what defendant Chiselm did was done as a special police
officer in the discharge of his police duties. This issue was not raised by the pleadings or at the trial,
nor was any request made for appropriate instructions to the jury in that regard. Notwithstanding
it is presented for the first time on appeal, we have considered the same and are convinced the
contention is without merit. By their answers all defendants admitted that defendant Chiselm was
an employee of defendant theater owners. As a special police officer, Chiselm's sworn duty was
to preserve the public peace and to arrest those who were engaged in a breach thereof. As an
employee of defendant theater owners, his duty was to protect his employers' property, check ticket
stubs and maintain order upon the premises. In the operation of their business, it was necessary
for defendant theater owners to so conduct the same as to make it attractive to their patrons. This
policy necessitated their restraining or evicting anyone who might by rude or boisterous conduct
annoy or offend others. There are many acts which might not be criminal but which would offend
against good order, decorum and manners, which defendant theater owners would be authorized
to restrain and justified in not permitting upon the theater premises. From the testimony in the case
at bar and the acts of the assistant manager, we are convinced that there was evidence justifying
the conclusion that it was in furtherance of this policy that defendant theater owners employed
defendant Chiselm. In more than one way it is at once apparent that it would be to *256  the
advantage of defendant theater owners to employ men who were regular or special police officers,
but the fact remains that while so employed they were the employees of such theater owners and
the latter were responsible for their acts done in the course of such employment. So far as such
employees might make arrests for the commission of crimes upon the premises they were acting
as police officers, but in checking ticket stubs, restraining unseemly, rude or boisterous conduct,
and regulating good order in and about the theater, such employees were acting as agents of the
theater owners and not as police officers. Under the circumstances here present, the contention
of defendant theater owners that defendant Chiselm was acting solely in his capacity as a police
officer, or that he acted under instructions of Police Officer Wilson, also employed in a similar
capacity by defendant theater owners, cannot be sustained.


(6) It is claimed by appellant theater owners that there was no evidence whatsoever of ratification
by them of any alleged unlawful act of defendant Chiselm other than that the latter was retained
in the employ of the former. The case of Edmunds v. Atchison etc. Ry. Co., 174 Cal. 246, 249
[162 P. 1038], relied upon by appellants, is authority for the statement that failure to discharge an
agent guilty of oppressive acts toward patrons of the employer is in itself evidence tending to show
ratification. The intrinsic weight or value of such evidence is dependent upon the circumstances
attending such retention by the defendant employer. If the employer, after knowledge of or
opportunity to learn of the agent's misconduct, continues the wrongdoer in service, the employer
may become an abettor and may make himself liable in punitive damages. In the instant case,
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Mr. Allen, assistant manager of the theater, admittedly knew everything that had occurred on the
afternoon in question. True, his recitation of such events was in conflict with that of plaintiff, but
the jury was entitled to believe the latter as to the true happenings which the assistant manager
witnessed. Mr. Maloney, the theater manager, talked with plaintiff shortly after the altercation,
and again the jury was entitled to disbelieve the manager's story as to what plaintiff told him and
to accept as true plaintiff's testimony as to what he related to Manager Maloney in connection
with what happened to him at the hands of defendant Chiselm. Defendant theater owners had
ample opportunity to learn of the alleged conduct of their employee and if they failed to avail
themselves *257  of such opportunity, but continued the employee in their service without making
investigation or attempting to redress the wrong claimed to have been done, they cannot now be
heard to complain.


(7) Appellant theater owners urge that the court committed errors of law prejudicial to them in the
giving or failure to give certain instructions. In that regard, it is first asserted that the court erred
in giving four instructions whereby the jury was advised as to the liability of appellant theater
owners upon the theory of respondeat superior without admonishing the jury that such appellants
were not liable in the event that defendant Chiselm was acting in the discharge of his duties as
a police officer, and that “it is a presumption of law that the acts of a special police officer are
performed in his capacity as such officer.” The answer to this claim is that appellant theater owners
neither pleaded, nor offered any instruction to the effect, that defendant Chiselm was acting in the
discharge of his duties as a police officer. All of the testimony was to the effect that defendant
Chiselm was attempting, not to arrest plaintiff for any infraction of the law, but to eject him from
the theater, and as directed by Police Officer Wilson, “take him on down to the corner and get him
around the corner.” If appellant theater owners desired to raise the affirmative defense that any acts
of defendant Chiselm were in the line of duty as a police officer or under the direction of a regular
police officer of the city of Los Angeles and that no liability could therefore attach to them, they
should have done so by appropriate pleadings and should have made a timely request for proper
instructions to the jury thereon. The instructions complained of contained all the elements properly
essential to a recovery under the pleadings and the evidence, and therefore met the requirements
prescribed in Douglas v. Southern Pacific Co., 203 Cal. 390, 393 [264 P. 237], and Mazzotta v. Los
Angeles Ry. Corp., 25 Cal.2d 165, 169, 170 [153 P.2d 338], for formula instructions.


(8a) Appellant theater owners earnestly insist that the trial court erred to their prejudice in giving
to the jury, at the request of respondent, formula instructions advising them that a verdict might be
rendered for plaintiff if the jury found certain facts to be true, without admonishing the jury that the
facts upon which a verdict for plaintiff could be rendered must be proven by a preponderance of the
evidence, and that the court failed to instruct the jury upon which party the *258  burden of proof
rested. We do not deem it necessary here to set forth the many instructions about which appellant
theater owners complain, as including a formula and not containing all elements essential to a
recovery, because to do so would unduly prolong this opinion, and as we view all the instructions
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together in their entirety the jury was fully and fairly admonished as to the law applicable to the
case. In such a situation it has been held that although certain instructions may not include all of
the factors essential to a recovery by the plaintiff, the use of such formula instructions does not
constitute prejudicial error. (Miner v. Dabney-Johnson Oil Corp., 219 Cal. 580, 588 [28 P.2d 23];
Westover v. City of Los Angeles, 20 Cal.2d 635, 638 [128 P.2d 350]; Wells v. Lloyd, 21 Cal.2d 452,
457 [132 P.2d 471]; Mazzotta v. Los Angeles Ry. Corp., supra, pp. 165, 170.) In the case of Dawson
v. Boyd, 61 Cal.App.2d 471, 483 [143 P.2d 373] (hearing denied by Supreme Court), it was said:


“Plaintiff also urges that the due care instruction was a formula instruction, and contends that since
it omitted all reference to the theory of a statutory violation it was incomplete and erroneous, citing
Rush v. Lagomarsino, 196 Cal. 308 [237 P. 1066]. She also contends the due care instruction was
in conflict with the statutory violation instruction. The rigid rules formerly applicable to formula
instructions have been greatly modified in recent years. Where the omitted element is fully, fairly
and correctly covered by other instructions, and where, from a reading of the instructions as a
whole, it is obvious that the jury was not misled, the failure to include one element in a formula
instruction is not prejudicial. [Citing cases.]” (Italics added.)


In the instant case the court adequately and correctly instructed the jury that “the burden of proof
by a preponderance of the evidence is, however, on the plaintiff, to show that the said Willie B.
Chiselm did commit an assault and battery upon the plaintiff, as alleged in his complaint, and also
to prove by a preponderance of the evidence that at the time of the alleged assault and battery,
if you find the same did occur, the defendant Willie B. Chiselm was acting in the scope of his
employment and in connection with the business of the remaining defendants. ...”


Again the court admonished the jury: “In civil actions the party who asserts the affirmative of an
issue must carry the burden of proving it. In other words, the •burden of proof' as *259  to that
issue is on that party. This means that if no evidence were given on either side of such issue, your
finding as to it would have to be against that party. When the evidence is contradictory, the decision
must be made according to the preponderance of evidence, by which is meant such evidence as,
when weighed with that opposed to it, has more convincing force, and from which it results that the
greater probability of truth lies therein. Should the conflicting evidence be evenly balanced in your
minds, so that you are unable to say that the evidence on either side of the issue preponderates,
then your finding must be against the party carrying the burden of proof, namely, the one who
asserts the affirmative of the issue.”


The court further instructed the jury: “Whenever in these instructions I state that the burden, or the
burden of proof, rests upon a certain party to prove a certain allegation made by him, the meaning
of such an instruction is this: that unless the truth of that allegation is proved by a preponderance
of the evidence, you shall find the same to be not true. The term •preponderance of the evidence'
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means such evidence as, when weighed with that opposed to it, has more convincing force, and
from which it results that the greater probability of truth lies therein.”


The jury was further instructed as follows:


“While there are several defendants in this action, 3 of them, Popkin, Ringer & Berman, have been
sued on the theory that they are principals for whom the other defendant Chiselm was acting as
agent, within the scope of his authority at the time of the events out of which the assault and battery
occurred. Whether the facts support this theory is an issue that you may have to decide, inasmuch
as plaintiff's contentions in this respect have been denied.


“If you find that the defendant Chiselm is not liable, then, of course, it becomes unnecessary to
consider the question of agency, because in that event the defendant Popkin, Ringer & Berman
may not be held liable, even if agency existed. But if you find that the defendant Chiselm is liable,
you then must decide whether, at the time of his participation in events proximately causing the
alleged assault or battery, he was acting as agent for the other defendants and within the scope of his
authority. If you find either that defendant Chiselm was not then the agent of the other defendants,
or, if the agent was not acting within the scope of his authority, then your verdict must be in favor of
the defendants Popkin, Ringer & Berman. *260  But if you find that the one defendant was acting
as the agent of the others, and within the scope of his authority, then if one is liable, all are liable.”


(9) In other instructions the court correctly set forth what constitutes an assault or battery,
giving the code definitions thereof Pen. Code, §§ 240, 242). If appellant theater owners desired
further elaboration upon these instructions they should have so requested by proffering additional
instructions thereon.


In several instructions the court admonished the jury that plaintiff could not recover against
defendant theater owners for the wrongful acts of their codefendant Chiselm unless such wrongful
acts, if any, “were committed in and as a part of the transaction of the business of said Harry M.
Popkin, Jack Y. Berman and Arthur Ringer, copartners doing business as Lincoln Theatre.” The
court also advised the jury of the liability of a principal to third parties for the wrongful acts of his
agent in the language of section 2338 of the Civil Code.


The court emphatically instructed the jury “that an employer is not liable for the malicious acts
of his employee committed outside of the scope of such employment. The wrongful acts must be
those which the servant is empowered under such circumstances to do. It must be something which
the employment contemplated”; and “if an employee steps aside from his employer's business, for
no matter how short a time, to commit a wrong not connected with such business, the employer
is not responsible to the person injured by such wrong”; and further, that “when an employee
acts without any reference to the services for which he is employed, and not for the purpose of
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performing the work of his employer, but to effect some independent purpose of his own, the
employer is not responsible in that case for either the act or omission of the employee.”


The jury was also admonished with reference to the right and duty of a theater proprietor to insist
that every patron shall conduct himself with proper decorum, so that good order may be preserved,
and to that end such proprietor may adopt and enforce reasonable and proper regulations, using
if necessary reasonable force to evict a patron who refuses to leave and persists in violating
proper and reasonable regulations. The court also instructed the jury as to the terms of a city
ordinance prohibiting any one except an usher or employee of any theater while actually on duty
from standing in or obstructing any aisle, passage way or exit of such theater, and *261  again
admonished the jury as to the right of a motion picture theater operator to remove therefrom any
person persisting in a violation of said ordinance. The court gave a further instruction on the right
of defendant Chiselm to use such force as to him appeared reasonably necessary to repel or resist
any unlawful assault upon him by the plaintiff.


(10) Contrary to appellant theater owners' contention, the court properly instructed the jury upon
the essential elements necessary to fasten liability upon such appellants, advising the jury as
heretofore set forth that such acts must be committed within the scope of the employee's authority
or course of employment. With reference to any award of punitive and exemplary damages, the
jury was properly instructed as to the law applicable to subsequent ratification and approval of
any malicious or oppressive acts of the employee by the employer as a prerequisite to an award
of exemplary damages against such employer.


(11) From a reading of the instructions as a whole we are not impressed with appellant theater
owners' claims that plaintiff's instruction No. 9 was confusing and misled the jury by advising
them that even though they were convinced that plaintiff was entitled to recover judgment only
against defendant Chiselm they might nevertheless award such damages as in their opinion would
compensate plaintiff as against all defendants. It cannot be assumed that the jury believed that if
under the evidence only one of the defendants was liable that they could or would assess damages
against defendants whom they believed to be innocent of wrongdoing. Furthermore, the court in
clear and understandable language pointed out to the jury under what circumstances the defendant
Chiselm, the employee, would be liable, and in equally clear language advised the jury under what
circumstances such liability would extend to defendant employers.


(8b) An appellate tribunal, in reviewing instructions, must consider the charge as a whole and give
to them in their entirety a reasonable construction from the standpoint of their probable effect upon
the jury. Guided by that rule, an examination of the entire charge given in the instant case does
not reveal any prejudicial error requiring a reversal of the judgment. Whatever errors appellants
have pointed out in certain instructions were errors of omission, and all such claimed omissions
were supplied by other instructions to which we have adverted herein, so that no prejudice ensued
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to the *262  defendants. (Wells v. Lloyd, supra, 452, 458, 459; Westover v. City of Los Angeles,
supra, 637; Miner v. Dabney Johnson Oil Corp., supra, 583; Mazzotta v. Los Angeles Ry. Corp.,
supra, 170.)


Finally appellant theater owners earnestly urge that the damages herein awarded to plaintiff were
excessive and appear to have been given under the influence of passion and prejudice. In this
connection appellants contend that the general verdict herein included an award to respondent
of punitive damages, the court having instructed the jury upon the request of respondent with
reference thereto. As heretofore indicated, the jury was properly instructed upon the issue of
exemplary damages, but just what sum was awarded for compensatory damages and for punitive
damages does not appear. No request was made for a form of verdict suitable for such segregation
of damages. Upon the authority of Phelps v. Arnold, 112 Cal.App. 518, 520 [297 P. 31], we shall
therefore regard both elements of damage as entering into the total, and properly so. There is in the
record substantial evidence that plaintiff was set upon and forcibly and violently beaten without
provocation. There was medical testimony which contained a history showing that following the
assault upon him plaintiff suffered from what he termed “spells,” which were characterized by “an
intense headache and then a feeling of confusion and on several occasions a collapse and falling
to the ground ...; that on several occasions when these spells came on him he had to be taken to
his home by bystanders in automobiles and then he would be unable to carry on his work although
he had tried to do it.” There was also medical testimony that plaintiff's complaints were such as
“one does see characteristically in patients who have had an injury to the brain. ...” Other medical
testimony was to the effect that there was “some change in the personality” of plaintiff, attributable
to “the concussion of the brain which he suffered.” One doctor testified that “his condition will
be permanent; he will suffer always the same troubles in the kind of headaches or nervousness,
that diagnosis, all of his life.” There was also evidence given by plaintiff's acquaintances as to his
suffering from fainting spells, dizziness and inability to work.


In 4 American Jurisprudence, under “Assault and Battery,” page 213, we find the following with
reference to compensatory damages: “The plaintiff should be awarded such *263  damages as
will fully compensate him for the injuries directly flowing from the alleged assault and for all
detriment proximately caused by the defendant's wrongful act. This includes compensation for the
prospective damage that is certain to follow from the nature of the injury—that is, all consequences
of the injury, future as well as past—and an allowance for mental suffering and for the indignity,
disgrace, and mortification to which he has been subjected or which he has experienced. Other
elements that properly may be taken into consideration by the jury in determining the amount of
the damages to be awarded to the plaintiff in an action for assault and battery include the loss of
time and labor suffered by the plaintiff as a result of the injury, expenses incurred for medical and
surgical attention made necessary by the assault, physical pain and suffering, diminished capacity
for work caused by the injuries received, impaired mental powers, mutilation, and disfigurement.”
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(12) Relief from allegedly excessive damages is available only when it appears that the damages
awarded have been given under the influence of passion or prejudice. Code Civ. Proc., § 657, subd.
5.) Treating the verdict herein as one in which the elements of both compensatory and exemplary
damages entered into the total, and in view of the circumstances surrounding the assault made
upon the plaintiff, as testified to by several witnesses, the verdict cannot be said to be excessive or
that it was not the result of the fair, unbiased judgment of the jury. As was said in Green v. Stewart,
106 Cal.App. 518, 531, 532 [289 P. 940], “It is the province of the jury and then of the trial court
upon motion for new trial, to determine and fix the amount of damages awarded a litigant. They
have the witnesses before them and can weigh and consider all the circumstances of the case. All
presumptions are in favor of the correctness of the judgment, and under the circumstances of this
case we cannot hold it excessive.” Also in Wilson v. Fitch, 41 Cal. 363, 386, we find the following:


“The Court will not interfere in such cases unless the amount awarded is so grossly excessive as to
shock the moral sense, and raise a reasonable presumption that the jury was under the influence of
passion or prejudice. In this case, whilst the sum awarded appears to be much larger than the facts
demanded, the amount cannot be said to be so grossly excessive as to be reasonably imputed only
to passion or prejudice *264  in the jury. In such cases there is no accurate standard by which to
compute the injury, and the jury must, necessarily, be left to the exercise of a wide discretion; to
be restricted by the Court only when the sum awarded is so large that the verdict shocks the moral
sense, and raises a presumption that it must have proceeded from passion or prejudice.”


(13) So in the case at bar, while plaintiff's damages, so far as permanent injuries were concerned,
might have been fully compensated by a lesser amount than was awarded, that was a matter within
the sound discretion of the jury in the first instance and the trial judge on hearing of the motion
for new trial. After a review of the decisions of the appellate courts of this state in similar cases,
we cannot hold that the damages awarded in the case at bar were excessive, nor can we say, under
all the facts and circumstances here present, that the damages are so outrageously excessive as
to suggest at first blush passion, prejudice or corruption. Therefore they cannot be set aside on
appeal. (Conner v. Henderson 108 Cal.App. 237, 242 [291 P. 641].)


Appellant Chiselm, the theater employee, has filed a separate brief in his own behalf, but the
contentions therein made are similar to those advanced by appellant theater owners. The main
attack is upon the instructions given and claimed omissions therein. These claims, as well as
appellant Chiselm's contention concerning his right to use force, are adequately answered by what
we have heretofore said of and concerning the instructions given, their correctness and freedom
from prejudicial error as to any of the appellants.


For the reasons herein stated, the judgment is affirmed.
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York, P. J., and Doran, J., concurred.
A petition for a rehearing was denied July 22, 1946. *265


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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65 Cal.App.4th 833, 77 Cal.Rptr.2d 12, 77 Fair
Empl.Prac.Cas. (BNA) 605, 98 Daily Journal D.A.R. 7985


ISELA MURILLO, Plaintiff and Appellant,
v.


RITE STUFF FOODS, INC., Defendant and Respondent.


No. B114877.
Court of Appeal, Second District, Division 1, California.


Jun 30, 1998.


SUMMARY


An employee brought an action against her former employer for wrongful discharge, sexual
harassment, and other contractual and tort claims. The trial court granted defendant summary
judgment on the ground that the after-acquired-evidence doctrine barred all of her claims, since
it was undisputed that plaintiff obtained false resident alien and Social Security cards and then
used them to obtain her employment with defendant. (Superior Court of Los Angeles County, No.
BC141851, James Allen Bascue, Judge.)


The Court of Appeal reversed. The court held that defendant failed to establish that the after-
acquired-evidence doctrine barred the wrongful discharge and contractual claims as a matter of
law. There was enough evidence to raise a question of fact as to whether defendant actually
would have refused to hire plaintiff or would have fired her immediately upon learning of her
undocumented status. However, the unclean hands doctrine would bar those claims as a matter
of law, since plaintiff's misrepresentation went to the heart of the employment relationship and
related directly to her wrongful discharge and contractual claims. The court also held that the after-
acquired-evidence doctrine did not bar plaintiff's discrimination claims or other tort claims as a
matter of law. Plaintiff alleged injury during her employment that included mental, psychological,
and physical injuries, and she was not required to resign or be discharged to have a cause of action
for sexual harassment. Nor did her status as an undocumented alien bar her from the protections
of employment law; the tortious conduct alleged, which occurred before plaintiff's discharge, did
not result in injury caused or justified by conduct attributable to her. The court further held that
the unclean hands doctrine did not bar plaintiff's discrimination and tort claims as a matter of
law. Plaintiff's alleged injuries were not the consequences of her fraud but of her supervisor's
despicable conduct and her employer's tolerance of that *834  conduct. (Opinion by Spencer, P.
J., with Masterson, J., and Dunn, J., *  concurring.)
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* Judge of the Municipal Court for the Long Beach Judicial District, assigned by the Chief
Justice pursuant to article VI, section 6 of the California Constitution.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 8--Affidavits--Construction--Burden of Proof-- Review.
Summary judgment properly is granted if there is no question of fact and the issues raised
by the pleadings may be decided as a matter of law. To secure summary judgment, a moving
defendant may prove an affirmative defense, disprove at least one essential element of the
plaintiff's cause of action, or show that an element of the cause of action cannot be established.
The defendant must show that under no possible hypothesis within the reasonable purview of
the allegations of the complaint is there a material question of fact that requires examination by
trial. Inasmuch as summary judgment is a drastic procedure and should be used with caution,
the moving party's papers are strictly construed, while the opposing party's papers are liberally
construed. Notwithstanding the strict construction given the moving party's evidence and the
liberal construction given to that of the opposing party, the opponent has the burden of showing
triable issues of material fact do exist; he or she may not rely on the pleadings. The court must
consider presumptions and draw inferences from the facts adduced where the inference is the only
reasonable one that may be drawn. The court has no power in a summary proceeding to weigh one
inference against another or against other evidence, however. On appeal, the matter is reviewed
de novo.


(2)
Employer and Employee § 9--Actions for Wrongful Discharge--Fair Employment and Housing
Act Versus Title VII of Civil Rights Act.
The Fair Employment and Housing Act (Gov. Code, § 12900 et seq.) offers greater protection
and relief to employees than does title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et
seq.). An employer is strictly liable for damages an employee incurs as a result of a supervisor's
or agent's sexual harassment (Gov. Code, § 12940, subd. (h)(1)). Moreover, the courts may award
unlimited compensatory and punitive damages (Gov. Code, § 12965, subd. (c)(3)).


(3a, 3b)
Employer and Employee § 9--Actions for Wrongful Discharge-- After-acquired-evidence
Doctrine.
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The after-acquired-evidence doctrine serves as a complete or partial defense to an employee's
*835  claim of wrongful discharge. It comes into play when, after an employee's termination, the
employer learns of employee wrongdoing that would have resulted in the employee's discharge
in any event. The employer must show that such a firing would have taken place as a matter
of settled company policy. However, while employee misconduct may be a supervening cause
for termination, inquiry into whether the employer discriminated against the employee does not
thereby necessarily become irrelevant. This is so because antidiscrimination statutes serve a broad
public purpose-to eradicate discrimination in the workplace. These statutes reflect a societal
condemnation of invidious bias in employment decisions. Permitting an injured employee to
recover damages and other available relief vindicates both the deterrence and the compensation
objectives of an antidiscrimination statute. Moreover, the unclean hands doctrine does not mandate
a different result. That doctrine does not apply where Congress authorizes broad equitable relief
to serve important national policies, and the defense has been rejected where a private suit serves
important public purposes. Nonetheless, the employee's conduct is relevant to take due account of
the lawful prerogatives of the employer in the usual course of its business and the corresponding
equities that it has arising from the employee's wrongdoing. These considerations will vary from
case to case.


(4)
Equity § 6--Principles and Maxims--Doctrine of Unclean Hands-- Applicability.
The doctrine of unclean hands rests on the maxim that the party who comes into equity must
come with clean hands. This maxim closes the doors of a court of equity to one tainted with
inequitableness or bad faith relative to the matter in which he or she seeks relief, however improper
may have been the behavior of the defendant. In California, the doctrine of unclean hands may
apply to legal as well as equitable claims. It is not every wrongful act nor even every fraud
that prevents a suitor in equity from obtaining relief. The misconduct must relate directly to the
transaction concerning which complaint is made, i.e., it must pertain to the very subject matter
involved and affect the equitable relations between the litigants. Accordingly, relief is not denied
because the plaintiff may have acted improperly in the past or because such prior misconduct may
indirectly affect the problem before the court.


(5a, 5b)
Employer and Employee § 9--Actions for Wrongful Discharge-- Unclean Hands Doctrine--
After-acquired-evidence Doctrine--Employee's False Resident Alien and Social Security Cards--
Wrongful Discharge and Contractual Claims.
In an action *836  by an employee against her former employer for wrongful discharge, sexual
harassment, and other contractual and tort claims, defendant failed to establish that the after-
acquired-evidence doctrine barred plaintiff's wrongful discharge and contractual claims as a matter
of law, even though it was undisputed that plaintiff obtained false resident alien and Social Security
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cards and then used them to obtain her employment with defendant. There was enough evidence
to raise a question of fact as to whether defendant actually would have refused to hire plaintiff
or would have fired her immediately upon learning of her undocumented status. The evidence
supported an inference that defendant tacitly condoned the hiring of undocumented aliens as
long as they presented false documentation. However, the unclean hands doctrine would bar the
wrongful discharge and contractual claims as a matter of law, since plaintiff's misrepresentation
went to the heart of the employment relationship and related directly to her wrongful discharge
and contractual claims.


[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, § 163 et seq.]


(6a, 6b, 6c)
Employer and Employee § 9--Actions for Wrongful Discharge--After-acquired-evidence
Doctrine--Employee's False Resident Alien and Social Security Cards--Discrimination and Tort
Claims.
In an action by an employee against her former employer for wrongful discharge, sexual
harassment, and other tort claims, based on allegations that plaintiff's supervisor touched her
inappropriately, made sexual propositions and lewd remarks to her, and insulted her in front of
coworkers, the after-acquired-evidence doctrine did not bar plaintiff's discrimination claims as a
matter of law, notwithstanding that plaintiff obtained false resident alien and Social Security cards
in order to obtain the employment. Plaintiff alleged injury during her employment that included
mental, psychological, and physical injuries, and she was not required to resign or be discharged
to have a cause of action for sexual harassment. Nor did her status as an undocumented alien
bar her from the protections of employment law. Barring her claim for sexual harassment during
her employment would not serve the purposes of the antidiscrimination statutes, which are to
end employment discrimination and leave the plaintiff in the same position he or she would have
been in but for the employer's wrong. Nor were plaintiff's tort claims barred by the after-acquired-
evidence doctrine. The tortious conduct alleged, which occurred before plaintiff's discharge, did
not result in injury caused or justified by conduct attributable to her. *837


(7)
Employer and Employee § 9--Actions for Wrongful Discharge-- Discriminatory Conduct and
Sexual Harassment.
When the workplace is permeated with discriminatory intimidation, ridicule and insult that is
sufficiently severe or pervasive to alter the conditions of the victim's employment and create
an abusive working environment, Gov. Code, § 12940, subd. (h), is violated. That is, once
discriminatory conduct in the form of sexual harassment meets this requirement, the wrong and
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the injury occasioned by it are complete even though the plaintiff does not lose any tangible job
benefit (Gov. Code, § 12940, subd. (h)).


(8)
Employer and Employee § 10--Actions for Wrongful Discharge--Damages-- Fair Employment
and Housing Act.
In a civil action under the Fair Employment and Housing Act (Gov. Code, § 12900 et seq.), an
injured employee is entitled to all relief generally available in noncontractual actions, including
punitive damages. Employment discrimination, particularly that involving sexual harassment,
can cause emotional distress and that such distress is compensable under traditional theories
of tort law. Compensable emotional distress runs the full gamut of intangible mental suffering,
including fright, nervousness, grief, anxiety, worry, mortification, shock, humiliation, indignity,
embarrassment, apprehension, terror, or ordeal.


(9)
Employer and Employee § 9--Actions for Wrongful Discharge--Unclean Hands Doctrine--
Employee's False Resident Alien and Social Security Cards-- Discrimination and Tort Claims.
In an action by an employee against her former employer for wrongful discharge, sexual
harassment, and other tort claims, based on allegations that plaintiff's supervisor touched her
inappropriately, made sexual propositions and lewd remarks to her, and insulted her in front of
coworkers, the unclean hands doctrine did not bar plaintiff's discrimination and tort claims as
a matter of law, notwithstanding that plaintiff obtained false resident alien and Social Security
cards in order to obtain employment. Whether this doctrine bars recovery depends upon the
analogous case law, the nature of the misconduct, and the relationship of the misconduct to the
claimed injuries. Plaintiff's alleged injuries were not the consequences of her fraud but of her
supervisor's despicable conduct and her employer's tolerance of that conduct. There thus was no
direct connection between her wrongdoing and the harm she suffered. Moreover, refusing relief
would have permitted the employer to escape the consequences of very serious allegations, and
would have rewarded highly condemnable conduct. Aiding plaintiff was the lesser evil. *838


(10)
Employer and Employee § 9--Actions for Wrongful Discharge--Respondeat Superior--Tort
Claims.
In an action by an employee against her former employer for wrongful discharge, sexual
harassment, and other tort claims, based on allegations that plaintiff's supervisor touched her
inappropriately, made sexual propositions and lewd remarks to her, and insulted her in front of
coworkers, plaintiff's tort claims were not barred on the basis that sexual harassment was not
within the scope of the supervisor's employment. Plaintiff did not necessarily need to rely upon
the doctrine of respondeat superior as to her tort claims. A principal is liable when it ratifies an
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originally unauthorized tort. The failure to discharge an agent or employee may be evidence of
ratification. If the employer, after knowledge of or opportunity to learn of the agent's misconduct,
continues the wrongdoer in service, the employer may become an abettor and may make himself
liable in punitive damages. In this case, plaintiff alleged facts which, if proven, could be viewed
as establishing defendant's ratification of the supervisor's tortious conduct. If so, plaintiff could
hold defendant liable for that conduct.


COUNSEL
Eli Estrada, Barboza & Associates, Carla D. Barboza and Maria Hanna Joseph for Plaintiff and
Appellant.
Horvitz & Levy, Barry R. Levy, Andrea M. Gauthier, Jones, Hirch, Connors & Bull and Alan G.
Saler for Defendant and Respondent.


SPENCER, P. J.


Introduction
Plaintiff Isela Murillo appeals from a summary judgment entered in favor of defendant Rite Stuff
Foods, Inc. We reverse the judgment.


Procedural and Factual Background 1


On January 3, 1996, plaintiff sued defendant and its agents for sexual harassment, wrongful
termination, breach of contract and the contractual *839  covenant of good faith and fair
dealing, general negligence, negligent supervision and retention of an employee, invasion of
privacy, assault, battery, false imprisonment and the intentional and negligent infliction of
emotional distress. Plaintiff's claims arose from her three-month employment with defendant. She
commenced her employment as an assembler on February 6, 1995.


1 More detailed facts will appear in the body of the opinion as they are necessary to a discussion
of the issues.


Throughout her employment, plaintiff alleges, her immediate supervisor, Efren Atilano (Atilano),
touched her inappropriately and made crude sexual propositions and lewd remarks to her. He
isolated her from other employees to facilitate his predations. He insulted her in front of her
coworkers. Atilano engaged in all of this conduct against plaintiff's will.


On two separate occasions, plaintiff complained of Atilano's conduct to Jose Orlando Tobar
(Tobar), the plant manager. Tobar assured her that he would take care of the matter. Defendant
did nothing to investigate or remediate the situation, however. Instead, on May 4, 1995, defendant
suspended her for one week. Thereafter, on May 15, defendant terminated her employment.
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During discovery, defendant took plaintiff's deposition. She acknowledged that she was an
undocumented alien. At the suggestion of Atilano, she had gone to Alvarado Street between
Seventh and Eighth Streets and had purchased false resident alien and Social Security cards. She
used these documents to secure her employment.


Upon learning these facts, defendant moved for summary judgment, asserting plaintiff's claims
were barred by the doctrine of after-acquired evidence. Plaintiff promptly dismissed those causes
of action and her claims related to her discharge.


According to defendant's president, Thomas T. Madden (Madden), defendant would not have hired
plaintiff had it known of her illegal status when she applied for employment. Had defendant learned
of her status after she was employed, it would have fired her immediately. According to Tobar, it
was company policy that every worker have government authorization to work in this country.


In opposition to the motion for summary judgment, plaintiff relied on her own deposition testimony
that Atilano knew she was undocumented yet told her how and where to obtain false documents
and to use these documents to secure employment with defendant. She also relied on the deposition
testimony of Claudia Valadez (Valadez), one of defendant's employees. *840


According to Valadez, who worked under the immediate supervision of Larry Bates (Bates),
defendant's general manager, defendant knew its workers were undocumented but took no steps
to discharge them. When Valadez was filling out forms for an insurance company, she checked
employees' resident alien cards. She told Bates the company was employing mostly undocumented
aliens. She could tell that the documents they had submitted were false. She told Bates the
employees went to Huntington Park to obtain false documents.


Valadez talked to Bates about this more than once. On one occasion, Bates responded that the
undocumented employees got their resident alien cards in Tijuana. Madden commented once that
most of his employees were undocumented.


Contention
Plaintiff contends the trial court erred in granting summary judgment on the ground that the after-
acquired-evidence doctrine bars all of her claims. For the reasons set forth below, we agree.


Discussion
(1) Summary judgment properly is granted if there is no question of fact and the issues raised
by the pleadings may be decided as a matter of law. (Code Civ. Proc., § 437c, subd. (c); Mars
v. Wedbush Morgan Securities, Inc. (1991) 231 Cal.App.3d 1608, 1613 [283 Cal.Rptr. 238].) To
secure summary judgment, a moving defendant may prove an affirmative defense, disprove at least
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one essential element of the plaintiff's cause of action (Albert v. Southern Pacific Transportation
Co. (1994) 30 Cal.App.4th 529, 533 [35 Cal.Rptr.2d 777]; Chevron U.S.A., Inc. v. Superior Court
(1992) 4 Cal.App.4th 544, 548 [5 Cal.Rptr.2d 674]) or show that an element of the cause of action
cannot be established (Gribin Von Dyl & Associates, Inc. v. Kovalsky (1986) 185 Cal.App.3d 653,
663 [230 Cal.Rptr. 50]). (Code Civ. Proc., § 437c, subd. (o)(2); see Hanooka v. Pivko (1994) 22
Cal.App.4th 1553, 1558 [28 Cal.Rptr.2d 70].) The defendant “must show that under no possible
hypothesis within the reasonable purview of the allegations of the complaint is there a material
question of fact which requires examination by trial.” (Chevron U.S.A., Inc., supra, at p. 548.)


Inasmuch as summary judgment is a drastic procedure and should be used with caution (Mann v.
Cracchiolo (1985) 38 Cal.3d 18, 35 [210 Cal.Rptr. 762, 694 P.2d 1134]), the moving party's papers
are strictly construed, while the opposing party's papers are liberally construed ( *841  Brantley
v. Pisaro (1996) 42 Cal.App.4th 1591, 1601 [50 Cal.Rptr.2d 431]; Pekarek v. City of San Diego
(1994) 30 Cal.App.4th 909, 912 [36 Cal.Rptr.2d 22]). Notwithstanding the strict construction given
the moving party's evidence and the liberal construction given to that of the opposing party, the
opponent has the burden of showing triable issues of material fact do exist; he or she may not rely
on the pleadings. (Cornelison v. Kornbluth (1975) 15 Cal.3d 590, 596 [125 Cal.Rptr. 557, 542 P.2d
981]; Tresemer v. Barke (1978) 86 Cal.App.3d 656, 668 [150 Cal.Rptr. 384, 12 A.L.R.4th 27].)


The court must consider presumptions and draw inferences from the facts adduced where the
inference is the only reasonable one which may be drawn. (See Unjian v. Berman (1989) 208
Cal.App.3d 881, 884 [256 Cal.Rptr. 478], review den. May 23, 1989; Hooks v. Southern Cal.
Permanente Medical Group (1980) 107 Cal.App.3d 435, 441 [165 Cal.Rptr. 741]; Hirsch v. Blish
(1977) 76 Cal.App.3d 163, 166 [142 Cal.Rptr. 646].) The court has no power in a summary
proceeding to weigh one inference against another or against other evidence, however. (Unjian,
supra, at p. 884; Brown v. City of Fremont (1977) 75 Cal.App.3d 141, 145 [142 Cal.Rptr. 46].)
On appeal, we review the matter de novo. (Union Bank v. Superior Court (1995) 31 Cal.App.4th
573, 579 [37 Cal.Rptr.2d 653]; Torres v. Cool Carriers A.B. (1994) 26 Cal.App.4th 900, 904 [31
Cal.Rptr.2d 790].)


It is important to note initially what is not at issue in this appeal. In moving for summary judgment,
defendant relied solely on the after-acquired-evidence doctrine. It submitted six facts pertaining to
that defense which it considered to be undisputed. Defendant did not seek to adjudicate summarily
any other issue, however. Accordingly, we are not concerned with any of the evidentiary issues
underpinning plaintiff's claims.


Plaintiff sued defendant and some of its employees for sexual harassment in violation of title VII
of the Civil Rights Act of 1964 and the Fair Employment and Housing Act (FEHA), wrongful
termination in violation of public policy and breach of the employment contract. She also sued
for intrusive invasion of privacy, negligent supervision of an employee, negligent retention of an
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employee, assault, battery, false imprisonment, intentional and negligent infliction of emotional
distress and general negligence. She later dismissed her wrongful termination, contract and wage-
related claims.


Both title VII (42 U.S.C. § 2000a et seq.) and the FEHA (Gov. Code, § 12900 et seq.) prohibit
sexual harassment in the workplace. (42 U.S.C. § 2000e et seq.; Gov. Code, § 12940, subd.
(h); Meritor Savings Bank v. Vinson (1986) 477 U.S. 57 [106 S.Ct. 2399, 91 L.Ed.2d 49].) In
enacting *842  the FEHA, the Legislature declared in Government Code section 12921 that
“ 'the opportunity to be free from discriminatory practices in seeking, obtaining, and holding
employment is a ”civil right.“ ' ” (Fisher v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d
590, 605 [262 Cal.Rptr. 842].)


(2) The FEHA offers greater protection and relief to employees than does title VII. An employer
is strictly liable for damages an employee incurs as a result of a supervisor's or agent's sexual
harassment. (Gov. Code, § 12940, subd. (h)(1); Fiol v. Doellstedt (1996) 50 Cal.App.4th 1318,
1328 [58 Cal.Rptr.2d 308]; Kelly-Zurian v. Wohl Shoe Co. (1994) 22 Cal.App.4th 397, 415 [27
Cal.Rptr.2d 457].) Moreover, the courts may award unlimited compensatory and punitive damages.
(Gov. Code, § 12965, subd. (c)(3); Commodore Home Systems, Inc. v. Superior Court (1982) 32
Cal.3d 211, 215 [185 Cal.Rptr. 270, 649 P.2d 912].)


(3a) The after-acquired-evidence doctrine serves as a complete or partial defense to an employee's
claim of wrongful discharge. It comes into play when, after an employee's termination, the
employer learns of employee wrongdoing that would have resulted in the employee's discharge
in any event. (Camp v. Jeffer, Mangels, Butler & Marmaro (1995) 35 Cal.App.4th 620, 632 [41
Cal.Rptr.2d 329], review den. Aug. 17, 1995.)


In McKennon v. Nashville Banner Publishing Co. (1995) 513 U.S. 352 [115 S.Ct. 879, 130
L.Ed.2d 852], the Supreme Court considered the scope of the after-acquired-evidence doctrine
in discrimination-related wrongful discharge claims. The court noted that, while employee
misconduct may be a supervening cause for termination, inquiry into whether the employer
discriminated against the employee does not thereby necessarily become irrelevant. (Id. at pp.
356-357 [115 S.Ct. at p. 883].) This is so because antidiscrimination statutes serve a broad public
purpose—“to eradicate discrimination in the workplace.” (Id. at p. 357 [115 S.Ct. at at p. 884].)
Such statutes “reflect[] a societal condemnation of invidious bias in employment decisions.” (Ibid.)


Given the broad public purpose of the antidiscrimination statutes, their remedial measures are
“designed ... to serve as a 'spur or catalyst' to cause employers 'to self-examine and to self-evaluate
their employment practices and to endeavor to eliminate, so far as possible, the last vestiges' of
discrimination. [Citations.] Deterrence is one object of these statutes. Compensation for injuries
caused by the prohibited discrimination is another. [Citations.]” (McKennon v. Nashville Banner
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Publishing Co., supra, 513 U.S. at p. 358 [115 S.Ct. at p. 884].) Permitting an injured employee
to recover damages and other available relief “vindicates both the deterrence and the *843
compensation objectives” of an antidiscrimination statute. (Ibid.) “It would not accord with this
scheme if after-acquired evidence of wrongdoing that would have resulted in termination operates,
in every instance, to bar all relief for an earlier violation” of an antidiscrimination statute. (Ibid.)


In reaching this conclusion, the court found value in employee litigation itself. “The
disclosure through litigation of incidents or practices which violate national policies respecting
nondiscrimination in the work force is itself important, for the occurrence of violations may
disclose patterns of noncompliance resulting from a misappreciation of the Act's operation or
entrenched resistance to its commands ....” (McKennon v. Nashville Banner Publishing Co., supra,
513 U.S. at pp. 358-359 [115 S.Ct. at p. 885].)


Moreover, the court concluded, the unclean hands doctrine did not mandate a different result.
That doctrine does not apply “where Congress authorizes broad equitable relief to serve important
national policies. We have rejected the unclean hands defense 'where a private suit serves important
public purposes.' [Citation.]” (McKennon v. Nashville Banner Publishing Co., supra, 513 U.S. at
p. 360 [115 S.Ct. at p. 885].) Nonetheless, the court acknowledged, the employee's wrongdoing
must be taken into account “lest the employer's legitimate concerns be ignored.” (Id. at p. 361 [115
S.Ct. at p. 886].) The conduct is relevant “to take due account of the lawful prerogatives of the
employer in the usual course of its business and the corresponding equities that it has arising from
the employee's wrongdoing.” (Ibid.) These considerations will vary from case to case.


In the case before it, the Supreme Court held, the employee's wrongdoing would limit the remedies
available, eliminating the right to recover future pay and to gain reinstatement. (McKennon
v. Nashville Banner Publishing Co., supra, 513 U.S. at pp. 361-362 [115 S.Ct. at at pp.
886-887].) The wrongdoing would not bar all relief, however. An absolute bar “would undermine
the [antidiscrimination statutes'] objective of forcing employers to consider and examine their
motivations, and of penalizing them for [discriminatory] employment decisions [or actions].” (Id.
at p. 362 [115 S.Ct. at p. 886]; see also Mardell v. Harleysville Life Ins. Co. (3d Cir. 1994) 31 F.3d
1221, 1236-1237, revd. and remanded, opn. reinstated at 65 F.3d 1072; Cooper v. Rykoff-Sexton,
Inc. (1994) 24 Cal.App.4th 614, 618-619 [29 Cal.Rptr.2d 642].)


In Camp v. Jeffer, Mangels, Butler & Marmaro, supra, 35 Cal.App.4th 620, this court applied
the after-acquired-evidence doctrine to wrongful discharge claims which also included one claim
under the FEHA. When the plaintiffs applied for employment with a law firm, they failed to reveal
that *844  they had been convicted of felonies and positively misrepresented that they had not
been so convicted. (At p. 626.) The law firm later acquired a contract with the Resolution Trust
Corporation (RTC).



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_884&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_884

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_885

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_885

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_885

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_885

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_886&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_886

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_886&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_886

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_886&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_886

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_886&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_886

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_886&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_886

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_886&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_886

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995033053&pubNum=708&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_708_886&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_886

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994161041&pubNum=0000506&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_506_1236&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1236

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994161041&pubNum=0000506&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_506_1236&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1236

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995153053&pubNum=0000506&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=24CALAPP4TH614&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_618

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=24CALAPP4TH614&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_618

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994095997&pubNum=3484&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=35CALAPP4TH620&originatingDoc=I95fc80e3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Murillo v. Rite Stuff Foods, Inc., 65 Cal.App.4th 833 (1998)
77 Cal.Rptr.2d 12, 77 Fair Empl.Prac.Cas. (BNA) 605, 98 Daily Journal D.A.R. 7985


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


Because federal law requires that the RTC not contract with anyone hiring a person convicted of a
felony, the plaintiffs' “misrepresentations about their felony convictions went to the heart of their
employment relationship with [the defendant].... [The plaintiffs'] misrepresentations placed [the
defendant] in the risky position of certifying to the federal government—inaccurately—that all
of the firm's employees met the RTC's qualifications. [They] thus put [the defendant] not only in
jeopardy of losing its contract with the RTC but also of being accused of making false statements
itself.” (Camp v. Jeffer, Mangels, Butler & Marmaro, supra, 35 Cal.App.4th at p. 637.)


We focused in Camp solely on McKennon's recognition that “the use of after-acquired
evidence must 'take due account of the lawful prerogatives of the employer in the usual
course of its business and the corresponding equities that it has arising from the employee's
wrongdoing.' [Citation.]” (Camp v. Jeffers, Mangels, Butler & Marmaro, supra, 35 Cal.App.4th
at pp. 637-638.) We concluded that the equities favor the employer “where an employee who is
disqualified from employment by government-imposed requirements nevertheless obtains a job
by misrepresenting the pertinent qualifications. In such a situation, the employee should have
no recourse for an alleged wrongful termination of employment. As stated by another court,
'The present case is akin to the hypothetical wherein a company doctor is fired [for improper
reasons] and the company, in defending a civil rights action, thereafter discovers that the discharged
employee was not a ”doctor.“ In our view, the masquerading doctor would be entitled to no
relief ....' [Citation.]” (Id. at p. 638, fn. omitted.)


We then proceeded in Camp to apply the doctrine of unclean hands to plaintiffs' claims. (4) That
doctrine, of course, “rests on the maxim that 'he who comes into equity must come with clean
hands.' [Citation.] ' ”This maxim is far more than a mere banality. It ... closes the doors of a court
of equity to one tainted with inequitableness or bad faith relative to the matter in which he seeks
relief, however improper may have been the behavior of the defendant.“ ' [Citation.] In California,
the doctrine of unclean hands may apply to legal as well as equitable claims [citations].... [¶] ... '[I]t
is not every wrongful act nor even every fraud which prevents a suitor in equity from obtaining
relief. The misconduct ... must relate directly to the transaction concerning which complaint is
made, i.e., it must pertain to the very subject matter involved and affect the equitable relations
between the litigants. Accordingly, relief is not denied because the plaintiff may have *845  acted
improperly in the past or because such prior misconduct may indirectly affect the problem before
the court.' [Citation.]” (Camp v. Jeffers, Mangels, Butler & Marmaro, supra, 35 Cal.App.4th at
pp. 638-639, fn. omitted.)


We ultimately held in Camp that the plaintiffs' misrepresentations about their felony convictions
“relate directly to [the] wrongful termination claims. Since [the plaintiffs] were not lawfully
qualified for their jobs, they cannot be heard to complain that they improperly lost them.” (Camp v.
Jeffers, Mangels, Butler & Marmaro, supra, 35 Cal.App.4th at p. 639.) We also barred the husband
plaintiff's discrimination claim, which alleged he was fired because he was married to his wife
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whom defendant had fired earlier, purportedly in retaliation for reporting a firm member's insider
trading. (Ibid.) In barring the discrimination claim, we noted that the husband still could report
alleged wrongdoing to the appropriate authorities.


(5a) In dismissing her wrongful discharge claims, plaintiff conceded that the facts of this case
would support application of at least the unclean hands doctrine to bar them. It is undisputed
that plaintiff obtained false resident alien and Social Security cards, then used them to obtain her
employment with defendant. In so doing, she misrepresented that she was a resident alien entitled
to work in this country.


The Immigration Reform and Control Act of 1986 (IRCA) prohibits employers from knowingly
hiring or continuing to employ unauthorized aliens. (8 U.S.C. § 1324a(a), (e), (f).) That an
employee be a citizen or resident alien authorized to work thus is a government-imposed
employment qualification.


As required by law, defendant submitted an I-9 form on behalf of plaintiff when it hired her. The
form attested under penalty of perjury that the documents submitted on behalf of the employee
appeared to be genuine and that, to the best of the employer's knowledge, the employee is eligible
to work in the United States. (8 U.S.C. § 1324a(b).) Plaintiff's misrepresentation therefore created a
risk that defendant could be sanctioned not only for knowingly employing an undocumented alien
but for submitting a perjurious I-9 form. These are potential consequences of great seriousness
for the employer.


Plaintiff's misrepresentation went to the heart of the employment relationship and related directly
to her wrongful discharge and contractual claims. The unclean hands doctrine therefore would
bar those claims. (Camp v. Jeffers, Mangels, Butler & Marmaro, supra, 35 Cal.App.4th at pp.
638-639.)


The analysis is somewhat different with respect to application of the after-acquired-evidence
doctrine. (3b) To invoke this doctrine, “... the *846  employer must establish 'that the wrongdoing
was of such severity that the employee in fact would have been terminated on those grounds alone
if the employer had known of it.' [Citation.] ... [T]he employer ... must show that such a firing
would have taken place as a matter of 'settled' company policy. [Citation.]” (Waag v. Thomas
Pontiac Buick, GMC, Inc. (D.Minn. 1996) 930 F.Supp. 393, 408.)


(5b) Defendant submitted a declaration from its president, Madden, stating it would not have hired
plaintiff had it known of her illegal status when she applied for employment. Had defendant learned
of her status after she was employed, it would have fired her immediately. According to Tobar, the
plant manager, it was company policy that every worker have government authorization to work
in this country.
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According to Valadez, another of defendant's employees, however, defendant knew of the
undocumented status of its workers and took no steps to discharge them. When Valadez was filling
out forms for an insurance company, she checked employees' resident alien cards. She could tell
that the documents they had submitted were false. She told Bates, her immediate supervisor and
the company's general manager, that the company was employing mostly undocumented aliens.
She told him they went to Huntington Park to obtain false documents. When questioned during
her deposition, Valadez was able to name several employees she knew to be undocumented.


Valadez talked to Bates about this more than once. On one occasion, Bates responded that the
undocumented employees got their resident alien cards in Tijuana. Moreover, Madden once
commented that most of his employees were undocumented aliens. Finally, according to plaintiff,
Atilano, who would become both her immediate supervisor and her alleged harasser, told her
to obtain false documents. He told her to go to Alvarado Street between Eighth and Ninth and
purchase them, then to use them to obtain employment with defendant.


While this evidence does not establish that defendant's officers or agents knew plaintiff or any
other particular employee was in fact an undocumented alien, it is enough to raise a question as to
whether defendant actually would have refused to hire or fired plaintiff immediately upon learning
of her undocumented status. When considered with Valadez's testimony, plaintiff's testimony
would support an inference that defendant tacitly condoned the hiring of undocumented aliens as
long as they presented false documentation.


Of course, Madden and Bates may have believed Valadez was joking and responded with like
banter. Conversely, they may have known Valadez was *847  serious because they themselves had
spotted the false resident alien cards and other documentation. In the latter case, they may have
believed they were foreclosed from investigating the status of alien workers but indeed would have
acted promptly to remove one who admitted undocumented status. These are all factual questions,
however, which cannot be resolved on summary judgment.


In short, given plaintiff's and Valadez's testimony, defendant has failed to establish as a matter of
law that, as a matter of settled company policy, it would have fired plaintiff immediately upon
learning of her undocumented status. (Waag v. Thomas Pontiac, Buick, GMC, Inc., supra, 930
F.Supp. at p. 408.) Defendant therefore has failed to establish that the after-acquired-evidence
doctrine would bar plaintiff's claims.


(6a) In any event, there is no sound reason why either the after-acquired-evidence doctrine or
the unclean hands doctrine should bar plaintiff's discrimination or tort claims. In contrast to
the husband plaintiff in Camp, whose discrimination claim arose from his discharge, plaintiff's
discrimination and tort claims arise from acts occurring during her employment.
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She alleges that throughout her three months of employment, Atilano “repeatedly invited [her]
out on dates with him, and insisted on questioning [her] regarding private sexual matters such
as her sexual practices and sexual preferences and made comments to [her] about his preference
concerning her garments and undergarments.” In addition, Atilano “regularly proposition[ed] [her]
to go to Triple 'X' rated movies with him to get her 'hot and horny' so that she would immediately
want to take her panties off without waiting for [him] to take them off.” He placed his hands on
plaintiff's back “while making sexually suggestive remarks, knowing that [she] found such conduct
to be offensive.” Atilano “would grab, hug and attempt to kiss [her] without her consent”; he would
“place his hands on [her] breasts and buttocks while making sexually suggestive remarks.” On
one occasion, Atilano told plaintiff “he wished [she] would have a baby so that [he] could breast
feed from her.”


Atilano also insulted her in front of other employees. He would make remarks like “You're not
that good,” “You can't say you don't like it” and “ 'All women want the '69.' ” On one occasion,
he told her he wanted “to 'get on top of her and ”do it“ ”tiger style.“ ' ” He also referred to her as
a “ 'good blanket' that he would like to cover himself with.”


Atilano isolated plaintiff from other employees in order to facilitate his actions. When other male
employees talked to plaintiff, he became angry and told them she was his “ 'piece of meat.' ” *848


(7) As noted in Kelly-Zurian v. Wohl Shoe Co., supra, 22 Cal.App.4th at page 409, “[w]hen the
workplace is permeated with discriminatory intimidation, ridicule and insult that is ' ”sufficiently
severe or pervasive to alter the conditions of the victim's employment and create an abusive
working environment,“ ' the law is violated. [Citation.]” (Accord, Matthews v. Superior Court
(1995) 34 Cal.App.4th 598, 605 [40 Cal.Rptr.2d 350].) That is, once discriminatory conduct in the
form of sexual harassment meets this requirement, the wrong and the injury occasioned by it are
complete even though the plaintiff does not lose any tangible job benefit. (Gov. Code, § 12940,
subd. (h).)


(6b) In short, the plaintiff need not resign or be discharged to have a cause of action for sexual
harassment. Plaintiff therefore need not hitch her sexual harassment wagon to the wrongful
discharge star.


The acts plaintiff alleges meet the Kelly-Zurian test. She also alleges injury during this period: She
lost confidence and self-esteem, and became “fearful, nervous, angry and vulnerable.” She alleges
she suffered “severe humiliation and distress,” as well as “severe mental, psychological, and
physical injuries.” Her mental injuries allegedly include “severe anxiety, depression, ... paranoia,
vulnerability, sleeplessness, inability to eat, weight loss, and self-doubt.”
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(8) In a civil action under the FEHA, at least, an injured employee is entitled to “all relief
generally available in noncontractual actions, including punitive damages ....” (Commodore Home
Systems, Inc. v. Superior Court, supra, 32 Cal.3d at pp. 215, 221.) It is settled that employment
discrimination, particularly that involving sexual harassment, can cause emotional distress and that
such distress is compensable under traditional theories of tort law. (Peralta Community College
Dist. v. Fair Employment & Housing Com. (1990) 52 Cal.3d 40, 48 [276 Cal.Rptr. 114, 801
P.2d 357].) Compensable emotional distress runs “the full gamut of intangible mental suffering,
including ... 'fright, nervousness, grief, anxiety, worry, mortification, shock, humiliation, indignity,
embarrassment, apprehension, terror or ordeal.' [Citation.]” (Id., at p. 48, fn. 4.)


(6c) It may be that plaintiff cannot complain of having lost her employment, in that she was never
entitled to it in the first place. (Camp v. Jeffers, Mangels, Butler & Marmaro, supra, 35 Cal.App.4th
at p. 639.) Nonetheless, she was employed by defendant. Her fraud did not void her employment
contract; it merely rendered it voidable should her employer seek to rescind it. (1 Witkin, Summary
of Cal. Law (9th ed. 1987) Contracts, § 403, pp. 363-364.) *849


Contrary to defendant's suggestion, plaintiff's status as an undocumented alien does not bar her
from the protections of employment law. In E.E.O.C. v. Tortilleria La Mejor (E.D.Cal. 1991) 758
F.Supp. 585, the court construed the protections title VII accords an employee vis-a-vis the IRCA,
which makes it illegal to employ an undocumented alien. The court notes the House Judiciary
Committee report on the IRCA expressly stated the act was not intended to undermine or diminish
labor protections in existing law or to limit EEOC (Equal Employment Opportunity Commission)
powers to remedy unfair practices. (Id. at pp. 592-593.) Congress therefore did not intend the
IRCA to amend or repeal any previously existing statutory labor and employment practices. (Id. at
p. 593.) In short, the employment discrimination statutes apply to undocumented alien employees
notwithstanding the illegality of employing them.


This is only logical. As noted in Patel v. Quality Inn South (11th Cir. 1988) 846 F.2d 700, certiorari
denied (1989) 489 U.S. 1011 [109 S.Ct. 1120, 103 L.Ed.2d 182], in considering the applicability
of the Fair Labor Standards Act to undocumented aliens, affording the undocumented coverage is
consistent with the IRCA. Any other conclusion would be counterproductive of the congressional
intent to limit the hiring of the undocumented and the depressing effect on working conditions
caused by their employment. Coverage reduces the incentive to hire such workers. (846 F.2d at
pp. 704-705; see also Sure-Tan, Inc. v. NLRB (1984) 467 U.S. 883, 892 [104 S.Ct. 2803, 2809,
81 L.Ed.2d 732] [“If undocumented alien employees were excluded ..., there would be created a
subclass of workers without a comparable stake in the collective goals of their legally resident
co-workers, thereby eroding the unity of all the employees and impeding effective collective
bargaining.”].)
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There is no greater merit to defendant's claim that plaintiff's FEHA claim would be barred simply
because she is not a California citizen. Campbell v. Arco Marine, Inc. (1996) 42 Cal.App.4th 1850
[50 Cal.Rptr.2d 626], on which defendant relies, holds only that a Washington state resident could
not sue a California-based employer under the FEHA. (At pp. 1859-1861.)


In short, while plaintiff was employed, she was entitled to all the protections available under
employment law. Barring her claim for sexual harassment occurring during the employment
relationship would not serve the purposes of the antidiscrimination statutes.


Courts must tread carefully in applying the after-acquired-evidence doctrine to discrimination
claims. As noted in Mardell v. Harleysville Life Ins. Co., supra, 31 F.3d at pages 1236-1237,
“The prospect of a defendant's *850  thorough inquiry into the details of a plaintiff's preand post-
hiring conduct ... may chill the enthusiasm and frequency with which employment discrimination
claims are pursued, even in cases where the victim of discrimination has nothing to hide, let
alone cases where the potential plaintiff is not entirely blameless. Placed in context of the general
pervasiveness of resum fraud and employee misconduct, the likely consequence of the widespread
exploitation of after-acquired evidence will be underenforcement of [antidiscrimination statutes],
and consequently underdeterrence of discriminatory employment practices.” (Fns. omitted.)


One “paramount objective” of the antidiscrimination statutes is “ ' ”to make persons whole for
injuries suffered on account of unlawful employment discrimination.“ ' [Citations.]” (Mardell v.
Harleysville Life Ins. Co., supra, 31 F.3d at p. 1237.) “[T]he corollary to the make-whole directive
is that the protected employee is not to be catapulted into a better position than he or she would have
enjoyed had the employer not acted unlawfully. [Citation.] [¶] Keeping in mind the aspiration ...
that the plaintiff should be left in the same position as he or she was in before the discrimination, ...
barring all [employment discrimination claims] would leave the victim in a worse position than
had the employer not unlawfully discriminated against him or her ..., and elevates the employer
to a superior position insofar as it lets the employer get off scot-free despite its blameworthy
conduct.” (Ibid., italics omitted.)


Like the FEHA (see Gov. Code, § 12920), the primary objective of title VII is to end
employment discrimination. (Ford Motor Co. v. EEOC (1982) 458 U.S. 219, 228 [102 S.Ct.
3057, 3063-3064, 73 L.Ed.2d 721].) Toward that end, “[t]he FEHA 'creates direct statutory rights,
obligations and remedies between a covered ”employer,“ ... and those persons it ... hires for
employment.' [Citation.]” (Farmers Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992,
1014, fn. 12 [47 Cal.Rptr.2d 478, 906 P.2d 440], italics omitted.) Denying compensation to a
plaintiff for injuries suffered during the employment relationship does not leave the plaintiff in
the same position he or she would have been in but for the employer's wrong. In that event, the
protective purpose of the antidiscrimination statutes “is entirely lost.” (Welch v. Liberty Mach.
Works, Inc. (8th Cir. 1994) 23 F.3d 1403, 1406 (dis. opn. of Arnold, J.).)
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Where, as here, the discriminatory conduct was pervasive during the term of employment,
therefore, it would not be sound public policy to bar recovery for injuries suffered while employed.
In applying the after-acquired-evidence doctrine, the equities between employer and employee can
be balanced by barring all portions of the employment discrimination claim tied to the employee's
discharge. *851


The after-acquired-evidence doctrine also should not operate to bar plaintiff's tort claims. The
tortious conduct alleged, occurring as it did before plaintiff's discharge, did not result in injury
caused or justified by conduct attributable to her. It was not her employment as a result of her
fraud that caused her injury; it was her employer's alleged tolerance of tortious conduct or its own
alleged negligence that caused it. Moreover, no sort of “resum fraud” could justify an employer's
discriminatory abuse of an employee. Accordingly, it would be inequitable to apply the after-
acquired-evidence doctrine as a bar. (Baab v. AMR Services Corp. (N.D.Ohio 1993) 811 F.Supp.
1246, 1262.)


(9) The unclean hands doctrine poses no greater barrier to plaintiff's pursuit of her discrimination
and tort claims. Whether this doctrine bars recovery “depends upon the analogous case law, the
nature of the misconduct, and the relationship of the misconduct to the claimed injuries.” (Blain
v. Doctor's Co. (1990) 222 Cal.App.3d 1048, 1060 [272 Cal.Rptr. 250].) Blain is itself somewhat
analogous case law, in that it involves lying, as does Feld & Sons v. Pechner, Dorfman, Wolfee,
etc. (1983) 312 Pa.Super. 125 [458 A.2d 545].


In Blain, the court barred the plaintiff's legal malpractice claims arising from following his
attorney's advice to lie under oath. As the court noted, it was lying under oath that induced
plaintiff's emotional distress. Inasmuch as the injury was caused by his own misconduct, there
was a direct relationship between the misconduct and the harm. (Blain v. Doctor's Co., supra,
222 Cal.App.3d at p. 1063.) The same analysis applied to plaintiff's claim that he was uninsurable
as a result of his perjury and therefore unable to practice medicine. (Ibid.) Finally, while claims
arising out of the attorney's subsequent advice to sue opposing counsel for abuse of process and
malicious prosecution theoretically were independent of plaintiff's misconduct, they were not
causally connected to his injury. (Id. at pp. 1065-1066.)


In Feld & Sons, the court likewise barred legal malpractice and emotional distress claims arising
out of legal advice to commit perjury and the plaintiff's subsequent conviction of that offense, but
permitted suit to recover fees paid to the attorney. (Feld & Sons v. Pechner, Dorfman, Wolfee, etc.,
supra, 458 A.2d at pp. 552, 554-555.) In permitting suit to recover the fees paid, the court reasoned
that refusing judicial aid to the client in this respect would permit the wrongdoing attorney to retain
ill-gotten gains. Aiding the client was the lesser evil. (Id. at pp. 552-554.)
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Here, plaintiff's alleged injuries are not the consequences of her fraud but of Atilano's despicable
conduct and her employer's tolerance of that conduct. There thus is no direct connection between
her wrongdoing and the *852  harm she suffered. Moreover, refusing her relief would permit
her employer to escape the consequences of very serious allegations. It would reward highly
condemnable conduct. Aiding plaintiff is the lesser evil. Accordingly, the unclean hands doctrine
ought not to apply to her discrimination and tort claims.


(10) Defendant urges that there is an additional reason why plaintiff should be barred from pursuing
her tort claims against it. Defendant assumes plaintiff relies on the doctrine of respondeat superior
in pursuing such tort claims as assault, battery and false imprisonment against it. All of these
claims are based on Atilano's alleged sexual harassment of plaintiff. As a matter of law, however,
sexual harassment is not within the scope of employment even where the harassing employee is
the plaintiff's supervisor. (Farmers Ins. Group v. County of Santa Clara, supra, 11 Cal.4th at pp.
1011-1015.) A plaintiff therefore may not hold an employer liable for sexual harassment under
the doctrine of respondeat superior.


What this argument fails to recognize is that plaintiff need not necessarily rely upon the doctrine
of respondeat superior. A principal is liable when it ratifies an originally unauthorized tort. (Shultz
Steel Co. v. Hartford Accident & Indemnity Co. (1986) 187 Cal.App.3d 513, 519, 523 [231
Cal.Rptr. 715].) The failure to discharge an agent or employee may be evidence of ratification. As
noted in McChristian v. Popkin (1946) 75 Cal.App.2d 249 [171 P.2d 85], “If the employer, after
knowledge of or opportunity to learn of the agent's misconduct, continues the wrongdoer in service,
the employer may become an abettor and may make himself liable in punitive damages.” (At
p. 256; accord, City of Los Angeles v. Superior Court (1973) 33 Cal.App.3d 778, 782-783 [109
Cal.Rptr. 365]; Coats v. Construction & Gen. Laborers Local No. 185 (1971) 15 Cal.App.3d 908,
914 [93 Cal.Rptr. 639]; Seymour v. Summa Vista Cinema, Inc. (9th Cir. 1987) 809 F.2d 1385, 1388.)


Plaintiff alleges facts which, if proved, could be viewed as establishing defendant's ratification of
Atilano's tortious conduct. If so, plaintiff could hold defendant liable for that conduct.


In summary, defendant has offered no sound reason why plaintiff's discrimination and tort claims
should be barred, and we have found none. The trial court therefore erred in concluding otherwise.


Plaintiff also asserts the trial court erred in overruling her objections to the evidence defendant
presented in support of its summary judgment motion. In *853  view of the conclusion we have
reached above, it is unnecessary to consider the merits of this assertion.


The judgment is reversed. Plaintiff is to recover her costs on appeal.
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Masterson, J., and Dunn, J., *  concurred. *854
* Judge of the Municipal Court for the Long Beach Judicial District, assigned by the Chief


Justice pursuant to article VI, section 6 of the California Constitution.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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50 Cal.4th 512
Supreme Court of California


Brian REID, Plaintiff and Appellant,
v.


GOOGLE, INC., Defendant and Respondent.


No. S158965.
|


Aug. 5, 2010.


Synopsis
Background: Employee who was terminated at age 54 brought action against employer
alleging unfair business practices under California's Unfair Competition Law (UCL) based on
discriminatory hiring practices, disparate treatment under California's Fair Employment and
Housing Act (FEHA), wrongful termination, failure to prevent discrimination, and emotional
distress. The Superior Court, Santa Clara County, No. CV023646, William J. Elfving, J., struck
employee's UCL claims and granted employer summary judgment on other claims. Employee
appealed. The Court of Appeal affirmed in part and reversed in part. Employer petitioned for
review. The Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Chin, J., held that:


[1] evidentiary objections made at summary judgment hearing are not waived by trial court's failure
to rule, disapproving Ann M. v. Pacific Plaza Shopping Center, 6 Cal.4th 666, 25 Cal.Rptr.2d 137,
863 P.2d 207, and Sharon P. v. Arman, Ltd., 21 Cal.4th 1181, 91 Cal.Rptr.2d 35, 989 P.2d 121;


[2] written evidentiary objections before summary judgment hearing preserve the issues for appeal,
disapproving Charisma R. v. Kristina S., 175 Cal.App.4th 361, 96 Cal.Rptr.3d 26, Jones v. P.S.
Development Company, Inc., 166 Cal.App.4th 707, 82 Cal.Rptr.3d 882, Gallant v. City of Carson,
128 Cal.App.4th 705, 27 Cal.Rptr.3d 318, Ali v. L.A. Focus Publication, 112 Cal.App.4th 1477,
5 Cal.Rptr.3d 791, Swat–Fame Inc. v. Goldstein, 101 Cal.App.4th 613, 124 Cal.Rptr.2d 556, City
of Long Beach v. Farmers & Merchants Bank, 81 Cal.App.4th 780, 97 Cal.Rptr.2d 140, Knight
v. City of Capitola, 4 Cal.App.4th 918, 6 Cal.Rptr.2d 874, and Howell v. State Farm Fire & Cas.
Co., 218 Cal.App.3d 1446, 267 Cal.Rptr. 708;


[3] trial court must rule expressly on evidentiary objections, disapproving Biljac Associates v. First
Interstate Bank, 218 Cal.App.3d 1410, 267 Cal.Rptr. 819;
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[4] reviewing courts presume that evidentiary objections have been overruled when trial court fails
to rule on them; and


[5] evidence should not be deemed irrelevant to employment discrimination claims under “stray
remarks” doctrine.


Affirmed.


Opinion, 66 Cal.Rptr.3d 744, superseded.


West Headnotes (22)


[1] Civil Rights Employment practices
Under the three-stage McDonnell-Douglas test employed by California courts to resolve
discrimination claims, including age discrimination, at trial, the employee must first
establish a prima facie case of discrimination, showing actions taken by the employer from
which one can infer, if such actions remain unexplained, that it is more likely than not that
such actions were based on a prohibited discriminatory criterion, and once the employee
satisfies this burden, there is a presumption of discrimination and the burden then shifts
to the employer to show that its action was motivated by legitimate nondiscriminatory
reasons, and if the employer meets that burden, the employee then must show that the
employer's reasons are pretexts for discrimination, or produce other evidence of intentional
discrimination.


78 Cases that cite this headnote


[2] Civil Rights Practices prohibited or required in general;  elements
Civil Rights Motive or intent;  pretext
A reason for an employer's action is “legitimate” under the second stage of the McDonnell-
Douglas test to resolve discrimination claims if it is facially unrelated to prohibited bias,
and if true it would preclude a finding of discrimination.


48 Cases that cite this headnote


[3] Appeal and Error Rulings on evidence in general
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If a trial court fails to rule on evidentiary objections which are deemed made at the
summary judgment hearing under summary judgment statute, the objections are preserved
on appeal; disapproving Ann M. v. Pacific Plaza Shopping Center, 6 Cal.4th 666, 25
Cal.Rptr.2d 137, 863 P.2d 207, and Sharon P. v. Arman, Ltd., 21 Cal.4th 1181, 91
Cal.Rptr.2d 35, 989 P.2d 121. West's Ann.Cal.C.C.P. § 437c(b, d).


See Cal. Civil Practice (Thomson Reuters 2010) Procedure, § 21:15; Cal. Jur. 3d,
Judgments, § 78; Wegner et al., Cal. Practice Guide: Civil Trials and Evidence (The Rutter
Group 2009) ¶ 8:3334 (CACIVEV Ch. 8-A); Eisenberg et al., Cal. Practice Guide: Civil
Appeals and Writs (The Rutter Group 2009) ¶ 8:270.10 (CACIVAPP Ch. 8-D); 6 Witkin,
Cal. Procedure (5th ed. 2008) Proceedings Without Trial, § 233.


2 Cases that cite this headnote


[4] Appeal and Error Necessity of presentation in general
Appeal and Error Sufficiency of Presentation of Questions
For purposes of preservation of arguments for appeal, “waiver” is the intentional
relinquishment or abandonment of a known right, whereas “forfeiture” is the failure to
make the timely assertion of a right.


22 Cases that cite this headnote


[5] Appeal and Error Rulings on motions
The subdivision of the summary judgment statute providing that the trial court must
consider all evidence unless an objection to it has been raised and sustained does not
mandate that, in the absence of express rulings, the underlying objections are waived on
appeal. West's Ann.Cal.C.C.P. § 437c(c).


6 Cases that cite this headnote


[6] Appeal and Error Rulings on evidence in general
Evidentiary objections made at the summary judgment hearing shall not be deemed waived
on appeal, even if the trial court fails to rule on them expressly, under the subdivision of the
summary judgment statute providing that evidentiary objections not made at the hearing
shall be deemed waived. West's Ann.Cal.C.C.P. § 437c(b)(5).


49 Cases that cite this headnote
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[7] Statutes Purpose and intent
In construing a statute courts ascertain the Legislature's intent in order to effectuate the
law's purpose.


2 Cases that cite this headnote


[8] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Courts must look to a statute's words and give them their usual and ordinary meaning.


5 Cases that cite this headnote


[9] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Statutes Clarity and Ambiguity;  Multiple Meanings
Statute's plain meaning controls the court's interpretation unless its words are ambiguous.


5 Cases that cite this headnote


[10] Statutes Purpose and intent;  determination thereof
Statutes Policy considerations;  public policy
Statutes Plain, literal, or clear meaning;  ambiguity
If statutory language permits more than one reasonable interpretation, courts may consider
other aids, such as the statute's purpose, legislative history, and public policy.


5 Cases that cite this headnote


[11] Appeal and Error Judgment
To preserve evidentiary issues relating to a summary judgment motion on appeal, litigants
must object to specific evidence in writing before the summary judgment hearing or orally
at the hearing, as specified in the California Rules of Court, since such objections are
deemed made “at the hearing” under summary judgment statute; disapproving Charisma
R. v. Kristina S., 175 Cal.App.4th 361, 96 Cal.Rptr.3d 26, Jones v. P.S. Development
Company, Inc., 166 Cal.App.4th 707, 82 Cal.Rptr.3d 882, Gallant v. City of Carson, 128
Cal.App.4th 705, 27 Cal.Rptr.3d 318, Ali v. L.A. Focus Publication, 112 Cal.App.4th 1477,
5 Cal.Rptr.3d 791, Swat–Fame Inc. v. Goldstein, 101 Cal.App.4th 613, 124 Cal.Rptr.2d
556, City of Long Beach v. Farmers & Merchants Bank, 81 Cal.App.4th 780, 97
Cal.Rptr.2d 140, Knight v. City of Capitola, 4 Cal.App.4th 918, 6 Cal.Rptr.2d 874, and
Howell v. State Farm Fire & Cas. Co., 218 Cal.App.3d 1446, 267 Cal.Rptr. 708. West's
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Ann.Cal. Const. Art. 6, § 6(d); West's Ann.Cal.C.C.P. § 437c(b, d); Cal.Rules of Court,
Rules 3.1352, 3.1354(a).


2 Cases that cite this headnote


[12] Judgment Hearing and determination
At the summary judgment hearing, the parties have the opportunity to persuade the trial
court and respond to its inquiries.


1 Cases that cite this headnote


[13] Judgment Hearing and determination
The trial court must rule expressly on evidentiary objections which are deemed made
“at the hearing” under summary judgment statute; disapproving Biljac Associates v. First
Interstate Bank, 218 Cal.App.3d 1410, 267 Cal.Rptr. 819. West's Ann.Cal.C.C.P. § 437c(b,
d).


2 Cases that cite this headnote


[14] Costs, Fees, and Sanctions Reasonableness or Bad Faith
Judgment Defects and objections
In objecting to opposing parties' summary judgment evidence, litigants should focus on the
objections that really count, and otherwise they may face informal reprimands or formal
sanctions for engaging in abusive practices.


5 Cases that cite this headnote


[15] Judgment Hearing and determination
At the summary judgment hearing, the parties, with the trial court's encouragement, should
specify the evidentiary objections they consider important, so that the court can focus its
rulings on evidentiary matters that are critical in resolving the summary judgment motion.


109 Cases that cite this headnote


[16] Appeal and Error Rulings on evidence in general
Employer's filing of over 175 written evidentiary objections relating to a summary
judgment motion in proper form in writing, and its oral request during the summary
judgment hearing for the court to rule on all of its previously filed written objections,
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preserved all of its objections on appeal, even though the trial court failed to rule on the
objections, and even though employer specifically objected to only four items of evidence
at the hearing. West's Ann.Cal.C.C.P. § 437c(b)(5), (d).


106 Cases that cite this headnote


[17] Appeal and Error Proceedings for Review
If a trial court fails to rule on evidentiary objections which are deemed made at the
summary judgment hearing under summary judgment statute, it is presumed that the
objections have been overruled, and that the trial court considered the evidence in ruling
on the merits of the summary judgment motion. West's Ann.Cal.C.C.P. § 437c(b, d).


287 Cases that cite this headnote


[18] Appeal and Error Reception of Evidence
Employer's evidentiary objections were properly reviewed de novo, in employee's appeal
after trial court improperly failed to rule on the objections in granting employer's motion
for summary judgment on employee's wrongful termination claim; because there was no
exercise of trial court discretion, the Court of Appeal had no occasion to determine whether
the trial court abused it.


33 Cases that cite this headnote


[19] Appeal and Error Summary judgment
Employer's request that employee's wrongful termination action be remanded to the trial
court for rulings on employer's evidentiary objections was too late, in Supreme Court
review after trial court improperly failed to rule on the objections in granting employer's
motion for summary judgment, where employer did not ask the Court of Appeal to remand
the matter to the trial court for evidentiary rulings.


137 Cases that cite this headnote


[20] Civil Rights Employment practices
Discriminatory comments by coworkers and nondecisionmakers, or comments unrelated
to the employment decision, should not be deemed irrelevant under the “stray remarks
doctrine,” in applying the McDonnell-Douglas test to resolve employment discrimination
claims; those remarks should be considered with all the evidence in the record.
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58 Cases that cite this headnote


[21] Civil Rights Employment practices
In applying the McDonnell-Douglas test to resolve employment discrimination claims,
determining the weight of discriminatory or ambiguous remarks is a role reserved for the
jury.


19 Cases that cite this headnote


[22] Judgment Labor and employment
In applying the McDonnell-Douglas test to resolve employment discrimination claims, a
stray remark alone may not create a triable issue of age discrimination, but when combined
with other evidence of pretext, an otherwise stray remark may create an ensemble that is
sufficient to defeat summary judgment.


44 Cases that cite this headnote
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Orrick, Herrington & Sutcliffe, Gary S. Siniscalco, Patricia K. Gillette, Greg J. Richardson, San
Francisco, and Lynne C. Hermle, Menlo Park, for Employers Group and California Employment
Law Council as Amici Curiae on behalf of Defendant and Respondent.


Jonathan B. Steiner, Los Angeles, Jay–Allen Eisen, Sacramento, Jon B. Eisenberg, Dennis A.
Fischer, Santa Monica, Steven L. Mayer, San Francisco, Robert A. Olson, Los Angeles, Douglas
R. Young, San Francisco; Greines, Martin, Stein & Richland and Robin Meadow, Los Angeles,
for California Academy of Appellate Lawyers as Amicus Curiae.


Opinion


CHIN, J.


*516  **991  Plaintiff Brian Reid filed an age discrimination lawsuit against his former employer,
Google, Inc. The trial court granted Google's summary judgment motion relating to plaintiff's
claims. The Court of Appeal reversed.


In this case, we decide two issues. First, does a trial court's failure to rule on a party's evidentiary
objections relating to a summary judgment motion waive the objections on appeal? Second,
should California courts follow the federal courts in adopting the “stray remarks doctrine” in
employment discrimination cases? Under this doctrine, statements that non-decision-makers make
or that decision makers make outside of the decisional process are deemed “stray,” and they are
irrelevant and insufficient to avoid summary judgment.


In this case, the Court of Appeal found that the trial court's failure to rule expressly on evidentiary
objections did not waive those objections on appeal. Specifically, it ruled that Google's filing of
written evidentiary objections before the summary judgment hearing was sufficient to preserve
those  *517  objections on appeal. Accordingly, it reviewed Google's evidentiary objections on
the merits. The Court of Appeal further refused to apply the stray remarks doctrine to exclude
alleged discriminatory statements that Reid's supervisors and coworkers made. In reversing the
trial court's grant of Google's summary judgment motion, the Court of Appeal considered those
alleged statements and other evidence Reid presented in opposition to the motion.


***332  We agree with the Court of Appeal's conclusions. Regarding the waiver issue, the Court
of Appeal correctly determined that a finding of waiver does not depend on whether a trial court
rules expressly on evidentiary objections and that Google's filing of written evidentiary objections
before the summary **992  judgment hearing preserved them on appeal. (Code Civ. Proc., §
437c, subds. (b)(5), (d).) 1  After a party objects to evidence, the trial court must then rule on
those objections. If the trial court fails to rule after a party has properly objected, the evidentiary
objections are not deemed waived on appeal. Regarding the stray remarks issue, the Court of
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Appeal also correctly determined that application of the stray remarks doctrine is unnecessary and
its categorical exclusion of evidence might lead to unfair results.


1 Unless otherwise indicated, all statutory references are to the Code of Civil Procedure.


I. FACTUAL AND PROCEDURAL HISTORY


Reid worked at Google between June 2002 and February 2004. Google's vice-president of
engineering, Wayne Rosing (then age 55) hired Reid (then age 52) as director of operations and
director of engineering. Reid has a Ph.D. in computer science and is a former associate professor
of electrical engineering at Stanford University.


In addition to Rosing, Reid also interacted with other high-level employees, including chief
executive officer (CEO) Eric Schmidt (then age 47), vice-president of engineering operations Urs
Hölzle (then age 38), and founders Sergey Brin (then age 28), and Larry Page (then age 29). Reid
reported to Rosing and at times to Hölzle.


In a review of Reid's first year's job performance (his only written performance review while
employed at Google), Rosing described Reid as having “an extraordinarily broad range of
knowledge concerning Operations, Engineering in general and an aptitude and orientation towards
operational and IT issues.” Rosing noted that Reid “project[ed] confidence when dealing with
fast changing situations,” “ha[d] an excellent attitude about what ‘OPS' and ‘Support’ mean,” and
was “very intelligent,” “creative,” “a terrific *518  problem solver,” and that the “vast majority
of Ops [ran] great.” Rosing gave Reid a performance rating indicating he “consistently [met]
expectations.”


In Reid's performance review, Rosing commented: “Adapting to Google culture is the primary
task for the first year here.... [¶] ... [¶] Right or wrong, Google is simply different: Younger
contributors, inexperienced first line managers, and the super fast pace are just a few examples of
the environment.” Reid received bonuses from February 2003 to February 2004, including stock
options for 12,750 shares.


Reid alleged that Hölzle and other employees made derogatory age-related remarks to Reid while
he was employed at Google. According to Reid, Hölzle told Reid that his opinions and ideas were
“obsolete” and “too old to matter,” that he was “slow,” “fuzzy,” “sluggish,” and “lethargic,” and
that he did not “display a sense of urgency” and “lack[ed] energy.” Hölzle allegedly made age-
related comments to Reid “every few weeks.” Other coworkers called Reid an “old man,” an “old
guy,” and an “old fuddy-duddy,” told him his knowledge was ancient, and joked that Reid's CD
(compact disc) jewel case office placard should be an “LP” instead of a “CD.”
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In September 2003, cofounder Brin sent an e-mail to several executives commenting ***333
about Google's payroll: “We should avoid the tendency towards bloat here particularly with highly
paid individuals.” Rosing responded, “Excellent memo and very timely.... Let me disclose what
I am up to organizationally.... We are looking for a senior Director (note I did not capitalize Sr.)
or VP level person to run this operation....”


In October 2003, Rosing removed Reid from the director of operations position, and relieved
him of his responsibilities as director of engineering, though he was allowed to retain the title.
Hölzle, 15 years younger than Reid, assumed Reid's position as director of operations, and
Douglas Merrill, 20 years younger than Reid, took over his other duties. Google asked Reid to
develop and implement an in-house graduate degree program (“Graduate Degree Program”) and
an undergraduate college recruitment program (“Google Scholar Program”). The Graduate Degree
Program was aimed at retaining engineers by allowing them to attend courses that Carnegie Mellon
University professors taught at Google and to obtain master's degrees **993  in engineering.
According to Reid, Google's CEO, Schmidt, assured Reid that the graduate program was important
and would last at least five years. But Reid was given no budget or staff to support it.


In January 2004, Brin, Page, Rosing, and Hölzle collectively decided not to pay Reid a bonus for
2003. CEO Schmidt sent an e-mail to Rosing asking for “a proposal from [him] ... on getting [Reid]
out....” On February 7, 2004, *519  Rosing responded to Schmidt, expressing concern about the
decision not to pay Reid a bonus. He stated that he was “having second thoughts about the full
zero out of the $14K bonus [versus] treating it consistent with all similarly situated performers.”
Rosing suggested that Reid should receive a bonus of $11,300, in addition to a severance package,
to avoid “a judge concluding we acted harshly.”


On February 13, 2004, Rosing told Reid the engineering department no longer had a place for
him. Google asserts Rosing told Reid that the Graduate Degree Program was being eliminated and
that it terminated Reid because of job elimination and poor performance. On the other hand, Reid
maintains he was given no reason for his termination other than lack of “cultural fit,” and he was
told the graduate program would continue and his termination was not performance based.


After Reid asked if he could look for a job elsewhere in the company, Rosing encouraged
him to apply for positions with other departments. However, e-mails circulating among various
department heads indicated that no other department intended to hire Reid. Vice-president of
business operations Shona Brown wrote to Rosing and human resources director Stacy Sullivan,
asserting, “you should make sure I am appropriately prepped. My line at the moment is that there
is no role for him in the HR organization.” Sullivan responded: “Seems [Reid's] first interest is to
continue his work on the college programs he's been working on.... He'll explore that option first
with both of you.... I propose [Brown] ... meets with [Reid] [on February 24] and lets him know
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there's no role [for him] in her org.... I've talked with [chief financial officer George] Reyes live,
he will not have an option for [Reid].... [T]his is The Company Decision.” Sullivan concluded:
“We'll all agree on the job elimination angle....”


On February 24, 2004, Reid met with chief financial officer Reyes, who told him no positions were
open in Reyes's department. Reid then met with Brown, who stated no positions were available for
him ***334  in her department. According to Reid, Brown commented that he was not a “cultural
fit” at Google. On February 27, Reid left Google with a two-month severance package.


On July 20, 2004, Reid sued Google. The complaint alleged 12 causes of action, including
claims for age discrimination under the California Fair Employment and Housing Act (FEHA)
(Gov.Code, § 12900 et seq.) and California's unfair competition law (UCL) (Bus. & Prof.Code, §
17200 et seq.); wrongful termination in violation of public policy; failure to prevent discrimination;
and both negligent and intentional infliction of emotional *520  distress. Reid sought injunctive
relief, disgorgement of profits, restitution of lost stock options, and attorney fees and costs.


Google demurred and brought motions to strike as to various causes of action, which were granted
in part. Google then filed a motion for summary judgment as to Reid's remaining causes of action
(those specified above), based on claims of age discrimination by Google. Although Google filed
written objections to evidence Reid submitted, the trial court did not rule specifically on those
objections. Instead, it stated it was relying only “on competent and admissible evidence.”


[1]  [2]  The trial court granted the summary judgment motion. It found that Google's
evidence, while “not sufficient to prove that Plaintiff cannot establish a prima facie case of age
discrimination,” “is sufficient to prove that [Google] had legitimate nondiscriminatory reasons
for ... terminating [plaintiff's] employment in February 2004.” 2  **994  The court further found
that Reid's evidence was “not sufficient to raise a permissible inference that in fact, [Google]
considered Plaintiff's age as a motivating factor in ... terminating his employment.” The trial court
noted that, because Reid had failed to raise a triable issue of material fact as to whether Google's
reasons were pretextual, his age discrimination claims should be dismissed. (§ 437c, subd. (c)
[“motion for summary judgment shall be granted if all the papers submitted show that there is
no triable issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law”].)


2 In California, courts employ at trial the three-stage test that was established in McDonnell
Douglas Corp. v. Green (1973) 411 U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d 668, to resolve
discrimination claims, including age discrimination. (Guz v. Bechtel National, Inc. (2000) 24
Cal.4th 317, 354, 100 Cal.Rptr.2d 352, 8 P.3d 1089 (Guz ).) At trial, the employee must first
establish a prima facie case of discrimination, showing “ ‘ “actions taken by the employer
from which one can infer, if such actions remain unexplained, that it is more likely than not
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that such actions were ‘based on a [prohibited] discriminatory criterion....’ ” ' ” (Id. at p.
355, 100 Cal.Rptr.2d 352, 8 P.3d 1089.) Once the employee satisfies this burden, there is
a presumption of discrimination, and the burden then shifts to the employer to show that
its action was motivated by legitimate, nondiscriminatory reasons. (Id. at pp. 355–356, 100
Cal.Rptr.2d 352, 8 P.3d 1089.) A reason is “ ‘legitimate’ ” if it is “facially unrelated to
prohibited bias, and which if true, would thus preclude a finding of discrimination.” (Id. at
p. 358, 100 Cal.Rptr.2d 352, 8 P.3d 1089.) If the employer meets this burden, the employee
then must show that the employer's reasons are pretexts for discrimination, or produce other
evidence of intentional discrimination. (Id. at p. 356, 100 Cal.Rptr.2d 352, 8 P.3d 1089.)
Here, at the summary judgment stage, the trial court did not impose an initial prima facie
burden on Reid, but proceeded directly to the second step of the McDonnell Douglas formula
and determined that Google had made an initial no-merit showing. (See Guz, supra, 24
Cal.4th at pp. 356–357, 100 Cal.Rptr.2d 352, 8 P.3d 1089.)


As relevant here, the Court of Appeal, in a published opinion, reversed the trial court's granting
of Google's summary ***335  judgment motion relating to Reid's causes of action for age
discrimination under FEHA and the UCL, *521  wrongful termination, failure to prevent
discrimination, and both negligent and intentional infliction of emotional distress. The Court of
Appeal found that undisputed evidence supported both a prima facie case of age discrimination and
a legitimate, nondiscriminatory reason for Reid's termination, i.e., the elimination of the Graduate
Degree Program.


However, on the issue of whether the stated reason for termination was pretextual, the Court
of Appeal held that evidence Reid had presented raised a triable issue of material fact. Reid
offered statistical evidence of discrimination at Google, discriminatory comments that coworkers
and decision makers made, and evidence that Google demoted Reid to a nonviable position
before terminating him and advanced changing rationales for his termination. Although Google
filed written objections to Reid's evidence and raised its objections at the hearing, the trial court
did not expressly rule on them. The Court of Appeal held that the trial court's failure to rule
on the objections did not waive them on appeal. The Court of Appeal considered and rejected
Google's challenges to the methodology Reid's statistical expert used and Google's argument that
alleged ageist comments by Google decision makers and Reid's coworkers were stray remarks
and therefore insufficient proof of pretext. The court explained that judgments regarding such
discriminatory comments “must be made on a case-by-case basis in light of the entire record.”
The court concluded that, because Reid's evidence and inferences of discrimination raised a triable
issue of fact as to the existence of pretext, the trial court erred in granting the summary judgment
motion.


We granted Google's petition for review to determine: (1) whether evidentiary objections on which
the trial court has not expressly ruled when it decided a summary judgment motion are preserved
on appeal, and (2) whether California law should adopt the stray remarks doctrine.
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II. DISCUSSION


A. Evidentiary Objections Not Ruled on at Summary Judgment
[3]  We first address the issue whether evidentiary objections are preserved on appeal when the
trial court does not expressly rule on them when it decides a summary judgment motion. Section
437c, governing summary judgment motions, contains two **995  waiver provisions relating to
evidentiary objections.


[4]  Section 437c, subdivision (b)(5) states that: “Evidentiary objections not made at the hearing
shall be deemed waived.” 3


3 Waiver is the “ ‘ “intentional relinquishment or abandonment of a known right,” ’ ” whereas
forfeiture is the “ ‘failure to make the timely assertion of a right.’ ” (People v. Saunders
(1993) 5 Cal.4th 580, 590, fn. 6, 20 Cal.Rptr.2d 638, 853 P.2d 1093, citing United States
v. Olano (1993) 507 U.S. 725, 733, 113 S.Ct. 1770, 123 L.Ed.2d 508.) Although it is more
accurate to denominate the failure to object at the summary judgment hearing a forfeiture,
we will use the statutory term “waiver.”


*522  Section 437c, subdivision (d) states that: “Supporting and opposing affidavits or
declarations shall be made by any person on personal knowledge, shall set forth admissible
evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated in
the affidavits or declarations. Any objections based on the failure to comply with the requirements
of this subdivision shall be made at the hearing or shall be deemed waived.”


***336  In this case, Google submitted 31 pages of written objections to Reid's evidence. For the
most part, Google raised its objections at the hearing by incorporating those written objections. In
the trial court's written order granting summary judgment, it did not rule specifically on Google's
evidentiary objections, but stated it was relying only on “competent and admissible evidence
pursuant to Biljac Associates v. First Interstate Bank (1990) 218 Cal.App.3d 1410, 1419–1429,
267 Cal.Rptr. 819.”


1. Background: Biljac and the Waiver Rule


In Biljac, plaintiffs filed voluminous evidentiary objections and asked the trial court to make
written rulings on all of them. (Biljac Associates v. First Interstate Bank (1990) 218 Cal.App.3d
1410, 1419, 267 Cal.Rptr. 819 (Biljac ).) The trial court declined to render formal rulings, finding
that it would be “ ‘a horrendous, incredibly time-consuming task’ ” to rule individually on each
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piece of evidence and that such rulings “would serve very little useful purpose.” (Id. at p. 1419,
fn. 3, 267 Cal.Rptr. 819.) Plaintiffs argued failure to rule was reversible error, but the Court of
Appeal disagreed. It held that express evidentiary rulings were unnecessary because appellate
review of a summary judgment determination was de novo, and “the parties remain[ed] free to
press their admissibility arguments on appeal, the same as they did in the trial court.” (Id. at p. 1419,
267 Cal.Rptr. 819.) Thus, under Biljac, a trial court may decline to rule on specific evidentiary
objections so long as it states it relied only on “competent and admissible evidence” in ruling on
the summary judgment motion. (Id. at p. 1424, 267 Cal.Rptr. 819.)


A few years later, we applied waiver principles to evidentiary objections at the summary judgment
stage without mentioning Biljac. In Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666,
25 Cal.Rptr.2d 137, 863 P.2d 207 (Ann M.), plaintiff filed a civil complaint against the owners of a
shopping center after she was raped at her place of employment, located in the shopping center. We
noted that “[i]n the trial court, defendants made a *523  series of objections to evidence submitted
by [plaintiff] in opposition to the summary judgment motion,” but “[t]he trial court did not rule on
the objections.” (Id. at p. 670, fn. 1, 25 Cal.Rptr.2d 137, 863 P.2d 207.) We held that “[b]ecause
counsel failed to obtain rulings, the objections are waived and are not preserved for appeal. (Code
Civ. Proc., § 437c, subds. (b) & (c); Golden West Baseball Co. v. Talley (1991) 232 Cal.App.3d
1294, 1301, fn. 4 [284 Cal.Rptr. 53]; Ramsey v. City of Lake Elsinore (1990) 220 Cal.App.3d 1530,
1540 [270 Cal.Rptr. 198]; Haskell v. Carli (1987) 195 Cal.App.3d 124, 129–132 [240 Cal.Rptr.
439].) Although many of the objections appear meritorious, for purposes of this appeal we must
view the objectionable evidence as having been admitted in evidence and therefore as part of the
record.” (Ibid.)


Again without mentioning Biljac, we affirmed the Ann M. waiver principles in Sharon P. v. Arman,
Ltd. (1999) 21 Cal.4th 1181, 1186–1187, footnote 1, 91 Cal.Rptr.2d 35, 989 P.2d 121 (Sharon
P.), disapproved on other **996  grounds in Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th
826, 853, footnote 19, 107 Cal.Rptr.2d 841, 24 P.3d 493. In Sharon P., plaintiff sued the owner
of the parking garage of her work building after she was attacked and sexually assaulted there.
In finding waiver, we stated: “[Defendant] filed objections to the declarations of plaintiff and her
counsel in the trial court, but the record contains no rulings on those objections. We therefore deem
the objections ***337  waived and view plaintiff's evidence as having been admitted in evidence
as part of the record for purposes of the appeal. (Ann M., supra, 6 Cal.4th at p. 670, fn. 1 [25
Cal.Rptr.2d 137, 863 P.2d 207]; Code Civ. Proc., § 437c, subds. (b), (c).)” (Sharon P., supra, 21
Cal.4th at pp. 1186–1187, fn. 1, 91 Cal.Rptr.2d 35, 989 P.2d 121.)


Following Ann M. and Sharon P., the same court that decided Biljac disapproved the Biljac
procedure. (Demps v. San Francisco Housing Authority (2007) 149 Cal.App.4th 564, 566, 57
Cal.Rptr.3d 204 (Demps ).) In Demps, the trial court granted summary judgment in favor of
defendant employer against plaintiff's allegations of discrimination. At the summary judgment
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hearing, defense counsel expressly requested that the court rule on evidentiary objections
previously filed by defendant. In response, the court stated it was “ ‘following Biljac and [was] only
considering the relevant and pertinent evidence.’ ” (Id. at p. 574, 57 Cal.Rptr.3d 204.) The Court
of Appeal affirmed summary judgment, but rejected its previous holding in Biljac, explaining
that “[w]e read Ann M., supra, 6 Cal.4th 666 [25 Cal.Rptr.2d 137, 863 P.2d 207], and Sharon P.,
supra, 21 Cal.4th 1181 [91 Cal.Rptr.2d 35, 989 P.2d 121], as having impliedly overruled Biljac
and establishing that trial courts must rule on evidentiary objections in the summary judgment
context or the objections will be deemed waived. (Auto Equity Sales, Inc. v. Superior Court (1962)
57 Cal.2d 450, 455 [20 Cal.Rptr. 321, 369 P.2d 937].)” (Demps, supra, 149 Cal.App.4th at p. 578,
57 Cal.Rptr.3d 204.) The Court of Appeal noted that the Biljac procedure does not fulfill a trial
court's obligation to rule on evidentiary objections in *524  the summary judgment setting. It held
that “a trial court presented with timely evidentiary objections in proper form must expressly rule
on the individual objections, and if it does not, the objections are deemed waived and the objected-
to evidence included in the record.” (Ibid.)


Other Courts of Appeal have either expressly or impliedly criticized the Biljac approach, finding
it contravenes a trial court's duty to rule on evidentiary objections. (Cheviot Vista Homeowners
Assn. v. State Farm Fire & Casualty Co. (2006) 143 Cal.App.4th 1486, 1500, fn. 9, 50 Cal.Rptr.3d
1 [Biljac procedure “is not an acceptable alternative to a ruling on the objections”]; Swat–
Fame, Inc. v. Goldstein (2002) 101 Cal.App.4th 613, 623, 124 Cal.Rptr.2d 556 [Biljac was
an “unacceptable circumvention of the court's obligation to rule on the evidentiary objections
presented”], disapproved on other grounds in Zamos v. Stroud (2004) 32 Cal.4th 958, 973, 12
Cal.Rptr.3d 54, 87 P.3d 802; Sambrano v. City of San Diego (2001) 94 Cal.App.4th 225, 235, 114
Cal.Rptr.2d 151 [Biljac “fosters the [legal] fiction that a trial court's failure to rule on evidentiary
objections means the trial court has considered only admissible evidence”]; cf. Tilley v. CZ Master
Assn. (2005) 131 Cal.App.4th 464, 479, 32 Cal.Rptr.3d 151 [“given the nature and volume of the
objections, the trial court did not abuse its discretion” in issuing a Biljac ruling].)


Courts of Appeal have taken different approaches in resolving Biljac issues in the face of our
waiver rule. Some courts have found waiver. (See, e.g., Alexander v. Codemasters Group Limited
(2002) 104 Cal.App.4th 129, 140–141, 127 Cal.Rptr.2d 145; Swat–Fame, Inc. v. Goldstein, supra,
101 Cal.App.4th at pp. 623–624, 124 Cal.Rptr.2d 556; Laird v. Capital Cities/ABC, Inc. (1998)
68 Cal.App.4th 727, 736, 80 Cal.Rptr.2d 454.) Other courts have addressed the objections on
the merits despite the lack of a trial court ruling. (See, e.g., Tilley v. CZ Master Assn., supra,
131 Cal.App.4th at p. 479, 32 Cal.Rptr.3d 151; ***338  Sambrano v. City of San Diego, supra,
94 Cal.App.4th at p. 238, 114 Cal.Rptr.2d 151; Benavidez v. San Jose Police Dept. (1999) 71
Cal.App.4th 853, 864, 84 Cal.Rptr.2d 157.)


**997  In City of Long Beach v. Farmers & Merchants Bank (2000) 81 Cal.App.4th 780, 783–
785, 97 Cal.Rptr.2d 140, the Court of Appeal applied what trial attorneys jocularly refer to as
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a “stamp-and-scream” rule and held that written evidentiary objections not ruled on by the trial
court were preserved for appellate review where counsel twice orally requested a ruling on those
written objections at the summary judgment hearing, thus presenting an exception to the Ann M.
and Sharon P. waiver rule. (See also Swat–Fame, Inc. v. Goldstein, supra, 101 Cal.App.4th at p.
624, fn. 7, 124 Cal.Rptr.2d 556 [allowing exception to waiver rule “when counsel specifically
requests a ruling on evidentiary objections and the trial court nonetheless declines to rule”].) In
*525  Vineyard Springs Estates v. Superior Court (2004) 120 Cal.App.4th 633, 15 Cal.Rptr.3d
587, the Court of Appeal issued a writ of mandate commanding the trial court to (1) vacate its
order denying summary judgment, (2) rule on all evidentiary objections, and (3) reconsider the
summary judgment motion in light of its rulings on the evidentiary objections. (Id. at p. 643, 15
Cal.Rptr.3d 587.)


2. The Court of Appeal's Ruling on the Trial Court's
Invocation of the Biljac Procedure in This Case.


The Court of Appeal commented that “we believe the Biljac decision was substantially correct,
and was surely more nearly correct than its critics have been.” The court reasoned that section
437c does not require courts to rule expressly on evidentiary objections; it only requires express
objections to be made.


Also, without mentioning Ann M. and Sharon P., the Court of Appeal rejected the waiver rule. It
held that even if section 437c could be read to require express rulings, “it does not mandate that,
in the absence of express rulings the underlying objections are forfeited on appeal.” Criticizing
the waiver rule, the Court of Appeal commented, “The fact is that when a party properly brings an
objection to the trial court's attention—i.e., when he files it in proper form—he has done everything
he can or should be required to do to bring about a ruling. The fact that a trial court does not
expressly rule on such objection should not be interpreted as a waiver of the party's objection.”


Instead, the Court of Appeal concluded that, in the absence of express trial court rulings, the parties
may still raise evidentiary issues on appeal. It explained that if the trial court fails to rule expressly
on evidentiary objections relating to a summary judgment motion, the court's silence “effects an
implied overruling of all objections, which are therefore preserved for appeal. The entire record is
thus presumptively before the appellate court, and the burden is on the objecting party to show that
evidence presumptively considered by the trial court should instead be disregarded in determining
the propriety of the order on the merits.”


The Court of Appeal held that Google's written objections to Reid's evidence were not waived.
The court proceeded to decide the merits of the evidentiary objections Google raised on appeal,
i.e., whether Reid's statistical and stray remarks evidence was admissible.
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3. To Preserve Evidentiary Issues on Appeal, Litigants Must Object to
Specific Evidence in Writing Before the Summary Judgment Hearing


or Orally at the Hearing, as Specified in the California Rules of Court


Google claims that because the trial court issued a Biljac ruling, the waiver ***339  rule does not
apply and its written evidentiary objections were preserved on *526  appeal, even though the trial
court failed to rule on them expressly. Google argues that Ann M. and Sharon P. are distinguishable
because we did not address the meaning of a Biljac ruling in those cases and focused instead on the
trial court's complete failure to rule on objections. Reid contends that whether we deem Google's
objections to be waived or preserved on appeal, the Court of Appeal still correctly determined the
merits of Google's evidentiary claims on appeal. The Court of Appeal correctly found that the trial
court erred in granting summary judgment because Reid's proffered admissible evidence presented
triable issues of material fact. Reid comments that to the extent we seek his “input” on the **998
waiver issue, he questions the fairness of absolutely barring a litigant from raising an evidentiary
issue on appeal when the preclusion is through no fault of its own. He argues that the Court of
Appeal's “presumed overruled” approach is preferable: “It achieves the goals of maximizing trial
court discretion and avoiding administrative burden, while allowing a safety valve for extreme
situations.”


We agree that the trial court's failure to rule expressly on any of Google's evidentiary objections
did not waive them on appeal. As noted above, “[e]videntiary objections not made at the hearing
shall be deemed waived.” (§ 437c, subd. (b)(5); see id., subd. (d).) Section 437c defines “waiver”
in terms of a party's failure to raise evidentiary objections at the hearing; it does not depend on
whether or not the trial court expressly rules on the objections. Nevertheless, in Sharon P., we
found waiver under section 437c because we seemed to have focused on the trial court's failure
to rule. (Sharon P., supra, 21 Cal.4th at pp. 1186–1187, fn. 1, 91 Cal.Rptr.2d 35, 989 P.2d 121
[“[defendant] filed objections to the declarations of plaintiff and her counsel in the trial court, but
the record contains no rulings on those objections”].) In Ann M. supra, 6 Cal.4th at page 670,
footnote 1, 25 Cal.Rptr.2d 137, 863 P.2d 207 (the only case Sharon P. cites), we relied on several
cases in finding waiver, including Golden West Baseball Co. v. Talley, supra, 232 Cal.App.3d at
page 1301, footnote 4, 284 Cal.Rptr. 53.


[5]  [6]  In Golden West, the court found that, because the trial court failed to rule on evidentiary
objections, those objections were considered to have been waived. (Golden West Baseball Co. v.
Talley, supra, 232 Cal.App.3d at p. 1301, fn. 4, 284 Cal.Rptr. 53.) Instead of relying on section
437c, subdivision (b)(5), the court relied on section 437c, subdivision (c). That subdivision states
that the trial court must consider all evidence unless an objection to it has been raised and
sustained. (§ 437c, subd. (c).) 4  It follows that the reviewing court must *527  conclude the trial
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court considered any evidence to which it did not expressly sustain an objection. However, the
subdivision does not mandate that, in the absence of express rulings, the underlying objections
are waived on appeal. Thus, evidentiary objections made “at the hearing shall [not] be deemed
waived” (§ 437c, subd. (b)(5)), even if the trial court fails to rule on them expressly. 5


4 Section 437c, subdivision (c) provides, in pertinent part, that “[i]n determining whether the
papers show that there is no triable issue as to any material fact the court shall consider all
of the evidence set forth in the papers, except that to which objections have been made and
sustained by the court....”


5 We disapprove Ann M. v. Pacific Plaza Shopping Center, supra, 6 Cal.4th 666, 670, footnote
1, 25 Cal.Rptr.2d 137, 863 P.2d 207 and Sharon P. v. Arman, Ltd., supra, 21 Cal.4th 1181,
1186, footnote 1, 91 Cal.Rptr.2d 35, 989 P.2d 121, to the extent they hold that, when a trial
court fails to rule on objections to summary judgment evidence, the objections are waived
and are not preserved on appeal.


***340  [7]  [8]  [9]  [10]  The question remains as to how and when evidentiary objections
must be made to be deemed made “at the hearing,” under section 437c, subdivisions (b)(5) and (d).
Because this determination involves a question of statutory construction, our review is de novo.
(People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th 415, 432, 101 Cal.Rptr.2d 200, 11
P.3d 956.) “Under settled canons of statutory construction, in construing a statute we ascertain the
Legislature's intent in order to effectuate the law's purpose. [Citation.] We must look to the statute's
words and give them ‘their usual and ordinary meaning.’ [Citation.] ‘The statute's plain meaning
controls the court's interpretation unless its words are ambiguous.’ [Citations.] ‘If the statutory
language permits more than one reasonable interpretation, courts may consider other aids, such
as the statute's purpose, legislative history, and public policy.’ [Citation.]” (Imperial Merchant
Services, Inc. v. Hunt (2009) 47 Cal.4th 381, 387–388, 97 Cal.Rptr.3d 464, 212 P.3d 736.)


One court found that written evidentiary objections filed with the court had been made “at the
hearing,” even though the objecting party had not raised them at the summary judgment hearing.
(Tilley v. CZ Master **999  Assn., supra, 131 Cal.App.4th at p. 479, 32 Cal.Rptr.3d 151 [“section
437c, subdivision (b)(5) requires the objections to be made ‘at the hearing’ but not orally”]; see also
Sambrano v. City of San Diego, supra, 94 Cal.App.4th at pp. 232, 234, 237–238, 114 Cal.Rptr.2d
151 [merits of objection addressed where preserved in written submissions].) However, other
courts have determined that written objections to summary judgment evidence were insufficient
to preserve them on appeal because the objecting party failed to request a ruling on the evidentiary
objections “at the hearing.” (Charisma R. v. Kristina S. (2009) 175 Cal.App.4th 361, 369, 96
Cal.Rptr.3d 26; Jones v. P.S. Development Company, Inc. (2008) 166 Cal.App.4th 707, 711, fn. 4,
82 Cal.Rptr.3d 882; Gallant v. City of Carson (2005) 128 Cal.App.4th 705, 710, 27 Cal.Rptr.3d
318; Ali v. L.A. Focus Publication (2003) 112 Cal.App.4th 1477, 1484, 5 Cal.Rptr.3d 791; Swat–
Fame, Inc. v. Goldstein, supra, 101 Cal.App.4th at p. 624, fn. 7, 124 Cal.Rptr.2d 556; Knight v.
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City of Capitola (1992) 4 Cal.App.4th 918, 924, fn. 2, 6 Cal.Rptr.2d 874; Howell v. State Farm
Fire & Cas. Co. (1990) 218 Cal.App.3d 1446, 1459, fn. 9, 267 Cal.Rptr. 708). *528  Yet another
court held that evidentiary objections relating to a summary judgment motion may be raised either
in writing before the hearing or orally at the hearing. (Superior Dispatch, Inc. v. Insurance Corp.
of New York (2010) 181 Cal.App.4th 175, 192–193, 104 Cal.Rptr.3d 508.)


Because section 437c is ambiguous as to how and when evidentiary objections must be made to
preserve them on appeal, we turn to the statute's purpose and legislative history.


a. Legislative History of Section 437c


Our current summary judgment statute was enacted in 1973. (Stats. 1973, ch. 366, § 2, p. 807;
Haskell v. Carli, supra, 195 Cal.App.3d at p. 130, 240 Cal.Rptr. 439.) The pre–1973 version of
section 437c permitted summary judgment “ ‘in the discretion of the court.’ ” (Saldana v. Globe–
Weis Systems Co. (1991) 233 Cal.App.3d 1505, 1511, 285 Cal.Rptr. 385.) In revising ***341
section 437c, the Legislature intended “to abrogate any real discretion the trial court had in granting
the motion. [Citation.]” (Saldana v. Globe–Weis Systems Co., supra, 233 Cal.App.3d at p. 1512,
285 Cal.Rptr. 385, italics added.)


Before significant amendments were made in 1980, the trial court was to consider all admissible
evidence set forth in the papers supporting or opposing the motion in ruling on the summary
judgment motion. (Stats. 1978, ch. 949, § 2, p. 2930.) Also, waiver rules did not apply in summary
judgment proceedings. (Haskell v. Carli, supra, 195 Cal.App.3d at p. 129, 240 Cal.Rptr. 439.)


1) 1980 Amendment


In 1980, the Legislature passed Senate Bill No. 1200 (1979–1980 Reg. Sess.) which added the
following provisions to section 437c: (1) “[e]videntiary objections, not raised here in writing or
orally at the hearing, shall be deemed waived;” and (2) “[i]n determining whether the papers show
that there is no triable issue as to any material fact the court shall consider all of the evidence
set forth in the papers, except that to which objections have been made and sustained by the
court....” (Former § 437c, as amended by Stats. 1980, ch. 57, § 1, p. 152.)


The purpose of the bill was “to facilitate speedy resolution of summary judgment motions by
requiring the parties to make timely evidentiary objections to summary judgment papers before
the [trial] court.” (Assem. Com. on Judiciary, 3d reading analysis of Sen. Bill No. 1200 (1979–
1980 Reg. Sess.) Mar. 6, 1980.) It “would require parties to raise all evidentiary objections at the
time of the hearing on the motion for summary judgment, in writing or *529  orally, or suffer
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waiver of such objections.” (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 1200 (1979–1980
Reg. Sess.) as introduced Apr. 24, 1979, p. 3.)


The California Judges Association sponsored the bill: (1) to invalidate several Court of Appeal
decisions that had made it “possible for parties to raise on appeal for the first time evidentiary
objections to the summary judgment papers” and (2) to apply the Evidence Code section 353
waiver rule—prohibiting reversal for the erroneous admission of evidence unless an objection
was timely made—in the summary judgment context. (Judge Philip M. Saeta, letter to Sen.
Com. **1000  on Judiciary re Sen. Bill No. 1200 (1979–1980 Reg. Sess.) Dec. 21, 1979 (Judge
Saeta letter); Sen. Com. on Judiciary, Analysis of Sen. Bill No. 1200 (1979–1980 Reg. Sess.) as
introduced Apr. 24, 1979, pp. 2–3.)


Additionally, the bill eliminated the “requirement that the evidence considered by the court be
admissible, and ... instead allow[ed] the court to consider all evidence set forth in the papers,
except that to which objections ha[d] been sustained.” (Sen. Com. on Judiciary, Analysis of Sen.
Bill No. 1200 (1979–1980 Reg. Sess.) as introduced Apr. 24, 1979, p. 4.) Judge Saeta's letter
maintained that the proposed amendments would “force the opposing parties to go through the
moving papers and make those objections which are deemed to be applicable and have the trial
judge rule on those objections just like the situation at trial.... Then on any appeal the merits of
the [summary judgment] ruling can be addressed without going into minor evidentiary matters not
deemed important enough to be raised at the trial level.” (Judge Saeta letter, supra, at p. 2.)


2) 1990 Amendment


Prior to the 1990 amendment, objections “not made either in writing or orally at ***342  the
hearing ” were deemed waived. 6  (Former § 437c, subd. (b) as amended by Stats. 1984, ch. 171,
§ 1, p. 545, italics added.) As introduced, Senate Bill No. 2594 (1989–1990 Reg. Sess.) proposed
the following change to section 437c, subdivision (b): “Evidentiary objections not made in writing
at least two court days prior to the hearing shall be deemed waived.” (Sen. Bill No. 2594 (1989–
1990 Reg. Sess.) as introduced Mar. 1, 1990, p. 2, italics added.) The Legislature then changed
this language to its current form, providing that, “Evidentiary objections not made at the hearing
shall be deemed waived.” (§ 437c, subd. (b), italics added, as *530  amended by Stats. 1990, ch.
1561, § 2, p. 7331, enacting Sen. Bill No. 2594 (1989–1990 Reg. Sess.) as amended May 7, 1990.)


6 A 1984 statutory amendment substituted “made either” for “raised here” so that the statute
read: “Evidentiary objections not made either in writing or orally at the hearing shall be
deemed waived.” (Former § 437c, subd. (b), as amended by Stats. 1984, ch. 171, § 1, p. 545.)
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[11]  Thus, the Legislature deleted the proposed language that exempted only written objections
from waiver and deleted the then existing statutory language “either in writing or orally,” so that the
statute required evidentiary objections to be made “at the hearing” to avoid waiver. By removing
the words “in writing” and “orally,” we can reasonably infer that the Legislature intended not to
restrict the manner in which objections had to be presented, as had been proposed, leaving the
statute neutral regarding the objections' proper form. The 1990 amendment simply required that
objections be presented to the trial court, rather than being made for the first time on appeal.


Legislative history supports this conclusion. One purpose of the 1990 amendment was to redefine
what could be resolved on a motion for summary adjudication of issues. The Legislature expressly
declared that: “It is also the intent of this legislation to stop the practice of adjudication of facts
or adjudication of issues that do not completely dispose of a cause of action or a defense.” (Stats.
1990, ch. 1561, § 1, p. 7330.) A second purpose was to “overturn[ ]” two Court of Appeal cases
holding that the competency of witnesses could be challenged for the first time on appeal. (Sen.
Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of Sen. Bill No. 2594 (1989–1990
Reg. Sess.) as amended Aug. 22, 1990, p. 2.) In that regard, the Legislature expressly declared:
“It is the intent of this legislation to provide that all objections to the form and substance of the
moving and opposing papers shall be first made in the trial court and not on appeal by the parties or
by the appellate court and to expressly overrule the rules stated in Witchell v. De Korne [ (1986) ]
179 Cal.App.3d 965 [225 Cal.Rptr. 176] and Zuckerman v. Pacific Savings Bank [ (1986) ] 187
Cal.App.3d 1394 [232 Cal.Rptr. 458].” (Stats. 1990, ch. 1561, § 1, pp. 7329–7330.) The overall
purpose of the bill was “to make the summary judgment procedure more efficient and to reduce the
opportunity for abuse of the procedure.” (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 2594
(1989–1990 Reg. Sess.) as amended May 7, 1990, p. 2; Sen. Rules Com., Off. of **1001  Sen.
Floor Analyses, 3d reading analysis of Sen. Bill No. 2594 (1989–1990 Reg. Sess.) as amended
Aug. 22, 1990, p. 2; see also Judicial Council of Cal., letter to Governor Deukmejian re Sen. Bill
No. 2594 (1989–1990 Reg. Sess.) Sept. 17, 1990 [supporting the bill's requirement that parties
raise evidentiary objections in the trial court because it would save time for appellate courts and
simplify civil proceedings].)


***343  In accord with the Legislature's second purpose, it also amended section 437c to add the
following sentence to subdivision (d): “Any objections based on the failure to comply with the
requirements of this subdivision [regarding the competence of declarants] shall be made at the
hearing or shall be *531  deemed waived.” (Stats. 1990, ch. 1561, § 2, p. 7331.) And, as mentioned
above, the Legislature at the same time deleted the phrase “either in writing or orally” from section
437c, subdivision (b), to provide that, “Evidentiary objections not made at the hearing shall be
deemed waived.”


The 1990 amendment of section 437c by its terms required that objections be made in the trial court
to avoid waiver, but did not designate how those objections needed to be presented. Because the
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statute and legislative history are silent as to the specific manner in which evidentiary objections
must be made, we presume that the Legislature intended no changes to the established procedure
for making evidentiary objections. Thus, the California Rules of Court govern. (See Cal. Const.,
art. VI, § 6, subd. (d); Cantillon v. Superior Court (1957) 150 Cal.App.2d 184, 187, 309 P.2d 890;
see also Mann v. Cracchiolo (1985) 38 Cal.3d 18, 29, 210 Cal.Rptr. 762, 694 P.2d 1134 [courts
may adopt “rules with the force of law” with respect to summary judgment motions].)


At the time of the 1990 amendment of section 437c, California Rules of Court, former rule 343
(current rule 3.1352) explained how and when summary judgment objections were made. The
Judicial Council first adopted former rule 343 in 1984. The Rules of Court were renumbered
effective January 1, 2007. Substantively the same as when first adopted in 1984, current rule 3.1352
states: “A party desiring to make objections to evidence in the papers on a motion for summary
judgment must either: [¶] (1) Submit objections in writing under rule 3.1354; or [¶] (2) Make
arrangements for a court reporter to be present at the hearing.” As with former rule 343 and current
rule 3.1352, both former rule 345 and current rule 3.1354 require written objections to be served
and filed before the hearing. (See now Cal. Rules of Court, rule 3.1354(a).) Thus, both before and
after section 437c's 1990 amendment, the Rules of Court expressly allowed parties to choose how
to record their objections.


[12]  [13]  At the summary judgment hearing, the parties have the opportunity to persuade the
trial court and respond to its inquiries. (Mediterranean Construction Co. v. State Farm Fire &
Casualty Co. (1998) 66 Cal.App.4th 257, 260, 77 Cal.Rptr.2d 781.) At that hearing, the court
considers the motion, any opposition to the motion, any reply, and all supporting papers submitted
before the hearing, as well as arguments and evidentiary objections made at the hearing. (See
§ 437c, subds. (a), (b)(1)-(4); Cal. Rules of Court, rules 3.1352, 3.1354(a).) Therefore, written
evidentiary objections made before the hearing, as well as oral objections made at the hearing are
deemed made “at the hearing” under section 437c, subdivisions (b)(5) and (d), so that *532  either
method of objection avoids waiver. 7  The trial court must **1002  rule ***344  expressly on
those objections. 8  (See Vineyard Springs Estates v. Superior Court, supra, 120 Cal.App.4th at pp.
642–643, 15 Cal.Rptr.3d 587 [trial courts have a duty to rule on evidentiary objections presented
in proper form].) If the trial court fails to rule, the objections are preserved on appeal.


7 We disapprove Charisma R. v. Kristina S., supra, 175 Cal.App.4th 361, 369, 96 Cal.Rptr.3d
26; Jones v. P.S. Development Company, Inc., supra, 166 Cal.App.4th 707, 711, footnote
4, 82 Cal.Rptr.3d 882; Gallant v. City of Carson, supra, 128 Cal.App.4th 705, 710, 27
Cal.Rptr.3d 318; Ali v. L.A. Focus Publication, supra, 112 Cal.App.4th 1477, 1484, 5
Cal.Rptr.3d 791; Swat–Fame Inc. v. Goldstein, supra, 101 Cal.App.4th 613, 624, footnote
7, 124 Cal.Rptr.2d 556; City of Long Beach v. Farmers & Merchants Bank, supra, 81
Cal.App.4th 780, 783–785, 97 Cal.Rptr.2d 140; Knight v. City of Capitola, supra, 4
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Cal.App.4th 918, 924, footnote 2, 6 Cal.Rptr.2d 874; and Howell v. State Farm Fire & Cas.
Co., supra, 218 Cal.App.3d 1446, 1459, footnote 9, 267 Cal.Rptr. 708, to the extent they hold
that litigants must raise written objections orally at the hearing to preserve them on appeal.


8 We disapprove Biljac Associates v. First Interstate Bank, supra, 218 Cal.App.3d 1410, 1419,
1424, 267 Cal.Rptr. 819, to the extent it permits the trial court to avoid ruling on specific
evidentiary objections.


[14]  [15]  We recognize that it has become common practice for litigants to flood the trial
courts with inconsequential written evidentiary objections, without focusing on those that are
critical. 9  Trial courts are often faced with “innumerable objections commonly thrown up by the
parties as part of the all-out artillery exchange that summary judgment has become.” (Mamou v.
Trendwest Resorts, Inc. (2008) 165 Cal.App.4th 686, 711–712, 81 Cal.Rptr.3d 406.) Indeed, the
Biljac procedure itself was designed to ease the extreme burden on trial courts when all “too often”
“litigants file blunderbuss objections to virtually every item of evidence submitted.” (Demps,
supra, 149 Cal.App.4th at pp. 578–579, fn. 6, 57 Cal.Rptr.3d 204; Biljac, supra, 218 Cal.App.3d
at p. 1419, fn. 3, 267 Cal.Rptr. 819; see also Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th
243, 248, 254 & fn. 3, 100 Cal.Rptr.3d 296 [employer filed 324 pages of evidentiary objections,
consisting of 764 specific objections, which the Court of Appeal characterized as the “poster
child” for abusive objections].) To counter that disturbing trend, we encourage parties to raise
only meritorious objections to items of evidence that are legitimately in dispute and pertinent to
the disposition of the summary judgment motion. In other words, litigants should focus on the
objections that really count. Otherwise, they may face informal reprimands or formal sanctions
for engaging in abusive practices. At the very least, at the summary judgment hearing, the parties
—with the trial court's *533  encouragement—should specify the evidentiary objections they
consider important, so that the court can focus its rulings on evidentiary matters that are critical
in resolving the summary judgment motion.


9 Amicus curiae California Academy of Appellate Lawyers represents that “[i]n the real
world, ... most evidentiary objections do not matter very much to the [summary judgment]
decision.” Similarly, amicus curiae Association of Southern California Defense Counsel
comments that “[a]ll too often trial courts face a flood of evidentiary objections, objections
that may be addressed to matters that are tangential at best, at least given the trial court's view
of the critical issues or evidence.” Amicus curiae California Academy of Appellate Lawyers
asks that we pronounce a “message to trial lawyers that if they want the trial court to make
meaningful rulings, they should facilitate its doing so by choosing their battles wisely and
only objecting to evidence when it matters.”


b. Application of Waiver Rule
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[16]  In this case, Google submitted 31 pages of objections, raising more than 175 separate
objections to evidence submitted by Reid. At least 50 of the objections were based simply on
“relevance.” At the summary judgment hearing, Google generally referred to, and asked the court
to rule on, all of its previously filed written objections. In a written order, the trial court ruled
as follows: “The Court declines to render formal rulings on evidentiary ***345  objections. In
ruling, the Court relied on competent and admissible evidence pursuant to Biljac Assoc. v. First
Interstate Bank [,supra,] 218 Cal.App.3d 1410, 1419–1429 [267 Cal.Rptr. 819].”


The Court of Appeal refused to find waiver and explained: “The fact is that when a party properly
brings an objection to the trial court's attention—i.e., when he files it in proper form—he has
done everything he can or should be required to do to bring about a ruling.” However, this case
proves otherwise. At the summary judgment hearing, Google incorporated by reference its written
objections, but also specifically objected to four items of evidence submitted by Reid. Thus,
Google had the opportunity to significantly narrow its objections and wisely focused on what it
considered to be key pieces of disputed evidence.


[17]  Nevertheless, because Google submitted its evidentiary objections in proper form in writing
and orally, all of its objections were preserved on appeal. Despite the **1003  Court of Appeal's
finding that the lack of a trial court ruling does not create waiver, Google claims that the Court
of Appeal essentially applied waiver principles. It notes that the Court of Appeal “presumed”
that the trial court's Biljac ruling was an implied overruling of its evidentiary objections and that
the trial court considered all of the objected-to evidence. Google argues that the Court of Appeal
incorrectly interpreted the Biljac ruling as a blanket admission of all objected-to evidence and
that its adoption of this “presumed admitted rule” denied Google the opportunity to “squarely
appeal issues of admissibility” and obtain a ruling on its objections. Instead, according to Google,
adoption of a “presumed sustained rule” is more appropriate under the well-established principle
that trial court rulings are construed in favor of affirming the lower court's order. Google asks that
we adopt the presumed sustained rule, arguing that “it is more logically consistent to presume that
the trial court, in granting summary judgment and issuing a Biljac ruling, implicitly ruled in favor
of the prevailing party on all evidentiary objections.”


*534  Reid responds that a presumed sustained rule is contrary to the clear wording of section
437c, subdivision (c), that Google overlooks the distinction between waived and presumptively
overruled objections, and that the presumed overruled approach taken by the Court of Appeal is
supported by the statute. We agree.


Section 437c, subdivision (c) states, in relevant part: “In determining whether the papers show
that there is no triable issue as to any material fact the court shall consider all of the evidence
set forth in the papers, except that to which objections have been made and sustained by the
court....” (Italics added.) Because the trial court here did not sustain any of the objections, let alone



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990054872&pubNum=227&originatingDoc=I7e104290a0af11df9d41aa3fcf7bbc6d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990054872&pubNum=227&originatingDoc=I7e104290a0af11df9d41aa3fcf7bbc6d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I7e104290a0af11df9d41aa3fcf7bbc6d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I7e104290a0af11df9d41aa3fcf7bbc6d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I7e104290a0af11df9d41aa3fcf7bbc6d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5





Reid v. Google, Inc., 50 Cal.4th 512 (2010)
235 P.3d 988, 113 Cal.Rptr.3d 327, 109 Fair Empl.Prac.Cas. (BNA) 1770...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 25


make any evidentiary rulings, it was required by section 437c, subdivision (c) to consider all of
Reid's evidence. Similarly, “on appeal after a motion for summary judgment has been granted, we
review the record de novo, considering all the evidence set forth in the moving and opposition
papers except that to which objections have been made and sustained.” (Guz, supra, 24 Cal.4th
at p. 334, 100 Cal.Rptr.2d 352, 8 P.3d 1089.) Thus, Google's presumed sustained approach is not
supported by the statute.


On the other hand, the Court of Appeal's presumed overruled approach—whereby it viewed the
objectionable evidence as having been admitted into evidence—is consistent with section 437c,
subdivision (c), requiring the trial court to consider all the evidence except that to which objections
were made and sustained. Google had a full opportunity to pursue its ***346  objections on
appeal. Having found that the lack of a ruling does not create waiver, the Court of Appeal held that
Google's objections were presumptively overruled, but—importantly—were preserved for appeal.
Google's contention that there is no distinction between waived objections and those presumptively
overruled overlooks that waived objections will not be considered on appeal (Ann M., supra,
6 Cal.4th at p. 670, fn. 1, 25 Cal.Rptr.2d 137, 863 P.2d 207), while presumptively overruled
objections can still be raised on appeal, with the burden on the objector to renew the objections in
the appellate court. 10  Thus, the Court of Appeal correctly determined that if the trial court fails
to rule expressly on specific evidentiary objections, it is presumed that the objections have been
overruled, the trial court considered the evidence in ruling on the merits of the summary judgment
motion, and the objections are preserved on appeal.


10 Indeed, Google never raised its presumed sustained argument in the Court of Appeal. Instead,
Google took on the burden of renewing its evidentiary objections in the Court of Appeal.


Here, the Court of Appeal considered Google's evidentiary objections on the merits, in particular
the admissibility of the statistical evidence and of certain alleged ageist comments under the stray
remarks rule. While Google *535  may disagree with the Court of Appeal's resolution of its
evidentiary claims, nevertheless, it has not been prejudiced by any application of a waiver rule.


[18]  [19]  Alternatively, Google asks that the matter be remanded to the trial court for rulings
on its evidentiary objections. It claims that the Court of Appeal's attempt to **1004  cure the trial
court's ambiguous Biljac ruling by deciding evidentiary issues for the first time “improperly seized
the trial court's duties of determining the parameters of the admissible evidentiary record,” and
“breache[d] the review limitations placed upon it by the abuse of discretion standard.” On the other
hand, Reid argues that the Court of Appeal correctly used a de novo review standard since the trial
court made no evidentiary rulings, and that a remand is not necessary and would only result in
delay. Agreeing with the Court of Appeal, both Reid and amici curiae advocate for the application
of a de novo review standard in general, even where the trial court made evidentiary rulings. The
Court of Appeal explained: “Because summary judgment is decided entirely on the papers, and
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presents only a question of law, it affords very few occasions, if any, for truly discretionary rulings
on questions of evidence. Nor is the trial court often, if ever, in a better position than a reviewing
court to weigh the discretionary factors.”


We agree in part with Reid. First, because there was no exercise of trial court discretion, the Court
of Appeal had no occasion to determine whether the trial court abused it. Second, Google expressly
invited the Court of Appeal to address its evidentiary objections, which the Court of Appeal
reviewed de novo, consistent with the general standard of review applicable to summary judgment
rulings, that any doubts as to the propriety of granting a summary judgment motion should be
resolved in favor of the party opposing the motion. (Miller v. Bechtel Corp. (1983) 33 Cal.3d 868,
874, 191 Cal.Rptr. 619, 663 P.2d 177.) Thus, we need not decide generally whether a trial court's
rulings on evidentiary objections based on papers alone in summary judgment proceedings are
reviewed for abuse of discretion or reviewed de novo.


***347  Finally, because Google did not ask the Court of Appeal to remand the matter to the trial
court for evidentiary rulings, its remand request comes too late. In any event, no purpose would
be served in returning this matter to the trial court to re-review objections already considered by
the Court of Appeal.


B. Stray Remarks Doctrine
Google contends that the Court of Appeal should have applied the stray remarks doctrine, i.e.,
should have categorized the alleged statements by Hölzle and Rosing as irrelevant stray remarks,
and disregarded them in reviewing the merits of the summary judgment motion. Specifically,
Google *536  claims that the Court of Appeal erred in considering: (1) Hölzle's statements that
Reid was “slow,” “fuzzy,” “sluggish,” “lethargic,” did not “display a sense of urgency,” and
“lack[ed] energy” and his ideas were “obsolete” and “too old to matter”; (2) Rosing's statement to
Reid at or around the time of his termination that he was not a “cultural fit”; and (3) coworkers'
comments referring to Reid as an “old man” and “old fuddy-duddy,” and a coworker's joke that
his office placard should be an “LP” instead of a “CD.” Google argues that the statements were
irrelevant because they were made by non-decision-makers, were ambiguous, and were unrelated
to the adverse employment decision. 11


11 Reid argues that Google failed to object in the trial court to nearly all of the evidence it now
characterizes as inadmissible stray remarks. Because the Court of Appeal considered, on the
merits, Google's objections to all of the remarks it argued were stray, we need not determine
whether those objections were made in the trial court.
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1. Origin and Evolution of the Stray Remarks Doctrine


The term “stray remarks” first appeared in a concurring opinion by Justice O'Connor in Price
Waterhouse v. Hopkins (1989) 490 U.S. 228, 276, 109 S.Ct. 1775, 104 L.Ed.2d 268 (Price
Waterhouse ). In that case, the plaintiff, a senior manager at a nationwide professional accounting
firm, sued her employer for sex discrimination when it refused to re-propose her for partnership.
(Id. at pp. 231–232, 109 S.Ct. 1775.) In her concurrence, Justice O'Connor stated that “stray
remarks”—“statements by nondecisionmakers, or statements by decisionmakers unrelated to
the decisional process itself”—do not constitute direct evidence of decision makers' **1005
“substantial negative reliance on an illegitimate criterion in reaching their decision.” (Id. at p. 277,
109 S.Ct. 1775.) Unlike direct evidence of discriminatory animus, stray remarks, “standing alone,”
do not suffice to shift the burden of persuasion to the employer; decision makers may make neutral,
nondiscriminatory comments about an employee's race or gender, such as referencing a “ ‘lady
candidate.’ ” (Ibid.) However, Justice O'Connor explained that stray remarks can be probative of
discrimination, and ultimately concluded that the plaintiff provided the requisite direct evidence
that decision makers had unlawfully based their decision on gender. (Ibid.) Such evidence included
remarks by a partner suggesting she should “ ‘walk more femininely, talk more femininely, dress
more femininely, wear make-up, have her hair styled, and wear jewelry’ ” to improve her chances
for partnership, and comments by other partners describing the plaintiff as “ ‘macho’ ” and advising
her to take “ ‘a course at charm school.’ ” (Id. at 235, 109 S.Ct. 1775.)


Since Price Waterhouse, federal circuit courts have adopted and notably expanded Justice
O'Connor's analysis in employment discrimination cases to create what has ***348  become
known as the stray remarks doctrine. (See Reinsmith, *537  Proving an Employer's Intent:
Disparate Treatment Discrimination and the Stray Remarks Doctrine After Reeves v. Sanderson
Plumbing Products (2002) 55 Vand. L.Rev. 219, 244–245.) Under this doctrine, federal circuit
courts deem irrelevant any remarks made by non-decisionmaking coworkers or remarks made
by decisionmaking supervisors outside of the decisional process, and such stray remarks are
insufficient to withstand summary judgment. (See, e.g., Hill v. Lockheed Martin Logistics Mgmt.,
Inc. (4th Cir.2004) 354 F.3d 277, 283, 295–296 (in bank) [coworker's comments that plaintiff
was a “ ‘useless old lady’ ” who needed to retire, was a “ ‘troubled old lady,’ ” and was a
“ ‘damn woman’ ” did not influence the decisional process and, therefore, were not relevant];
Waggoner v. City of Garland (5th Cir.1994) 987 F.2d 1160, 1166 [direct supervisor's statements
that plaintiff was an “old fart” and that a younger person could do faster work deemed “a mere
‘stray remark’ ... insufficient to establish age discrimination”].) Moreover, federal circuit courts
have treated ambiguous comments as stray remarks because they do not sufficiently indicate
discriminatory animus. (See, e.g., Fortier v. Ameritech Mobile Comm., Inc. (7th Cir.1998) 161
F.3d 1106, 1108, 1113 [supervisor's comments that she wanted “new blood,” a “quick study,” and
someone with “a lot of energy” did not reflect age bias]; Nesbit v. Pepsico, Inc. (9th Cir.1993) 994
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F.2d 703, 705 [supervisor's comment that “ ‘[w]e don't necessarily like grey hair’ ” was “uttered
in an ambivalent manner” and therefore “not tied directly to” plaintiff's termination].)


In California, several appellate cases have analyzed certain remarks in terms of whether they were
stray. However, none of these cases explicitly adopted or addressed the stray remarks doctrine.
Instead, they considered the remarks in totality with the other circumstances of the case. Three of
these cases affirmed summary judgment for the employer, though their outcomes turned more on
each plaintiff's failure to produce prima facie evidence of discrimination than on a strict application
of the stray remarks doctrine. (Gibbs v. Consolidated Services (2003) 111 Cal.App.4th 794, 798,
801, 4 Cal.Rptr.3d 187 [although supervisor had commented plaintiff was “getting too old,”
employer subsequently established plaintiff lacked computer and management skills necessary for
restructured company operations]; Slatkin v. Univ. of Redlands (2001) 88 Cal.App.4th 1147, 1160,
106 Cal.Rptr.2d 480 [plaintiff's allegation of anti-Semitic animus rested on “an isolated remark
by a person not involved in the adverse employment decision”]; Horn v. Cushman & Wakefield
Western, Inc. (1999) 72 Cal.App.4th 798, 801–803, 809, 85 Cal.Rptr.2d 459 (Horn ) [plaintiff's
allegation of age bias supported only by non-decisionmaking manager's single remark that “this is
1994, haven't you ever heard of a fax before?”].) A fourth case affirmed summary judgment for the
employer, but turned entirely on the plaintiff's failure to establish a prima facie case of pregnancy
discrimination; the plaintiff failed to make the requisite showing that her supervisor knew she was
**1006  pregnant or that she was *538  visibly pregnant at the time of termination. (Trop v. Sony
Pictures Entertainment, Inc. (2005) 129 Cal.App.4th 1133, 1145, 1147–1148, 29 Cal.Rptr.3d 144.)


In the remaining two decisions, the courts reversed summary judgment or summary adjudication,
examining the discriminatory remarks in context and refusing to discount categorically those
remarks as stray. ***349  (Sada v. Robert F. Kennedy Medical Center (1997) 56 Cal.App.4th
138, 145, 154, fn. 15, 65 Cal.Rptr.2d 112 [decision maker's derogatory comments about Mexicans
during plaintiff's job interview were not isolated remarks immaterial in proving discriminatory
motive, but were relevant comments raising inference hiring decision based on plaintiff's ancestry];
Kelly v. Stamps.com, Inc. (2005) 135 Cal.App.4th 1088, 1094, 38 Cal.Rptr.3d 240 [decision
maker's “intonations about [plaintiff's] being pregnant” to the effect that plaintiff had mentally
“checked out” made during discussion whether to retain plaintiff as employee were evidence of
discriminatory motive].)


In this case, the Court of Appeal rejected application of the stray remarks doctrine, disagreeing
“with suggestions that a ‘single, isolated discriminatory comment’ [citation] or comments that
are ‘unrelated to the decisional process' are ‘stray’ and therefore, insufficient to avoid summary
judgment [citation].” The court recognized “[t]here are certainly cases that in the context of the
evidence as a whole, the remarks at issue provide such weak evidence that a verdict resting on
them cannot be sustained. But such judgments must be made on a case-by-case basis in light of the
entire record, and on summary judgment the sole question is whether they support an inference
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that the employer's action was motivated by discriminatory animus. Their ‘weight’ as evidence
cannot enter into the question.”


2. The Court of Appeal in This Case Correctly Rejected the
Stray Remarks Doctrine's Categorical Exclusion of Evidence


[20]  Google contends that we should adopt the judicially created stray remarks doctrine so that
California courts can “disregard discriminatory comments by co-workers and nondecisionmakers,
or comments unrelated to the employment decision” “to ensure that unmeritorious cases
principally supported by such remarks are disposed of before trial.” It argues that application of
the stray remarks doctrine is an important means for trial courts to sift out cases “too weak to
raise a rational inference that discrimination occurred.” (Guz, supra, 24 Cal.4th at p. 362, 100
Cal.Rptr.2d 352, 8 P.3d 1089.) On the other hand, Reid argues that courts should not view the
remarks in isolation, as Google invites, but that those remarks should be considered with all the
evidence in the record. As explained below, we agree with Reid for several reasons.


*539  First, strict application of the stray remarks doctrine, as urged by Google, would result
in a court's categorical exclusion of evidence even if the evidence was relevant. An age-based
remark not made directly in the context of an employment decision or uttered by a non-
decision-maker may be relevant, circumstantial evidence of discrimination. (Shager v. Upjohn
Co. (7th Cir.1990) 913 F.2d 398, 402 (Shager ) [stray remark “may be relevant evidence, with
greater or less probative value depending on the precise character of remark”].) Indeed, Justice
O'Connor, who coined the term “stray remarks,” stated that stray remarks do not constitute “direct
evidence” of discriminatory animus, but acknowledged that such remarks can be “probative.”
(Price Waterhouse, supra, 490 U.S. at p. 277, 109 S.Ct. 1775 (conc. opn. of O'Connor, J.).)


In a later decision authored by Justice O'Connor, the United States Supreme Court declined to
apply strictly the stray remarks doctrine in an age discrimination case relating to evidence of a
decision maker's remark not made in the direct context of the employment decision. (Reeves v.
Sanderson Plumbing Products, Inc. (2000) 530 U.S. 133, 152–153, 120 S.Ct. 2097, 147 L.Ed.2d
105 (Reeves ).) In ***350  Reeves, a jury had returned a verdict in favor of an employee. The
federal district court denied the employer's motion for judgment as a matter of law, but the Fifth
Circuit Court of Appeals reversed the **1007  judgment, finding that no rational trier of fact could
have found that the employee was fired because of his age. 12  The court of appeals acknowledged “
‘the potentially damning nature’ ” of the decision maker's age-related comments, but nevertheless
discounted them on the ground they “ ‘were not made in the direct context of [the plaintiff's]
termination.’ ” (Reeves, at p. 152, 120 S.Ct. 2097.)
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12 The court in Reeves noted that, under the federal rules, the standard for granting summary
judgment (Fed. Rules Civ. Proc., rule 56, 28 U.S.C.) “mirrors” the standard for judgment as
a matter of law (Fed. Rules Civ. Proc., rule 50, 28 U.S.C.), such that “ ‘the inquiry under
each is the same,’ ” i.e., that the court must review the record “ ‘taken as a whole.’ ” (Reeves,
530 U.S. at p. 150, 120 S.Ct. 2097.)


The high court criticized the court of appeals for disregarding those comments along with other
evidence presented by the plaintiff, and for failing to draw all reasonable inferences in favor of
the plaintiff. It noted that, by disregarding critical evidence favorable to the plaintiff and crediting
evidence presented by the employer, the court of appeals “impermissibly substituted its judgment
concerning the weight of the evidence for the jury's.” (Reeves, supra, 530 U.S. at p. 153, 120 S.Ct.
2097.) The court held that if the plaintiff establishes a prima facie case and demonstrates pretext
through circumstantial evidence, including evidence of discriminatory comments by a decision
maker unrelated to the adverse employment decision, then a reasonable trier of fact may infer
intentional discrimination. (Id., at pp. 148, 153–154, 120 S.Ct. 2097.) Thus, Reeves *540  indicates
that even if age-related comments can be considered stray remarks because they were not made in
the direct context of the decisional process, a court should not categorically discount the evidence
if relevant; it should be left to the fact finder to assess its probative value.


In a decision after Reeves, the Fifth Circuit Court of Appeals impliedly rejected the stray remarks
doctrine. The court warned that the stray remarks doctrine “ ‘is itself inconsistent with the
deference appellate courts traditionally allow juries regarding their view of the evidence presented
and so should be narrowly cabined.’ [Citation.]” (Russell v. McKinney Hosp. Venture (5th Cir.2000)
235 F.3d 219, 229 (Russell ).) The court concluded that “[a]ge-related remarks are appropriately
taken into account when analyzing ... evidence” of discrimination “even if not in the direct context
of the decision and even if uttered by one other than the formal decisionmaker, provided that the
individual is in a position to influence the decision.” (Ibid.).


Consistent with Reeves and Russell, we have stated that in ruling on a motion for summary
judgment, “the court may not weigh the plaintiff's evidence or inferences against the defendants'
as though it were sitting as the trier of fact.” (Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th
at p. 856, 107 Cal.Rptr.2d 841, 24 P.3d 493) Similarly, here, the Court of Appeal noted that by
discounting age-related comments as stray remarks, a court would be permitted to do what it is
otherwise prohibited from doing on a summary judgment motion, i.e., weigh the evidence. (See
e.g., Horn, supra, 72 Cal.App.4th at p. 809, 85 Cal.Rptr.2d 459 [acknowledging trial court was
prohibited from weighing the evidence, but then finding stray remark was “entitled to virtually no
weight in considering whether firing was pretextual or ***351  whether decision maker harbored
discriminatory animus” (italics added) ].)


[21]  Google contends that a trial court must assess the relative strength and nature of the evidence
presented on summary judgment in determining if the plaintiff has “created only a weak issue
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of fact.” (Reeves, supra, 530 U.S. at p. 148, 120 S.Ct. 2097.) However, Google overlooks that
a review of all of the evidence is essential to that assessment. The stray remarks doctrine, as
advocated by Google, goes further. It allows a court to weigh and assess the remarks in isolation,
and to disregard the potentially damaging nature of discriminatory remarks simply because they are
made by “nondecisionmakers or [made] by decisionmakers unrelated to the decisional process.”
(Price Waterhouse, supra, 490 U.S. at p. 277, 109 S.Ct. 1775 (conc. opn. of O'Connor, J.); see
**1008  Reeves, supra, 530 U.S. at pp. 152–153, 120 S.Ct. 2097; Tomassi v. Insignia Financial
Group, Inc. (2d Cir.2007) 478 F.3d 111, 116 [“[w]e did not mean to suggest that remarks should
first be categorized either as stray or not stray and then disregarded if they fall into the stray
category”].) Google also argues that ambiguous remarks are stray, *541  irrelevant, prejudicial,
and inadmissible. However, “the task of disambiguating ambiguous utterances is for trial, not for
summary judgment.” (Shager, supra, 913 F.2d at p. 402 [“On a motion for summary judgment
the ambiguities ... must be resolved against the moving party.”].) Determining the weight of
discriminatory or ambiguous remarks is a role reserved for the jury. (See Reeves, supra, 530 U.S.
at pp. 152–153, 120 S.Ct. 2097.) The stray remarks doctrine allows the trial court to remove this
role from the jury.


Second, strict application of the stray remarks doctrine would be contrary to the procedural rules
codified by statute and adopted in our cases. Section 437c, subdivision (c), directs that, at the
summary judgment stage, courts “shall consider all of the evidence set forth in the papers ... and
all inferences reasonably deducible from the evidence.” (See also Aguilar v. Atlantic Richfield Co.,
supra, 25 Cal.4th at p. 856, 107 Cal.Rptr.2d 841, 24 P.3d 493 [“court[s] must consider all of the
evidence and all of the inferences drawn therefrom”].)


Google argues that adoption of the stray remarks doctrine provides a necessary means for courts
to “winnow out” weak cases that fail to raise a rational inference of discrimination. However, a
totality of circumstances analysis successfully winnows out cases “too weak to raise a rational
inference that discrimination occurred.” (Guz, supra, 24 Cal.4th at p. 362, 100 Cal.Rptr.2d 352, 8
P.3d 1089 [court may grant summary judgment where “ ‘the plaintiff created only a weak issue of
fact as to whether the employer's reason was untrue and there was abundant and uncontroverted
independent evidence that no discrimination had occurred’ ”].) “ ‘Whether judgment as a matter
of law is appropriate in any particular case will depend on a number of factors,’ ” including “ ‘the
strength of the plaintiff's prima facie case, the probative value of the proof that the employer's
explanation is false, and any other evidence that supports the employer's case....’ ” (Ibid., quoting
Reeves, supra, 530 U.S. at pp. 148–149, 120 S.Ct. 2097.) Although stray remarks may not
have strong probative value when viewed in isolation, they may corroborate direct evidence of
discrimination or gain significance in conjunction with other circumstantial evidence. Certainly,
who made the comments, when they were made in relation to the adverse employment decision,
and in what context they were made are all factors that should be considered. Thus, a trial court
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must review and base ***352  its summary judgment determination on the totality of evidence in
the record, including any relevant discriminatory remarks.


[22]  Third, the stray remarks cases merely demonstrate the “common-sense proposition” that a
slur, in and of itself, does not prove actionable discrimination. (Shager, supra, 913 F.2d at p. 402;
see also Waggoner v. City of Garland, supra, 987 F.2d at p. 1166 [“mere stray remarks, with nothing
more, are insufficient to establish a claim of age discrimination” (italics added) ].) A stray remark
alone may not create a triable issue of age discrimination. *542  (See e.g., Merrick v. Farmers
Ins. Group (9th Cir.1990) 892 F.2d 1434, 1438–1439 [employer's statement that replacement
employee had been hired because he was a “ ‘bright, intelligent, knowledgeable young man’ ” was
insufficient to defeat summary judgment].) But when combined with other evidence of pretext, an
otherwise stray remark may create an “ensemble [that] is sufficient to defeat summary judgment.”
(Shager, supra, 913 F.2d at p. 403, italics added.)


Fourth, because there is no precise definition of who is a decision maker or what constitutes
remarks made outside of the decisional process in the employment context, federal circuit courts
have diverged in determining what constitutes a stray remark. While courts characterize remarks
by non-decision-makers as stray, they disagree as to who is a decision maker. Some courts have
required that the speaker be the final decision maker in order to consider the remark **1009  as
evidence of discriminatory animus or pretext. (See, e.g., Hall v. Giant Food, Inc. (D.C.Cir.1999)
175 F.3d 1074, 1079–1080.) Other courts have considered remarks made by a speaker merely
involved in the decisionmaking. (See, e.g., Rose v. New York City Bd. Of Educ. (2d Cir. 2001)
257 F.3d 156, 162 [stray remark analysis focused on speaker's influence in the “decision making
process”]; Woodson v. Scott Paper Co. (3d Cir. 1997) 109 F.3d 913, 922 [stray remarks analysis
focused on whether speaker was in “ ‘the chain of decisionmakers who had the authority to hire and
fire plaintiff’ ”].) Yet other courts permit discriminatory remarks made by subordinate employees
that implicate decision makers. (See, e.g., Bergene v. Salt River Project Agr. Improvement &
Power Dist. (9th Cir.2001) 272 F.3d 1136, 1141 [manager's motive imputed to employer though
manager was not “ultimate decisionmaker”]; see also Clark v. Claremont University Center (1992)
6 Cal.App.4th 639, 668–669, 8 Cal.Rptr.2d 151 [racially biased statement by author of negative
recommendation letter to a university appointments, promotions, and tenure committee properly
considered because decisionmaking body relied on the letter author's recommendation].)


As noted by the court in Shager, the stray remarks doctrine contains a major flaw because
discriminatory remarks by a non-decisionmaking employee can influence a decision maker. “If
[the formal decision maker] acted as the conduit of [an employee's] prejudice—his cat's paw
—the innocence of [the decision maker] would not spare the company from liability.” (Shager,
supra, 913 F.2d at p. 405.) Many federal circuit courts have adopted Shager's analysis, finding that
discriminatory comments by someone in a position to influence a decision maker were relevant.
(See, e.g., Russell, supra, 235 F.3d at p. 227 [citing cases in which courts found subordinates'
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discriminatory comments influenced decision makers]; Hunt v. City of Markham (7th Cir.2000)
219 F.3d 649, 652–653; Kendrick v. Penske Transp. Servs., Inc. (10th Cir.2000) 220 F.3d 1220,
1231.)


***353  *543  Federal courts have also disagreed about how close in time the discriminatory
remark must be to the unfavorable employment decision to categorize it as stray. Some courts have
permitted evidence of comments made years before the adverse employment decision, while others
have disregarded remarks made just months before the decision. (Compare Danzer v. Norden
Systems, Inc. (2d Cir.1998) 151 F.3d 50, 54–55 [reversed summary judgment for employer where
supervisor called current staff “a bunch of ‘alt[er] cockers' ” or “ ‘old fogies' ” more than a year
before plaintiff's job elimination because they were “part of a sequence of events culminating in
his discharge”] and Brewer v. Quaker State Oil Refining Corp. (3d Cir.1995) 72 F.3d 326, 333
[reversed summary judgment for employer where statement in company newsletter two years
before plaintiff's termination described two new executives as “ ‘star young men,’ ” explaining, “
‘[t]hat age group is our future’ ”] with Ptasznik v. St. Joseph Hosp. (7th Cir.2006) 464 F.3d 691,
693, 695 [affirmed summary judgment for employer on age and national origin discrimination
claims though supervisor made comments that plaintiff was “ ‘too old,’ ” “ ‘too Polish,’ ” and
“ ‘stupid’ ” one to three months before termination] and Fortier v. Ameritech Mobile Comm.,
Inc., supra, 161 F.3d at pp. 1108, 1113 [affirmed summary judgment for employer where human
resources vice president stated four months before termination it was time for “ ‘new blood’
” and a 26–year–old worker was a “ ‘quick study’ ”].) Also, while some courts have found it
determinative that the remarks were not directly related to the employment decision, others have
found that comments unrelated to the decision were relevant evidence of discriminatory animus.
(Compare Nesbit v. Pepsico, Inc., supra, 994 F.2d at p. 705 [affirmed summary judgment for
employer where decision maker's remark “ ‘[w]e don't want unpromotable fifty-year olds around’
” not related directly or indirectly to employees' terminations] and Nidds v. Schindler Elevator
Corp. (9th Cir.1996) 113 F.3d 912, 918–919 [affirmed summary judgment for employer where
decision maker's casual comment he intended to get rid of “ ‘old timers' ” “ ‘not tied directly
to’ ” employee's termination] with Estes v. Dick Smith Ford, Inc. (8th Cir.1988) 856 F.2d 1097,
1104 [reversed jury verdict for employer and remanded for new trial where manager **1010
told racist jokes at staff meetings and referred to Blacks as “ ‘damn niggers' ”] and Ercegovich
v. Goodyear Tire & Rubber Co. (6th Cir.1998) 154 F.3d 344, 356 [“management's consideration
of an impermissible factor in one context may support the inference that the impermissible factor
entered into the decisionmaking process in another context”].)


Finally, federal courts have treated identical remarks inconsistently. For instance, some courts
have viewed decision makers' statements that older employees are not “promotable” as evidence
of age discrimination, while others have refused to permit that inference from the same remark.
(Compare Cline v. Roadway Express, Inc. (4th Cir.1982) 689 F.2d 481, 488 [affirmed *544
district court's judgment against employer where decision maker fired employee because he was
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not “promotable” and replaced him with younger, potentially promotable person in accordance
with his understanding of company policy] with Coleman v. Quaker Oats Co. (9th Cir.2000) 232
F.3d 1271, 1282, 1284–1285 [affirmed summary judgment for employer, finding use of word
“promotable” by itself did not give rise to inference of age discrimination] and Nesbit v. Pepsico,
Inc., supra, 994 F.2d at p. 705 [affirmed summary judgment for employer where ***354  vice-
president of personnel stated “ ‘[w]e don't want unpromotable fifty-year olds around’ ”].)


Some federal courts have found employers' statements about the need for “new blood” or “young
blood” to be ageist remarks, while others have not. (Compare Danzer v. Norden Systems, Inc.,
supra, 151 F.3d at p. 53 [reversed summary judgment for employer where supervisor made
comments including “ ‘[w]e need new blood—new and younger’ ”] and Meschino v. Int'l Tel. &
Tel. Corp. (S.D.N.Y.1983) 563 F.Supp. 1066, 1071 [denied summary judgment for employer where
company's CEO announced that managers “ ‘had to bring [in] younger blood, younger executives,
change the mix’ ”] with Fortier v. Ameritech Mobile Comm., Inc., supra, 161 F.3d at p. 1113
[affirmed summary judgment for employer even though plaintiff's direct supervisor said “ ‘new
blood’ would be good in [plaintiff's job] position”] and Gagne v. Northwestern Nat'l Insur. Co. (6th
Cir.1989) 881 F.2d 309, 314 [affirmed summary judgment for employer even though plaintiff's
supervisor commented during a meeting he “ ‘needed younger blood’ ”].)


Similarly, federal courts have disagreed as to the ageist nature of references to “grey
hair.” (Compare Palasota v. Haggar Clothing Co. (5th Cir.2003) 342 F.3d 569, 573, 578 [reversed
district court's judgment as matter of law for employer where company president said there was
enough “ ‘graying of the sales force’ ” and manager said “'‘we've got an aging, graying sales force
out there’ ”] with Sandstad v. CB Richard Ellis, Inc. (5th Cir.2002) 309 F.3d 893, 898 [affirmed
summary judgment for employer even though senior manager responsible for employee's firing
expressed concern over perception the company had “'‘too much grey hair’ ” in management]
and Nesbit v. Pepsico, Inc., supra, 994 F.2d at p. 705 [affirmed summary judgment for employer
even though supervisor told plaintiff “'‘[w]e don't necessarily like grey hair’ ” because comment
not directly tied to plaintiff's termination].) Courts have also disagreed as to the ageist nature of
the term “old fart.” (Compare Minshall v. McGraw Hill Broadcasting Co., Inc. (10th Cir.2003)
323 F.3d 1273, 1281 [affirmed judgment after jury verdict for plaintiff where comments included
company director's statement she was disgusted when “she saw an ‘old fart’ on television without
a shirt”] and Bevan v. *545  Honeywell, Inc. (8th Cir.1997) 118 F.3d 603, 607, 610 [affirmed
judgment after jury verdict for plaintiff where human resources head stated placement of “old
farts” in organization was difficult] with Waggoner v. City of Garland, supra, 987 F.2d at p. 1166
[affirmed summary judgment for employer even though director called plaintiff an “old fart” and
told him a younger person could do faster work].)


As shown above, federal courts have widely divergent views regarding who constitutes a decision
maker and how much separation must exist between the remark and an adverse employment
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decision for the remark to be considered stray. As Reid points out, the only consistency to the
federal stray remarks cases is that the probative value of the challenged **1011  remark turns
on the facts of each case. That was the approach taken by the Court of Appeal here. The court
considered the so-called “stray remarks” by Hölzle, Rosing, and Reid's coworkers in combination
with all of the evidence. Reid's other evidence included: (1) an e-mail exchange between Google
cofounder Brin and Rosing in which he told Rosing and other executives to “avoid the tendency
toward bloat here particularly with highly paid individuals” and Rosing's response that he was
replacing Reid as director of operations with the younger Hölzle, noting, “We are looking for a
senior Director (note I did not capitalize ***355  Sr.) or VP level person to run this operation....”;
(2) an e-mail exchange between CEO Schmidt and Rosing regarding a proposal on “getting [Reid]
out,” in which Rosing responded they should change the decision not to give Reid a bonus to
avoid “a judge concluding we acted harshly....”; (3) explanations by Rosing and Shona Brown that
Reid was terminated because he was not a “cultural fit”; (4) statistical evidence of discrimination
at Google; (5) Reid's demotion to a nonviable position before his termination; and (6) changed
rationales for Reid's termination. 13  Moreover, the Court noted Reid presented evidence that
Rosing and Hölzle supervised him and were involved in the termination decisions, thus calling into
question whether Rosing's and Hölzle's alleged ageist comments even qualify as stray remarks.


13 Reid presented evidence that he was not given any reason for his termination other than
lack of “cultural fit,” and was told the graduate degree program would continue and his
termination was not performance based. Reid asserts that Google raised job elimination
and performance problems as a basis for his termination for the first time in its motion for
summary judgment.


Accordingly, in reviewing the trial court's grant of Google's summary judgment motion, the Court
of Appeal properly considered evidence of alleged discriminatory comments made by decision
makers and coworkers along with all other evidence in the record. 14


14 Google argues that Reid's statistical evidence was inadmissible and the parties argue the
merits of whether the Court of Appeal correctly concluded there was a triable issue of
material fact as to pretext. However, those issues are beyond the scope of review.


*546  III. DISPOSITION


For the reasons stated above, we affirm the judgment of the Court of Appeal.
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WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, MORENO, and
CORRIGAN, JJ.


All Citations


50 Cal.4th 512, 235 P.3d 988, 113 Cal.Rptr.3d 327, 109 Fair Empl.Prac.Cas. (BNA) 1770, 93
Empl. Prac. Dec. P 43,960, 160 Lab.Cas. P 61,041, 10 Cal. Daily Op. Serv. 10,019, 2010 Daily
Journal D.A.R. 12,194
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187 Cal.App.3d 1453, 232 Cal.Rptr. 685


RITA MILLA et al., Plaintiffs and Appellants,
v.


ROMAN CATHOLIC ARCHBISHOP OF LOS ANGELES,
FATHER SANTIAGO TAMAYO et al., Defendants and Respondents.


No. B009259.
Court of Appeal, Second District, Division 1, California.


Dec 18, 1986.


SUMMARY


The trial court sustained the demurrer of a Roman Catholic archbishop to the second amended
complaint filed by a parishioner and her parents, without leave to amend. The complaint alleged
that priests of the Roman Catholic Church of the archdiocese entered into a conspiracy to have
sexual conduct with the parishioner, and pleaded causes of action for civil conspiracy, negligence,
fraud and deceit, professional malpractice deceit, and clergy malpractice. (Superior Court of Los
Angeles County, No. C485488, John L. Cole, Judge.)


The Court of Appeal affirmed. The court held that all of the causes of action were governed by
the one-year statute of limitations contained in Code Civ. Proc., § 340, subd. (3), embracing not
only bodily injuries, but all infringements of personal rights as opposed to property rights. The
filing of the complaint one and one-half years after the birth of the baby that allegedly resulted
from the sexual conduct failed to bring it within the limitations period. Further, despite the fact
that the complaint alleged a conspiracy among the priests to keep the sexual conduct secret, the
parishioner was placed on notice of her potential claims as of the day the baby was born. The court
held further that the archbishop could not be charged with the alleged conduct of the individual
defendant-priests under the doctrine of respondeat superior. Sexual activity with parishioners
was not reasonably foreseeable, in the sense that it was not characteristic of the activities of the
archdiocese of the Roman Catholic Church. The court also held that the parents of the church
member could not claim damages based on conduct damaging their daughter. (Opinion by Woods,
J., *  with Spencer, P. J., and Devich, J., concurring.) *1454


* Assigned by the Chairperson of the Judicial Council.
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Classified to California Digest of Official Reports


(1)
Limitation of Actions § 26--Period of Limitations--Torts--Civil Conspiracy, Fraud, and Clergy
Malpractice.
The one-year limitation period specified in Code Civ. Proc., § 340, subd. (3) embraces not only
bodily injuries but all infringements of personal rights as opposed to property rights. Therefore,
causes of action for civil conspiracy, negligence, fraud and deceit, professional malpractice
deceit, and clergy malpractice, arising from alleged sexual conduct between parish priests and a
parishioner were governed by the one-year statute of limitations in § 340, subd. (3).


(2)
Limitation of Actions § 57--Tolling or Suspension of Statute-- Conspiracy to Maintain Secrecy--
Plaintiff's Awareness of Claims.
In an action brought against a Roman Catholic archbishop, based on alleged sexual conduct
between parish priests and a parishioner, causes of action for civil conspiracy, negligence, fraud
and deceit, professional malpractice deceit, and clergy malpractice, were barred by the provisions
of Code Civ. Proc., § 340, subd. (3), providing a one-year limitations period for infringements
of personal rights. The complaint was not filed until one and one-half years after the birth of the
child allegedly resulting from the sexual conduct. Further, although the complaint pleaded a civil
conspiracy to maintain secrecy regarding the sexual relations with the priests, the parishioner was
on notice of her claims by virtue of the facts that she participated in the object of the conspiracy,
i.e., the sexual conduct, and that she was told by the priests to keep silent.


[See Cal.Jur.3d, Limitation of Actions, § 134; Am.Jur.2d, Limitation of Actions, § 146.]


(3)
Employer and Employee § 28--Liability to Third Persons--Scope of Employment and
Ratification--Foreseeability of Employee's Misconduct.
An employer may be held responsible for tortious conduct by an employee only if the tort
is committed within the course and scope of employment, that is, whether the act performed
was either required or instant to the employee's duties or the employee's misconduct could be
reasonably foreseen as an outgrowth of the employee's duties. Thus, in an action brought against
a Roman Catholic archbishop based on alleged sexual conduct between priests of the archdiocese
and a parishioner, the archbishop could not be held liable on a theory of respondeat superior. Sexual
relations with parishioners were not either required by or instant to a priest's duties, and sexual
activity *1455  between a parishioner and priests was not foreseeable in the sense that it was not
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characteristic of the activities of the archbishop, a corporation sole. Further, there was no evidence
the archbishop had ratified the concupiscent acts of the priests.


(4)
Parent and Child § 12--Action for Personal Injury to Child--Sexual Conduct Between Priests and
Daughter.
There is no longer a cause of action for seduction of one's child in California, and a parent cannot
sue for loss of a child's affection and society. Further, even when a person witnesses conduct
directed toward a third person, he may not sue for any emotional distress except in the most
extreme cases of violent attack when there is some special likelihood of fright or shock. Thus, in an
action by parents of a minor seeking damages against priests and an archbishop based on alleged
sexual conduct between the priests and their daughter, the trial court properly sustained a demurrer
without leave to amend. The claims of the parents did not fall within one of the exceptions to the
general rule that the law does not allow one person to claim damages based on conduct which
damages a third person.


[Right of child or parent to recover for alienation of other's affections, note, 60 A.L.R.3d 931.]


COUNSEL
Allred, Maroko, Goldberg & Ribakoff, Gloria Allred and John S. West for Plaintiffs and
Appellants.
Morgan, Wenzel & McNicholas and John P. McNicholas for Defendant and Respondent.


WOODS, J. *


* Assigned by the Chairperson of the Judicial Council.


I


Introduction
Plaintiffs/appellants appeal from an order of the Los Angeles County Superior Court, dated
November 16, 1984, sustaining the demurrer of *1456  respondent, the Roman Catholic
Archbishop of Los Angeles, a corporation, to plaintiffs' second amended complaint without leave
to amend. Although a judgment of dismissal was not entered until November 20, 1986, the appeal
is deemed proper and timely filed by this court.


II


Facts
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In appellants' verified “second amended complaint for civil conspiracy; for negligence; for fraud
and deceit; for professional malpractice deceit; and for clergy malpractice,” seven causes of action
are alleged based upon facts pled which can be summarized as follows:


Appellants, Rita M. (a 16-year-old girl allegedly seduced by priests) and Rita's mother and father,
were aggrieved when priests of the Roman Catholic Church, of the Archdiocese of Los Angeles,
were alleged to have entered into a conspiracy to have sexual intercourse with Rita, caused her
to become pregnant, and secreted her off to the Philippine Islands to have a baby, which resulted
in Rita's neglect, malnutrition and illness. The Archbishop of the Archdiocese of Los Angeles,
a corporation sole, is named as a defendant in each cause of action on the theory of respondeat
superior.


A summary of the operative facts as gleaned from the verified “second amended complaint,” which
this court accepts as being properly pled and the facts therein deemed admitted by the demurrer,
and thereby admitted for purposes of this appeal ( Thompson v. County of Alameda (1980) 27
Cal.3d 741, 746 [167 Cal.Rptr. 70, 614 P.2d 728]), is as follows: Rita was 16 years old, a devout
Roman Catholic and attended the St. Philomena Church in Carson, California. She engaged in
church activities and was desirous of becoming a nun.


Rita admired and respected her parish priests (Ta. and Cr.). 1  Both priests heard Rita's confessions.


1 The seven defendant priests are not parties to this appeal. Apparently, “service” was never
perfected on the defendant priests. Respondent Archbishop is the only defendant involved
in this appeal.


While still 16, Rita received sexual advances from one of the priests which took the form of
physical touching in the confessional booth and also in the home of a relative of the priest. *1457


The parish priests, prior to the month of January 1980, formed a conspiracy with the objective of
utilizing their positions as priests and their confidential relationship with Rita to entice her to have
sexual intercourse with them and with other priests. The conspiracy was formed with the intent
to undermine Rita's will by exercising undue influence over her, and to convince her to maintain
complete silence with respect to the planned sexual activities. The conspiracy was furthered by
the parish priests by persuading Rita to have sexual intercourse with them in the month of January
1980, accompanied by the admonishment to her not to tell anyone what had occurred.


Rita had sexual intercourse with the parish priests after having been told by them that the acts were
ethically and religiously permissible.
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During and after January of 1980, the parish priests had regular sexual intercourse with Rita. Then
other priests (A. and Ca.) joined the conspiracy by having intercourse with Rita at a hotel. Other
priests (L. and B.) joined the conspiracy and had intercourse with Rita and finally, a priest, by the
name of Tu., joined the conspiracy by having intercourse with Rita.


The acts of sexual intercourse continued until March 1982, with Rita being admonished by the
priests to maintain complete silence and secrecy.


In March of 1982, Rita became aware that she was pregnant. Parish priest, Ta., devised a plan in
furtherance of the secrecy aspect of the conspiracy to secretly transport Rita to the home of his
brother in the Phillipine Islands where she could have her baby in secrecy, and with the promise
that the parish priest would send money to the Phillipines to aid Rita.


Priests Ca. and L. bought tickets for Rita to the Phillipines and arranged a passport. Rita's mother
and father were told by Ta. that Rita was going to the Phillipines to study medicine.


In furtherance of the wishes of the conspirators, Rita went to the Phillipines in April of 1982, where
she told Bishop A. that the father of her unborn child was a priest. A. told Rita to keep the secret
and he would help her upon his return to Los Angeles in August 1983.


Rita spent seven months in the Phillipines, the defendant priests having sent less than $450 for her
support. Rita became malnourished and ill. On October 12, 1982, the baby was born via caesarean
section during which time Rita nearly died. Prior to the birth of the baby, the mother of Rita
discovered Rita's predicament, rushed to the Phillipines to be by her daughter, *1458  and then
brought Rita and the child back to California in November 1982.


The conspiracy continued in Los Angeles, when priest Ta. met with Rita and told her to remain
silent. Rita then told the parish priests that an attorney had been consulted and that she planned to
talk to the bishop of the church about priest Tu., whom Rita suspected to be the father of her baby.
In July 1983, Rita met with priest Ta. and Tu. who again asked her to remain silent.


In October of 1983, Rita met with priest Cr. who expressed a desire to have sexual relations with
Rita in an apartment.


Finally, in December of 1983, priest Ta. told Rita not to reveal the full extent of the sexual activities
to her parents who were not yet aware of the extent of Rita's sexual involvement with the various
priests. During the month of July 1983, Rita and priest Cr. met with Bishop W. of the Roman
Catholic Church in Los Angeles. Rita told Bishop W. that a priest had fathered her child and she
gave to the bishop the name of several priests that were suspect. Following a promise to investigate,
in October of 1983, Bishop W. told Rita there was nothing he could do for her.
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At this point, Rita lost faith in the Catholic Church and filed her original complaint in the Los
Angeles County Superior Court on February 8, 1984. Her faith in the Catholic Church prevented
Rita from bringing suit at an earlier date.


The minute order of November 16, 1984, indicates that Judge John L. Cole sustained respondents'
demurrer to all causes of action without leave to amend as follows:


1. To the first, third and sixth causes of action against respondent on the grounds of the bar of the
one-year statute of limitations, pursuant to Code of Civil Procedure section 340, subdivision (3);


2. To the second, fourth and fifth causes of action against respondent since no causes of action for
fraud were stated against respondent;


3. The seventh cause of action was stricken on the court's own motion for failure to state a cause
of action. *1459


III


Issues on Appeal
The appellant raises the following issues on appeal:


1. The superior court erred as a matter of law in ruling that the statute of limitations barred the
first cause of action of appellant, Rita, for civil conspiracy against all defendants since the acts
of the priests were all in furtherance of a single, continuous conspiracy; that Rita's awareness of
sexual activity between herself and the defendant priest did not start the running of the statute
of limitations; and that Rita's consultation with an attorney in May of 1983 did not terminate the
conspiracy or stop the running of the statute of limitations.


2. The superior court erred as a matter of law in ruling that the second, fourth and fifth causes of
action (fraud and deceit) 2  failed to state causes of action upon which the Archbishop could be
held liable for fraud and deceit in that the respondent Archbishop, as a principal, placed his agent-
priests in a position to commit fraud against Rita and her parents while the priests acted within
the course and scope of the agency; that the fraud was foreseeable; and the Archbishop ratified
the fraud after the fact.


2 Second cause of action was pled by Rita against all defendants. Fourth cause of action was
pled by Rita's parents against defendants Ta., Cr. and the Archdiocese. Fifth cause of action
was pled by Rita's parents against defendants Ta. and the Archdiocese.
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3. The superior court erred as a matter of law in ruling that the statute of limitations barred the third
and sixth causes of action 3  (professional malpractice and negligence), in that defendant priests
and the Archbishop stood in a fiduciary relationship with appellants, thereby tolling the statute of
limitations until appellants discovered, or should have discovered, the material facts.


3 Third cause of action was pled by Rita against all defendants. Sixth cause of action was pled
by all plaintiffs against the Archbishop.


4. The superior court erred as a matter of law in ruling that the seventh cause of action (professional
malpractice), of the parents of Rita against all defendants, be stricken for failure to state facts
sufficient to constitute a cause of action in that, contrary to the court's reasoning, a professional
relationship did exist between the parents of Rita and priest Ta. (and presumably against the
Archbishop as the employer of Ta.), since Ta. and his coconspirators fraudulently deceived the
parents into permitting their daughter to accompany priests for sexual purposes and by permitting
Rita to go to the Phillipines. *1460


IV


Discussion
(1)Each of the seven causes of action contained in plaintiffs second amended complaint is governed
by the one-year statute of limitations contained in Code of Civil Procedure section 340, subdivision
(3). The one-year limitation period specified in section 340, subdivision (3) embraces not only
bodily injuries but all infringements of personal rights as opposed to property rights. ( Edwards v.
Fresno Community Hospital (1974) 38 Cal.App.3d 702, 704, 705 [113 Cal.Rptr. 579, 3 A.L.R.4th
1209].)


Rita alleges, in her first cause of action for civil conspiracy (resulting in a wrong to Rita on a theory
of intentional infliction of emotional distress), that the sexual experiences with the defendant
priests began in January 1980 and continued through March 1982. In her second cause of action,
Rita complains of physical injury occurring prior to and during the birth of her child in October
1982. None of the remaining causes of action allege injurious conduct to any of the appellants at
any later point in time. (2)Since the original complaint was not filed until February 8, 1984, all
causes of action in the complaint are barred by the provisions of Code of Civil Procedure section
340, subdivision (3) unless appellants can find a theory to delay or toll the running of the one-
year statute of limitations.


Appellants argue that the conspiracy allegations contained in the second amended complaint
enabled them to avoid the bar of the statute of limitations since the object of the conspiracy was
to maintain secrecy regarding the sexual relations with the priests; that one of the priests urged, as
late as December 1983, that the matters be kept secret; that the requests for silence by the priests



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340&originatingDoc=Ia830ca09fab311d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340&originatingDoc=Ia830ca09fab311d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340&originatingDoc=Ia830ca09fab311d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=38CAAPP3D702&originatingDoc=Ia830ca09fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_704

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=38CAAPP3D702&originatingDoc=Ia830ca09fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_704

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103832&pubNum=227&originatingDoc=Ia830ca09fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103832&pubNum=227&originatingDoc=Ia830ca09fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340&originatingDoc=Ia830ca09fab311d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340&originatingDoc=Ia830ca09fab311d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Rita M. v. Roman Catholic Archbishop, 187 Cal.App.3d 1453 (1986)
232 Cal.Rptr. 685


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


were “overt acts” in furtherance of the conspiracy; that the complaint was timely filed within one
year of this final overt act of the conspiracy.


Appellants, however, underplay or ignore the fact that Rita was on notice of her claims by virtue
of the fact that Rita participated in the object of the conspiracy, and that she was told by the priests,
as alleged by her, to keep silent. As one court stated:


“[W]e pause to note an obvious, albeit often overlooked, proposition. The doctrine of fraudulent
concealment [for tolling the statute of limitations] does not come into play, whatever the lengths to
which a defendant has gone to conceal the wrongs, if a plaintiff is on notice of a potential claim.” (
Hobson v. Wilson (D.C. Cir. 1984) 737 F.2d 1, 35, cert. denied (1985) 105 S.Ct. 1843.) *1461


Here, not only was Rita at all times aware of the relevant facts, but the efforts of the individual
defendants to have her keep silent failed at the latest while she was in the Phillipine Islands having
her baby. Rita alleges that her mother discovered the facts and came to the Phillipines to assist her.
A conspiracy to keep silent could not affect the statute of limitations on Rita's claims even if the
efforts to maintain silence had been effectual. Rita was clearly placed on notice of the potential
claims as of October 12, 1982, at the latest, the day the baby was born by caesarean section.


Appellants next attempt to charge the respondent Archbishop with the alleged conduct of the
individual defendant-priests by invoking the doctrine of respondeat superior.


(3)An employer may be held responsible for tortious conduct by an employee only if the tort is
committed within the course and scope of employment. ( Perez v. Van Groningen & Sons, Inc.
(1986) 41 Cal.3d 962, 967 [227 Cal.Rptr. 106, 719 P.2d 676].) Analytically, the question of whether
a tort is committed within the course of employment turns on whether (1) the act performed was
either required or instant to the employee's duties or (2) the employee's misconduct could be
reasonably foreseen as an outgrowth of the employee's duties. ( Martinez v. Hagopian (1986) 182
Cal.App.3d 1223, 1228, 1229 [227 Cal.Rptr. 763].)


Plaintiffs could not seriously contend that sexual relations with parishioners are either required by
or instant to a priest's duties, so they are left with the foreseeability test. The question, however,
is whether sexual relations between a parishioner and seven priests is foreseeable, not in an
omniscient way, but in the relevant sense.


In Alma W. v. Oakland Unified School Dist. (1981) 123 Cal.App.3d 133 [176 Cal.Rptr. 287], the
court stated in holding that a school district could not be held liable for the act of a janitor in
molesting one of the students under the doctrine of respondeat superior, that mere foreseeability
was not enough. The foreseeable event must be characteristic of the activities of the enterprise.
The court had no difficulty concluding that the janitor's acts, even if broadly foreseeable, were not
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in any way characteristic of the school district's enterprise. This court sees no difference in the
rationale in Alma W. to the facts of this case. It would defy every notion of logic and fairness to
say that sexual activity between a priest and a parishioner is characteristic of the Archbishop of the
Roman Catholic Church. There is simply no basis for imputing liability for the alleged conduct of
the individual defendant-priests in this instance to the respondent Archbishop. Similarly, appellant
has not pointed out any fact which could lead this court to a conclusion that the Archbishop
“ratified” the concupiscent acts of the priests. *1462


(4)In the seventh cause of action, the parents of Rita claimed damages against all defendants
based upon conduct involving their daughter, Rita. The claims of Rita's parents do not fall within
one of the few exceptions to the general rule that the law does not allow one person to claim
damages based upon conduct which damages a third person. The conduct accounting for all of the
alleged damage to the parents is the alleged sexual involvement between the individual defendant-
priest and their daughter, Rita. It is clear that there is no longer a cause of action for seduction
of one's child in the State of California. (4 Witkin, Summary of Cal. Law (8th ed. 1974) Torts,
§ 374, p. 2627.) Appellants' attempt to resurrect this cause of action in another guise runs afoul
of direct Supreme Court authority disapproving such derivative claims. Likewise, a parent cannot
sue for loss of a child's affection and society. ( Baxter v. Superior Court (1977) 19 Cal.3d 461 [138
Cal.Rptr. 315, 563 P.2d 871].) Similarly, even where a person witnesses conduct directed towards
a third person, he or she may not sue for any emotional distress except in the most extreme cases
of violent attack, where there is some special likelihood of fright or shock. ( Ochoa v. Superior
Court (1985) 39 Cal.3d 159 [216 Cal.Rptr. 661, 703 P.2d 1].)


The order of the superior court is affirmed.


Spencer, P. J., and Devich, J., concurred.
Appellants' petition for review by the Supreme Court was denied March 4, 1987. *1463


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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169 Cal.App.2d 848, 338 P.2d 3


J. B. SHOOPMAN, Plaintiff and Appellant,
v.


PACIFIC GREYHOUND LINES (a Corporation) et al.,
Respondents; ALMA LEWIS et al., Defendants and Appellants.


Civ. No. 9497.
District Court of Appeal, Third District, California.


Apr. 24, 1959.


HEADNOTES


(1)
Dismissal § 81(2)--Nonsuit--Appeal.
In considering whether a judgment of nonsuit was proper, the appellate court must resolve every
conflict in the testimony in favor of plaintiff, consider every inference that can reasonably be drawn
and every presumption that can fairly be deemed to arise in support of plaintiff, and accept as true
all evidence adduced, direct and indirect, that tends to sustain plaintiff's case.


See Cal.Jur.2d, Dismissal, Discontinuance and Nonsuit, §§ 62, 64.


(2a, 2b)
Independent Contractors § 15--Existence of Relationship.
Where bus company ticket agent's duties had to be performed to the company's satisfaction, such
duties were set forth in detail in the contract between the agent and the company, the facilities
required to be furnished had to be to the company's satisfaction, reports were to be furnished at such
times and in such manner as the company required, and the company's representatives were to be
permitted to inspect and check all the property at reasonable times and inspect and audit all records
pertaining to the company's business, he was the company's agent, not an independent contractor,
and the fact that the contract stated that he was an independent contractor made no difference.


(3)
Independent Contractors § 4--Existence of Relationship--Exercise of Control.
In determining whether a person is an independent contractor or an employee, the most important
factor is the right to control the manner and means of accomplishing the result desired.







Shoopman v. Pacific Greyhound Lines, 169 Cal.App.2d 848 (1959)
338 P.2d 3


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


(4)
Malicious Prosecution § 52(1)--Appeal--Reversible Error--Nonsuit.
It was reversible error, in an action for malicious prosecution, to grant a nonsuit as to defendant
bus company where the company's ticket agent, who had caused plaintiff's arrest, had agreed in his
contract with defendant bus company to protect baggage and express and to assume full liability
for loss, and where the immediate action of the agent in causing plaintiff's arrest would permit
the jury to infer that his purpose, or one of his purposes, was to recover certain property plaintiff
*849  was accused of taking so that he (the agent) would not be liable for any loss.


(5a, 5b)
Malicious Prosecution § 52(1)--Appeal--Reversible Error-- Nonsuit.
In an action for malicious prosecution against a bus company and its ticket agent, it was reversible
error to grant a nonsuit as to the bus company, even if the ticket agent was an independent
contractor, where there was sufficient evidence to present an issue for the jury to determine as to
knowledge and ratification on the part of the bus company of the acts of the ticket agent.


(6)
Master and Servant § 208--Liability to Third Persons--Ratification.
An employer is responsible for the wilful and malicious acts of an employee which he has ratified.


Doctrine of ratification invoked to charge one person with responsibility for the negligence of
another not authorized to act for him, note, 85 A.L.R. 918. See also Cal.Jur.2d, Master and
Servant, § 124; Am.Jur., Master and Servant, § 427.


(7)
Agency § 112--Ratification--Retaining Employee.
Failure to discharge an employee or agent guilty of oppressive acts toward patrons of the employer
is in itself evidence to show ratification of those acts.


(8)
Agency § 112--Ratification--Retaining Employee.
If an employer, after knowledge or opportunity to learn of an agent's misconduct, retains the
wrongdoer in service, the employer may make himself liable in punitive damages.


(9a, 9b, 9c)
Malicious Prosecution § 49.5--New Trial.
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In an action for malicious prosecution, the court did not err in granting defendants a new trial when
plaintiff refused to accept a reduction in the amount of the verdict from $20,000 to $1,450, where
the court, in its memorandum decision, stated that the evidence with respect to damages was slight
and that he viewed it with skepticism.


(10)
New Trial § 12(3)--Discretion--Review.
The determination of a motion for new trial rests so completely within the trial court's discretion
that its action will not be disturbed unless a manifest and unmistakable abuse of discretion appears.


(11)
Appeal and Error § 1014--Grounds of Decision Below--Order Granting New Trial.
An order granting a new trial will be affirmed if it may be sustained on any ground, although the
reviewing court might have ruled differently in the first instance.


(12)
New Trial § 210--Hearing and Determination--Court's Duty.
In passing on a motion for new trial, it is the function of the trial judge to make an independent
appraisal of the evidence, including all permissible inferences, and it is his duty to grant a new
trial if he is of the opinion that the verdict is clearly against the weight of the evidence. *850


SUMMARY


APPEALS from a judgment of the Superior Court of Napa County and from an order granting a
new trial. William L. Blanckenburg, Judge. Judgment reversed; order affirmed.


Action against individual and corporate defendants for damages for malicious prosecution.
Judgment of nonsuit as to corporate defendant, reversed; order granting individual defendants'
motion for new trial, affirmed.


COUNSEL
Frank H. McAuliffe and Laura O. Coffield for Plaintiff and Appellant.
Taft, Wright & Hopkins for Respondents and Defendants and Appellants.


SCHOTTKY, J.


This is an appeal by plaintiff J. B. Shoopman from an order granting Pacific Greyhound Lines,
a corporation (hereinafter referred to as “Greyhound”), a nonsuit and from an order granting a
new trial to defendants Alma Lewis Simic, sued herein as Alma Lewis, and Dave Compton in an
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action to recover damages for malicious prosecution. Alma Lewis and Dave Compton have filed
an appeal from the judgment in the event that this court reinstates the judgment.


Prior to May 23, 1956, Shoopman, a former driver for Greyhound, asked one of the Greyhound
drivers to pick up a shaving kit which had been left in a storage locker in the Santa Rosa Greyhound
depot. On May 23, 1956, Shoopman went to the bus depot in Calistoga to meet a driver with whom
he intended to play golf. The bus depot was located in a building which had a large sign reading
“Greyhound Bus Depot.” The interior had a ticket office, a small candy counter, amusement
devices, and was apparently a waiting room. According to Shoopman's testimony he noticed his
shaving kit on the “sign-in” desk. A waybill was attached. The charges on the waybill were $3.37.
After some discussion regarding the amount due and the fact that there was a tooth brush and a
razor in the kit, Shoopman stated that he would not pay the bill. Davis, a Greyhound driver, who
was present took out the razor and tooth brush and said that defendant Lewis could send the empty
kit back to Greyhound in Santa Rosa. Shoopman testified that Alma Lewis then gave him a large
envelope to put the items in and he and the driver then left.


According to Alma Lewis she saw Shoopman and Davis *851  handling the kit. She saw
Shoopman take some articles from the kit. She reported the incident to Dave Compton, the agent,
who reported the incident to the police. Shoopman was arrested the same evening and remained
in jail until June 1, 1956, when he was arraigned on a charge of theft. The complaint which
was signed by Alma Lewis on June 1st, under instructions from Dave Compton, charged that
plaintiff Shoopman “did willfully and unlawfully take away personal property of another, to wit,
Pacific Greyhound Lines, Incorporated, of a value not exceeding the sum of Two Hundred Dollars
($200.00), to wit, the sum of Two Dollars ($2.00) in violation of Section 484 of the Penal Code
of the State of California.” After the arraignment he was returned to jail, where he remained until
June 19, 1956, when he was taken to court for trial. The district attorney did not appear, and after
a telephone call by the judge to the district attorney the case was dismissed with prejudice and
Shoopman was released from custody.


At the time of the arrest Shoopman was employed as a route driver for a bakery concern. He
testified that his weekly earnings were approximately $135 a week. After his release from jail he
was unable to continue his employment with the bakery firm because it had replaced him with a
new driver. About five weeks after his release he was able to obtain a job as a cab driver for $9 a
day, and then he became a bartender at a wage of $77.50 a week.


When Shoopman was arrested he was booked for investigation of violation of probation. The
booking entry of the Calistoga police had an entry “Call from Judge Stone re don't need any A D
a complaint on Shoopman. Just pick him up and hold him on suspicion of violation of probation.
Hold for 32 hours without bail.”
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Dave Compton was the Greyhound ticket agent in Calistoga. The contract between Greyhound
and Compton dated April 16, 1948, set forth his duties in detail. These duties were required to be
performed in a manner satisfactory to Greyhound. The facilities the agent was required to furnish
had to be to the satisfaction of Greyhound; reports were to be furnished at such times and in
such a manner as Greyhound required; and representatives of Greyhound were to be permitted to
inspect and check all the property at reasonable times and inspect and audit all records pertaining to
Greyhound's business. The contract further provided that the agent was an independent contractor.
*852


The only testimony in the record from which it can be inferred that Greyhound had knowledge of
the incident was testimony by Compton that he phoned Mr. Brown at Santa Rosa. The following
testimony of Compton appears in the record: “ 'Q. Did you get in touch with any authorities of
Greyhound concerning the matter? A. Yes. Brown. He is the—I don't know whether he is called
the Supervisor or what, of that district. In other words, he is in charge of that, keeps everything.
In other words, any complaint or any trouble of any description goes through Brown. Q. Will you
tell me about when it was that you notified him? A. Oh, I think it was the following morning.
If I remember correctly, I believe I put a phone call in that afternoon for him; he wasn't in, so I
phoned him the next morning. Q. That will be the 24th, was it? A. I believe so.' Q. Are those the
answers you gave to those questions at the time of taking your deposition? A. Yes, that is right.
Q. Well then, you did get in touch with Mr. Brown, didn't you? A. I don't remember whether I got
in touch with him by phone or not. However, as I mentioned here before, I talked to Mr. Brown
at the Greyhound office.”


Mr. Irving Brown, who stated that he is District Sales Representative for Western Greyhound Lines,
testified that he did not recall receiving any phone call concerning Mr. Shoopman. After having
the hereinbefore quoted testimony of Compton read to him and being asked if it refreshed his
recollection, he stated: “A. No, sir, it does not. It may have been, but I don't recall the conversation.”
Mr. Brown testified that he discussed the matter with Compton after he had read an article in the
newspaper about a suit against Greyhound.


Appellant's first contention is that the court erred in granting the motion for nonsuit as to respondent
Greyhound. Appellant argues, (1) that Compton and Alma Lewis were agents of Greyhound rather
than independent contractors; (2) that the acts of Compton and Lewis were within the scope of their
employment; and (3) that even if Compton and Lewis were found to be independent contractors,
the jury could hold Greyhound responsible on the basis of Greyhound's ratification of their acts.


(1) In considering whether or not a judgment of nonsuit was proper, an appellate court under well-
established rules must “resolve every conflict in their testimonies in favor of plaintiff, consider
every inference which can reasonably be *853  drawn and every presumption which can fairly be
deemed to arise in support of plaintiff, and accept as true all evidence adduced, direct and indirect,
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which tends to sustain plaintiff's case.” (Lashley v. Koerber, 26 Cal.2d 83, 84 [156 P.2d 441].) In
the light of this rule and after a careful study of the record, we have concluded that the court erred
in granting Greyhound's motion for a nonsuit.


(2a) We believe that the evidence is sufficient to support a finding that Compton, Alma Lewis's
employer, was an agent of Greyhound and not an independent contractor. ( 3) In determining
whether or not a person is an independent contractor or an employee, the most important factor
is the right to control the manner and means of accomplishing the result desired. If the employer
has the power to exercise complete control, an employer-employee relationship exists. (California
Employment Com. v. Los Angeles Down Town Shopping News Corp., 24 Cal.2d 421 [150 P.2d
186].) ( 2b) The agreement between Compton and Greyhound is such that as a practical matter by
the terms of the agreement Greyhound has the power to exercise complete control over the agent
in the operation of the agency.


The mere fact that the agreement provided that Compton was an independent contractor does not
compel a finding that in causing the arrest of appellant he was not acting within the scope of his
employment as agent.


In an annotation on Malicious Prosecution—Act of Employee, in 18 American Law Reports 2d,
it is stated at page 425:


“Section 21. Station or ticket agent.


“Whether or not the act of a station or ticket agent in procuring a criminal prosecution will
be regarded as within the scope of his authority depends upon the specific duties which the
employer has imposed upon him and the particular facts and circumstances under which the
criminal proceedings were instituted; in some instances, where the prosecution was commenced
for the purpose of protecting property in his custody, the agent has been held to be acting within
the scope of his employment.


“Thus, the defendant's station agent, in suing out a warrant of arrest against the plaintiff for
unloading a freight car and carrying away the shipment without paying the proper freight charges,
was held to have acted within the scope of his authority in *854  Chicago, R. I. & P. R. Co. v.
Gage (1918) 136 Ark. 122, 206 S.W. 141, on the ground that although the particular method used
by the agent in protecting the property was unauthorized, he was nevertheless placed in custody
of his principal's property and had the implied power to use whatever means were necessary for
its protection.”


Part of Compton's duties were to protect all baggage. The processes of the law were put into
action as soon as Compton received word that the articles had been taken. We believe that it was
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a question of fact for the jury to determine whether or not the purpose of the complaint was to
recover the property or to punish the plaintiff for a wrongful act. In Pierre v. Great Atlantic etc.
Tea Co., 4 Cal.App.2d 468 [40 P.2d 909], which was an action for malicious prosecution and in
which a nonsuit was reversed, the defendant corporation operated a chain of grocery stores, each
of which was managed by a representative in charge. Plaintiff entered one of defendant's stores
which she had patronized previously. While making a purchase the manager asked her if her name
was Anna Fields. She denied it. The manager then said that he knew who she was because he
had been looking for her for the reason that she owed $16.50 for a “bum check.” An argument
ensued and she started to leave when the manager told her to pay the $16.50 or he would send her
to jail. She left and later the manager and a police officer approached her. After some discussion
the manager told the officer, “I gave her a chance to pay that $16.50 check and she wouldn't do it.
You take her in charge and I will sign the complaint.” In reversing a nonsuit the court said at page
471: “In the instant case it was a question of fact to be submitted to the jury as to whether ... [the
manager] was acting for his employer in attempting to collect for the latter money to reimburse
it for a check which had been cashed during the course of its business, and was using criminal
process to accomplish this result.”


In the Pierre case the court recognized the rule enunciated in Allen v. London etc. Ry. Co., L. R.,
6 Q. B. 65, which is the leading case on the subject. In that case Allen asked defendant's clerk for
a second-class ticket for Waterloo station for which he tendered in payment a two-shilling piece.
He was given the ticket and some change including a French coin which he refused to accept.
He insisted on an English coin instead. The clerk refused and Allen reached over the counter and
attempted to place his hand into the till which contained coin. He was seized by the clerk who
insisted that a policeman *855  on duty in the station arrest him. Allen was arrested and the next
day a magistrate dismissed the charge of attempted robbery with which he had been charged. He
then brought an action for assault and false imprisonment. After the jury rendered a verdict in his
favor, the court entered a nonsuit in defendant's favor.


In affirming the judgment the learned judge said:


“... I am inclined to think that, if a man in charge of a till were to find that a person was attempting
to rob it, and he could not prevent him from stealing the property otherwise than by taking him
into custody, the person in charge of the till might have an implied authority to arrest the offender;
or if the clerk had reason to believe that the money had been actually stolen, and he could get it
back by taking the thief into custody, and he took him into custody with a view of recovering the
property taken away, it might be that that also might be within the authority of a person in charge
of a till. I am not, however, prepared to pronounce a decided opinion on these supposed cases;
the present case is altogether different. There is a marked distinction between an act done for the
purpose of protecting the property by preventing a felony or of recovering it back, and an act done
for the purpose of punishing the offender for that which has already been done. There is no implied
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authority in a person having the custody of property to take such steps as he thinks fit to punish
a person who he supposes has done something with reference to the property which he has not
done. ... [T]here is an implied authority to do all those things that are necessary for the protection
of the property entrusted to a person, or for fulfilling a duty which a person has to perform.”


(4) In the instant case Compton agreed to properly protect baggage and express and to assume full
liability for loss. As soon as the incident was reported to Compton he reported it to the police.
Compton could not recall if he wanted him picked up or arrested. It is clear that Compton had
a duty to protect the parcel. The evidence is not clear whether the processes of the law were put
in operation for the purpose of recovering the property or for punishing Shoopman. However,
the immediate action by Compton would permit the jury to infer that the purpose, or one of his
purposes, was to recover the property so that he would not be liable for any loss. We believe that a
question of fact was presented for the jury's determination and that upon the record in the instant
case it *856  cannot be held as a matter of law that Compton was not acting within the scope of his
employment by Greyhound. It was therefore error for the court to grant a nonsuit as to respondent
Greyhound.


(5a) Appellant contends also that even if Compton and Lewis were found to be independent
contractors the jury could hold Greyhound responsible on the basis of Greyhound's ratification
of their acts. ( 6) It has been held that an employer is responsible for the willful and malicious
acts of an employee which he has ratified. ( 7) Failure to discharge an employee or agent guilty
of oppressive acts towards patrons of the employer is in itself evidence to show ratification.
(McChristian v. Popkin, 75 Cal.App.2d 249 [171 P.2d 85].) ( 8) If the employer after knowledge
or opportunity to learn of the agent's misconduct retains the wrongdoer in service, the employer
may make himself liable in punitive damages. ( 5b) In the instant case Compton testified he
called Brown of Greyhound about the matter. He also discussed the matter with Brown. While the
evidence is not strong, we believe that upon the issue of the propriety of a nonsuit it was sufficient
to present an issue for the jury to determine as to knowledge on the part of Greyhound of the acts
of Compton and Lewis and ratification of said acts by Greyhound.


(9a) Appellant next contends that the court erred in granting a new trial as to respondents Lewis and
Compton upon appellant's refusal to accept a reduction in the amount of the verdict from $20,000
to $1,450. The order of the trial court was in the alternative. It read that if the reduction was not
accepted then the motion for a new trial was granted on the ground of insufficiency of the evidence.


While it would seem that a reduction from $20,000 to $1,450 is a rather large deduction, we cannot
say that it was not within the power of the court to make such an order in the instant case. (10, 11)
For “[t]he determination of a motion for a new trial rests so completely within the court's discretion
that its action will not be disturbed unless a manifest and unmistakable abuse of discretion clearly
appears, and the order will be affirmed if it may be sustained on any ground, although the reviewing
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court might have ruled differently in the first instance.” (Shaw v. Pacific Greyhound Lines, 50
Cal.2d 153, 159 [323 P.2d 391].)


(9b) The trial court filed a lengthy memorandum decision and order upon the motion for a new
trial which indicates quite clearly that the court felt that the amount of damages *857  awarded
by the jury was “so grossly excessive as to indicate the existence of passion and prejudice in the
mind of the jury.” The court stated:


“... There was a paucity, if not a complete absence, of evidence concerning injury to plaintiff's
reputation and good name, his wounded feelings, or his being subjected to ridicule, insult and
oppression, so only an infinitesimal portion of the verdict could be supported by the evidence on
that basis. It is also to be noted that there is no evidence of any publication of the incident or the
charges against plaintiff as a result thereof.


“For a variety of reasons the court views plaintiff's testimony as to damages with some skepticism.
He offered no supporting evidence to show that he lost his job as a result of the incident or to
substantiate his record of earnings. ...”


(12) In passing upon a motion for a new trial it is the function of the trial judge to make an
independent appraisal of the evidence, including all permissible inferences, and it is his duty to
grant a new trial if he is of the opinion that the verdict is clearly against the weight of the evidence.
( 9c) In the instant case the trial court weighed the evidence and reached the conclusion that the
evidence did not justify a larger verdict than $1,450 and made its conditional order accordingly.
We cannot say that the court's conclusion is without support in the record and the order granting
the new trial must therefore be affirmed.


Defendants Compton and Lewis filed an appeal in the alternative, stating that if this court reversed
the order granting them a new trial and reinstating the judgment in favor of plaintiff, then said
defendants appeal from the judgment as reinstated. In view of the fact that we have concluded that
the order granting a new trial should be affirmed, it is unnecessary to discuss the contentions of
said defendants in said cross-appeal.


The judgment of nonsuit in favor of Pacific Greyhound Lines is reversed; the order granting the
motion of defendants Compton and Lewis for a new trial is affirmed. Appellant to recover his
costs on appeal against Pacific Greyhound Lines and respondents Compton and Lewis to recover
their costs on appeal against appellant.


Van Dyke, P. J., and Warne, J. pro tem., *  concurred. *858
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212 Cal.App.4th 652
Court of Appeal, Second District, Division 4, California.


YUN HEE SO, Plaintiff And Appellant,
v.


SOOK JA SHIN, HP Anesthesia Group., Defendants and Respondents.


B234636
|


Filed January 3, 2013
|


As Modified on Denial of Rehearing January 28, 2013


Synopsis
Background: Patient brought action against anesthesiologist, medical group, and hospital for
negligence, assault and battery, and intentional infliction of emotional distress. The Superior Court,
Los Angeles County, No. BC443520, James R. Dunn, J., sustained demurrers to the causes of
action for assault and battery and intentional infliction of emotional distress, and granted motions
for judgment on the pleadings as to the cause of action for negligence.


Holdings: The Court of Appeal, Suzukawa, J., held that:


[1] allegedly showing blood and tissue to miscarriage patient was outside scope of professional
services under Medical Injury Compensation Reform Act (MICRA);


[2] fact issue existed as to whether patient's consent to surgery encompassed subsequent contact
with anesthesiologist; and


[3] patient adequately alleged that showing blood and tissue to her was extreme and outrageous
conduct.


Reversed.


Procedural Posture(s): On Appeal; Demurrer to Complaint; Motion for Judgment on the
Pleadings.
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West Headnotes (14)


[1] Health Limitations;  time requirements
Anesthesiologist's alleged acts of showing a patient in a recovery room a container of the
blood and tissue that had been suctioned from the patient's uterus during a dilation and
curettage surgery after a miscarriage, and touching patient's arms, were not undertaken “in
the rendering of professional services,” and thus the shorter Medical Injury Compensation
Reform Act (MICRA) limitations period for professional negligence did not apply to
patient's negligence claim against anesthesiologist or her respondeat superior claims
against medical group and hospital, where the alleged purpose of anesthesiologist's acts
was to persuade patient not to report to the hospital or medical group that patient had
awakened during surgery. Cal. Civ. Proc. Code § 340.5.


20 Cases that cite this headnote


[2] Health Limitations;  time requirements
Hospital's alleged acts of providing inpatient care to patient in a recovery room after a
miscarriage and a dilation and curettage surgery, and hiring and continuing to employ
anesthesiologist in spite of its alleged knowledge of anesthesiologist's alleged inability
to provide health care services, were within the scope of services for which hospital
was licensed, and thus the Medical Injury Compensation Reform Act (MICRA) one-year
limitations period for professional negligence applied to patient's direct negligence claim
against hospital based on anesthesiologist's alleged acts of showing patient a container
of the blood and tissue that had been suctioned from the patient's uterus, and touching
patient's arms. Cal. Health & Safety Code § 1250; Cal. Civ. Proc. Code § 340.5.


17 Cases that cite this headnote


[3] Assault and Battery Assault in general
Essential elements of a cause of action for assault are: (1) defendant acted with intent to
cause harmful or offensive contact, or threatened to touch plaintiff in a harmful or offensive
manner; (2) plaintiff reasonably believed she was about to be touched in a harmful or
offensive manner or it reasonably appeared to plaintiff that defendant was about to carry
out the threat; (3) plaintiff did not consent to defendant's conduct; (4) plaintiff was harmed;
and (5) defendant's conduct was a substantial factor in causing plaintiff's harm. CACI No.
1301.
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63 Cases that cite this headnote


[4] Assault and Battery Battery in general
Essential elements of a cause of action for battery are: (1) defendant touched plaintiff,
or caused plaintiff to be touched, with the intent to harm or offend plaintiff; (2) plaintiff
did not consent to the touching; (3) plaintiff was harmed or offended by defendant's
conduct; and (4) a reasonable person in plaintiff's position would have been offended by
the touching. CACI No. 1300.


73 Cases that cite this headnote


[5] Assault and Battery Scope of consent
Health What constitutes medical battery in general
A medical battery occurs where a doctor obtains consent of the patient to perform one
type of treatment and subsequently performs a substantially different treatment for which
consent was not obtained.


4 Cases that cite this headnote


[6] Health Pleading
Health Informed consent in general;  duty to disclose
When a patient consents to certain treatment and the physician performs that treatment
but an undisclosed inherent complication with a low probability occurs, no intentional
deviation from the consent given appears; rather, the physician in obtaining consent may
have failed to meet his due care duty to disclose pertinent information, and in that situation
the action should be pleaded in negligence.


1 Cases that cite this headnote


[7] Health Surgical procedures
Although a patient's consent to surgery necessarily encompasses consent to postoperative
care, not all postoperative contact between doctor and patient constitutes care.


[8] Health Jury questions
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It was a factual question not subject to resolution on demurrer, on patient's assault and
battery causes of action, whether patient's consent to dilation and curettage surgery after
miscarriage encompassed anesthesiologist's allegedly menacing behavior after surgery,
her alleged act of moving a container of the blood and tissue that had been suctioned from
the patient's uterus close to patient's face, and her alleged act of touching patient's hands,
arms, and shoulder.


2 Cases that cite this headnote


[9] Damages Elements in general
The elements of a cause of action for intentional infliction of emotional distress are (1)
the defendant engages in extreme and outrageous conduct with the intent to cause, or with
reckless disregard for the probability of causing, emotional distress; (2) the plaintiff suffers
extreme or severe emotional distress; and (3) the defendant's extreme and outrageous
conduct was the actual and proximate cause of the plaintiff's extreme or severe emotional
distress.


40 Cases that cite this headnote


[10] Damages Nature of conduct
“Outrageous conduct,” as required for intentional infliction of emotional distress, is
conduct that is intentional or reckless and so extreme as to exceed all bounds of decency
in a civilized community.


36 Cases that cite this headnote


[11] Damages Nature of conduct
For intentional infliction of emotional distress liability, the defendant's conduct must be
directed to the plaintiff, but malicious or evil purpose is not essential.


6 Cases that cite this headnote


[12] Damages Nature of conduct
There is no bright line standard for judging “outrageous conduct,” as required for
intentional infliction of emotional distress, and its generality hazards a case-by-case
appraisal of conduct filtered through the prism of the appraiser's values, sensitivity
threshold, and standards of civility.
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7 Cases that cite this headnote


[13] Damages Mental suffering and emotional distress
Whether conduct is “outrageous,” as required for intentional infliction of emotional
distress, is usually a question of fact.


21 Cases that cite this headnote


[14] Damages Health care
Patient who suffered miscarriage adequately alleged that anesthesiologist engaged in
extreme and outrageous conduct, as required for intentional infliction of emotional
distress, in alleging that after patient complained of waking up during dilation and
curettage surgery, anesthesiologist brought a container of the blood and tissue that had
been suctioned from patient's uterus into the recovery room and showed it to patient.


2 Cases that cite this headnote


**259  APPEAL from a judgment of the Superior Court of Los Angeles County, James R. Dunn,
Judge. Reversed. (Los Angeles County Super. Ct. No. BC443520)
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*656  Plaintiff Yun Hee So (plaintiff) underwent a dilation and curettage procedure (D&C or
procedure) in September 2008 following a miscarriage. She alleges that she was administered
inadequate anesthesia and awoke during the procedure. When she later confronted the
anesthesiologist, the anesthesiologist became angry, shoved a container filled with plaintiff's
blood and tissue at her, and then urged plaintiff not to report the incident. Plaintiff sued the
anesthesiologist and her medical group, as well as the hospital, asserting that the anesthesiologist's
conduct constituted negligence, assault and battery, and intentional infliction of emotional distress,
and that the hospital and medical group were liable to her directly and through the *657  doctrine
of respondeat superior. The trial court sustained demurrers to the causes of action for assault and
battery and intentional infliction of emotional distress; it later granted motions for judgment on
the **260  pleadings as to the cause of action for negligence. We reverse.


FACTUAL AND PROCEDURAL BACKGROUND


I. The Complaint
Plaintiff filed the present action on August 11, 2010, and filed the operative first amended
complaint (complaint) on January 6, 2011. The complaint alleges the following: Defendant
Sook Ja Shin (Dr. Shin) is an anesthesiologist employed by defendant HP Anesthesia Medical
Group (medical group). On September 30, 2008, plaintiff was admitted to defendant Hollywood
Presbyterian Medical Center (hospital) 1  for a D&C following a miscarriage. Dr. Shin was the
attending anesthesiologist. Plaintiff was administered insufficient anesthesia and awoke during the
procedure, experiencing pain and discomfort.


1 The hospital's correct name is CHA-Hollywood Presbyterian Medical Center.


After the procedure was over, plaintiff asked to speak to Dr. Shin, who came to the recovery room.
Plaintiff asked Dr. Shin why she had awakened during the procedure. Dr. Shin became visibly
upset and raised her voice. After hearing what plaintiff experienced, Dr. Shin admitted that plaintiff
could have awakened during the procedure, but said that the suction sound and pain was nothing
more than blood being suctioned from plaintiff's uterus. Dr. Shin was clearly angry that plaintiff
had questioned her competence. Dr. Shin then left the room and returned with a container filled
with blood and other materials. She was still visibly angry and spoke in a loud voice. She gestured
with the container as if to hand it to plaintiff and then “stated words to the effect that Plaintiff
could see that it was only blood which was suctioned therefore, there could not have been any pain.
SHIN had come within a few inches of Plaintiff and motioned as though she was going to drop the
container in Plaintiff's lap. When SHIN made those comments and movements, Plaintiff realized
that the contents of the container were Plaintiff's blood and possible fragments of body parts of her
dead baby. Plaintiff nearly fainted and screamed at SHIN to get away from her. [¶] ... Realizing
what she had done in her state of anger, SHIN came even closer to Plaintiff with the container
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still in her hand and tried to touch Plaintiff, and did touch Plaintiff's hands, arms and shoulders.
Plaintiff[,] in a state of shock, kept screaming and crying for SHIN to get out of the room. SHIN
left, but then later returned and asked Plaintiff to keep quiet about what had just happened and not
to discuss the situation with the hospital. SHIN again touched *658  Plaintiff, grabbed Plaintiff's
hand and told Plaintiff she should keep quiet about what had just happened.” Subsequently, Dr.
Shin offered to buy plaintiff dinner and “even bribed Plaintiff with a refund for the cost of the
anesthesia, in exchange for Plaintiff's silence about the incident.”


At the time of the incident, Shin was on the verge of being terminated by the medical group or the
hospital. Shin feared that plaintiff might report her conduct to the medical group or the hospital,
and therefore “lashed out at Plaintiff to try to prove to Plaintiff that SHIN had done nothing wrong.
Plaintiff alleges that SHIN's anger, upset and resulting conduct towards Plaintiff was a result of
SHIN being notified that she was too old and no longer competent, which in turn caused SHIN to
act with anger towards Plaintiff.” Plaintiff reported the incident to the hospital, but it did not take
any remedial action. Moreover, the hospital and medical group “knew at all times that SHIN was
unfit to **261  administer health care services and employed her and continued to employ her in
spite of their knowledge of SHIN's unfitness.”


Plaintiff asserted three causes of action. The first cause of action, for negligence, alleges that Dr.
Shin breached her duty of care to plaintiff, the incident did not constitute any form of health care,
and “any reasonable person could foresee that showing Plaintiff a container filled with blood and
other fragments, knowing Plaintiff had just finished a D&C procedure in the middle of which
Plaintiff felt she had awoken and experienced the actual procedure being conducted, would cause
Plaintiff to suffer emotional distress.” It also alleges that the hospital and medical group are liable
to plaintiff pursuant to two theories: (1) directly, because they hired and continued to employ Dr.
Shin despite their knowledge that she was not fit to provide health care services, and (2) indirectly,
because Shin was their agent/employee. The second cause of action, for intentional infliction of
emotional distress, alleges that during the incident, Dr. Shin had actual knowledge that plaintiff
was physically and emotionally distressed: Plaintiff had just been through a D&C, she had told
Dr. Shin she had awakened during the procedure, and she was emotionally distraught and crying.
Nonetheless, Dr. Shin reacted “with anger, rage and conscious disregard for Plaintiff's condition
when SHIN brought in the container to try to prove to Plaintiff that Plaintiff was wrong and that
SHIN was right.” The third cause of action, for assault and battery, alleges that Dr. Shin acted
with the intent to place plaintiff in fear of an imminent offensive contact. Among other things, Dr.
Shin “walked towards Plaintiff with the container, motioned with her arms as though handing the
container to Plaintiff, and acted as though she was about to place the container on Plaintiff. Plaintiff
alleges that she never consented to nor agreed to permit SHIN to approach her, motion to her, or to
touch her with the container filled with blood and fragments.... Plaintiff further alleges that after
SHIN committed the assault and realizing what she had done, SHIN actually did touch Plaintiff
on her hands, arms and shoulders telling Plaintiff not to report *659  what had just occurred.” The
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second and third causes of action allege that the hospital and medical group knew of Dr. Shin's
tortious acts but did nothing about them, and therefore “have ratified, approved and consented to
SHIN's intentional conduct and should be held liable to plaintiff.”


II. Demurrers to the First Amended Complaint
Dr. Shin and the hospital demurred to the second and third causes of action; the medical group
joined the demurrers. As to the second cause of action (intentional infliction of emotional distress),
Dr. Shin asserted that “[t]here are no facts alleged in the First Amended Complaint which can in any
way be classified as extreme, outrageous, or outside the bounds of decency. In fact, if the facts as
posed by Plaintiff are true, the most that can be said under any reasonable interpretation of the First
Amended Complaint is that Dr. Shin was attempting to calm the patient subsequent to the surgery
and to show her that the material removed from the plaintiff was blood and nothing more. This is
further established by Plaintiff's claim that Dr. Shin attempted to touch her arms. This demonstrates
that Dr. Shin was attempting to soothe the patient and did not have the requisite intent to inflict
emotional distress.” Further, Dr. Shin said, plaintiff pled no facts showing that she actually suffered
severe emotional distress. Therefore, “because Plaintiff failed to plead facts establishing that this
Defendant engaged **262  in anything that approached ‘outrageous conduct,’ or that Plaintiff
suffered ‘severe emotional distress,’ the Second Cause of Action is defective and this demurrer
should be sustained.” As to the third cause of action (assault and battery), Dr. Shin contended
that touching plaintiff was an essential part of providing the surgery to which plaintiff consented.
Further, Dr. Shin's subsequent attempts to comfort her patient by “approaching the plaintiff to show
her what was suctioned from her for the purposes of reassurance can hardly be argued to establish
the requisite intent for a harmful and offensive contact; therefore, it is not an assault.”


The hospital also demurred to the second and third causes of action. The hospital contended that
the second cause of action failed to plead extreme or outrageous conduct because “[t]he best that
can be said under any reasonable interpretation of the pleading is that SHIN was trying to calm
the plaintiff down by showing her the products of conception and soothing her with a physician's
healing touch.” Further, the hospital asserted that Dr. Shin was not its agent and plaintiff failed to
plead specific facts alleging the elements of the cause of action—i.e., “the who, where, what and
why necessary to state either an intentional cause of action or ratification thereof.” As to the third
cause of action, the hospital contended that plaintiff consented to the alleged offensive touching
and, thus, no battery existed. It asserted: “A touching of the person is a necessary component of
performing a D&C *660  procedure and, especially, when trying to soothe a distraught patient,
that touching cannot be considered to be an assault and battery. Furthermore, the approaching of
the plaintiff with the products of conception in order to assure her that body parts of a fetus were
not suctioned out of the patient during the procedure can hardly be said to be an assault.”


The trial court sustained the demurrers. The minute order said: “Re Cause of Action 2 [ (Intentional
Infliction of Emotional Distress) ]: Plaintiff ... fails to allege facts sufficient to support the element
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of ‘outrageous conduct.’ Re Cause of Action 3 [ (Assault & Battery) ]: The facts alleged [are]
insufficient to show either: a) that any touching by defendant Shin was unconsented to (i.e.[,]
beyond the scope of the subject medical treatment); or b) a basis for vicarious liability as against
moving party defendant. Plaintiff alleges that Shin was employed by defendant HP Anesthesia
rather than moving party. There are still no facts alleged to show authorization or ratification of
Shin's alleged conduct on the part of an officer, director or managing agent of moving party.”


III. Motions for Judgment on the Pleadings
The hospital and Dr. Shin moved for judgment on the pleadings on April 15, 2011; the medical
group joined in the motions. Defendants contended that although the first cause of action purported
to state a claim for ordinary negligence, it in fact alleged professional negligence because the
alleged injuries occurred during the performance of professional services. Thus, the claim was
subject to the one-year statute of limitations set forth in Code of Civil Procedure section 340.5. 2


Because plaintiff claimed to have been harmed on September 30, 2008, but did not file suit until
August 2010, the suit was time-barred.


2 All further undesignated statutory references are to the Code of Civil Procedure.


Plaintiff opposed the motions. She urged that the statute of limitations for medical malpractice
did not apply because **263  her claim did not concern the provision of medical care. Further,
even if section 340.5 did apply, the statute of limitations would not begin to run until the patient-
physician relationship was terminated, and there was no evidence before the court as to when that
relationship had terminated or when the statute of limitations commenced to run.


The court granted the motion, stating as follows: “Plaintiff was admitted to the hospital and had the
medical procedure (D&C) on or about September 30, 2008. The applicable statute of limitations
under MICRA [ (Medical Injury Compensation Reform Act) ] is CCP 340.5 which provides that
an action *661  against a healthcare provider must be filed within three years after the date of
injury, ‘or one year after plaintiff discovers, or through the use of reasonable diligence should have
discovered, the injury, whichever comes first.’ The complaint in this action was filed on 8/11/10,
almost two years after plaintiff discovered or should have discovered the injury. Plaintiff argues
that this is not a ... cause of action for negligence of a healthcare provider, but rather some kind
of general negligence action and therefore CCP 340.5 does not apply. The court disagrees. The
primary consideration for the court is whether the alleged negligent act or omission occurred in the
‘rendering of professional services.’  Bellamy v. Appellate Department (1996) 50 Cal.App.4th 797,
808 [57 Cal.Rptr.2d 894]. After three versions of the complaint plaintiff has laid out in great detail
the factual circumstances supporting her claim, [e.g.,] [s]he awakened during the D&C procedure
and suffered as a result of seeing and hearing the procedure, and [defendant] came into the room
with a jar which contained blood and possibly body parts which were the result of the procedure.
There is no question that these alleged acts occurred in the rendering of professional services.
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Plaintiff alleges the conclusion that i[t] was not ‘in the course of rendering of professional services,’
but the court is not bound to accept as a fact the legal conclusion of plaintiff when the detailed
facts alleged established the contrary.


“Plaintiff also alleges that defendant hospital is responsible for hiring and retaining an incompetent
doctor and for a nurse's failure to come to plaintiff's aid, and therefore these are separate duties
outside of the rendering of professional services. ‘The competent selection and review of medical
staff is precisely the type of professional service a hospital is licensed and expected to provide ...,”
and this allegation comes within MICRA as well. See  Bell v. Sharp Cabrillo Hospital (1989) 212
Cal.App.3d 1034, 1050–51, 260 Cal.Rptr. 886.


“This latter argument also goes to the alleged liability of defendant HP Anesthesia Medical Group.
The Motion [for] Joinder is granted, and for the same reasons stated above, the motion is granted
as to this defendant.” (Italics added.)


The trial court entered judgment for Dr. Shin, the hospital, and the medical group on June 1, 2011;
it entered a subsequent judgment for Dr. Shin on June 13, 2011. Plaintiff timely appealed from
the judgment.


STANDARD OF REVIEW


“A demurrer tests the legal sufficiency of the factual allegations in a complaint. We independently
review the sustaining of a demurrer and determine de novo whether the complaint alleges facts
sufficient to state a cause of *662  action or discloses a complete defense. ( McCall v. PacifiCare
of Cal.,  Inc. (2001) 25 Cal.4th 412, 415 [106 Cal.Rptr.2d 271, 21 P.3d 1189].) We assume the
truth of the properly pleaded factual allegations, facts that reasonably **264  can be inferred from
those expressly pleaded and matters of which judicial notice has been taken. ( Schifando v. City
of Los Angeles (2003) 31 Cal.4th 1074, 1081 [6 Cal.Rptr.3d 457, 79 P.3d 569].) We construe the
pleading in a reasonable manner and read the allegations in context. ( Ibid.)” ( Villari v. Mozilo
(2012) 208 Cal.App.4th 1470, 1477, 146 Cal.Rptr.3d 556.)


“A motion for judgment on the pleadings is analogous to a general demurrer. ( Ludgate [Ins. Co.
v. Lockheed Martin Corp. (2000) ] 82 Cal.App.4th [592,] 602, 98 Cal.Rptr.2d 277.) Like a general
demurrer, it tests the sufficiency of the complaint. ( 108 Holdings,  Ltd. v. City of Rohnert Park
(2006) 136 Cal.App.4th 186, 193, 38 Cal.Rptr.3d 589.) The scope of our review of a judgment on
the pleadings is de novo, and we determine whether the complaint states a valid cause of action. (
Ludgate, at p. 602, 98 Cal.Rptr.2d 277.) In so doing, we accept as true the factual allegations the
plaintiff makes and give them a liberal construction.” ( Bettencourt v. Hennessy Industries,  Inc.
(2012) 205 Cal.App.4th 1103, 1111, 141 Cal.Rptr.3d 167, fn. omitted.)
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DISCUSSION


I. Judgment on the Pleadings—Negligence Claim
The limitations period for a cause of action for ordinary negligence is two years. (§§ 335, 335.1.) 3


The limitations period for a cause of action for professional negligence against a health care
provider is under some circumstances shorter—“one year after the plaintiff discovers, or through
the use of reasonable diligence should have discovered, the injury.” (§ 340.5.)


3 These sections provide: “The periods prescribed for the commencement of actions other than
for the recovery of real property, are as follows ...’’ ‘‘Within two years: An action for assault,
battery, or injury to, or for the death of, an individual ... by the wrongful act or neglect of
another.” (§§ 335, 335.1)


There is no dispute that plaintiff discovered the alleged negligence the day it happened—
September 30, 2008—or that she filed the present action on August 11, 2010, nearly two years
later. The issue before us is whether plaintiff's claim is for “professional” negligence, and hence
is time-barred, or “ordinary” negligence, and thus is timely. We consider this issue below.


A. Section 340.5
Section 340.5 was enacted as part of MICRA. (See *663   Preferred Risk Mutual Ins. Co. v. Reiswig
(1999) 21 Cal.4th 208, 214–215, 87 Cal.Rptr.2d 187, 980 P.2d 895.) It provides that the statute of
limitations for a cause of action against a health care provider for medical negligence is as follows:
“In an action for injury or death against a health care provider based upon such person's alleged
professional negligence, the time for the commencement of action shall be three years after the
date of injury or one year after the plaintiff discovers, or through the use of reasonable diligence
should have discovered, the injury, whichever occurs first.”


For purposes of section 340.5, a “health care provider” is “any person licensed or certified
pursuant to [licensing statutes for health care providers]; and any clinic, health dispensary, or health
facility, licensed pursuant to [licensing statutes for health care facilities].” (§ 340.5, subd. (1).)
“Professional negligence” is “a negligent act or omission to act by a health care provider in the
rendering of professional services, which act or omission is the proximate cause of a personal
injury or wrongful death, provided that such services are **265  within the scope of services for
which the provider is licensed and which are not within any restriction imposed by the licensing
agency or licensed hospital.” (§ 340.5, subd. (2), italics added.)
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Courts have broadly interpreted “in the rendering of professional services,” concluding that a
negligent act that occurs in the rendering of services for which the health care provider is licensed
is professional negligence. For example, in  Murillo v. Good Samaritan Hospital (1979) 99
Cal.App.3d 50, 160 Cal.Rptr. 33 ( Murillo ), the plaintiff sued after she fell out of bed while being
treated for shingles at the defendant hospital. The plaintiff alleged that the hospital staff acted
negligently by failing to raise the side rails of her hospital bed at night and the hospital's negligence
was “professional negligence” within the meaning of section 340.5. ( Id. at p. 53, 160 Cal.Rptr.
33.) The hospital disagreed, urging that the alleged negligent act—failure to raise the bedrails—
was ordinary negligence, and thus that a shorter statute of limitations applied. ( Ibid. ) 4


4 When Murillo was decided, the statute of limitations for ordinary negligence was one year.
( Ibid. )


The Court of Appeal held the complaint alleged professional negligence, explaining that under
section 340.5, “the test is not whether the situation calls for a high or a low level of skill, or whether
a high or low level of skill was actually employed, but rather ... whether the negligent act occurred
in the rendering of services for which the health care provider is licensed.” ( Murillo,  supra, 99
Cal.App.3d at p. 57, 160 Cal.Rptr. 33.) Providing 24-hour inpatient care for a patient with shingles
was clearly within the scope of services for which the hospital was licensed: “In providing inpatient
care, a hospital has a duty to ‘exercise such reasonable care in treating a patient as his known
condition may require.’ [Citation.] Otherwise stated, a *664  hospital has a duty ‘to use reasonable
care and diligence in safeguarding a patient committed to its charge [citations] and such care and
diligence are measured by the capacity of the patient to care for himself.’ ” ( Id. at p. 55, 160
Cal.Rptr. 33.) Thus, the court concluded, because the question raised by the complaint—whether
it was negligent to leave the bedrails down during the night while plaintiff was asleep—concerned
the hospital's duties to recognize the condition of patients under its care and to take appropriate
measures for their safety, the issue “is squarely one of professional negligence [citation] and section
340.5 governs the running of the statute of limitations.” ( Id. at p. 56, 160 Cal.Rptr. 33.)


The court reached a similar result in  Canister v. Emergency Ambulance Service,  Inc. (2008) 160
Cal.App.4th 388, 72 Cal.Rptr.3d 792 ( Canister ). There, the plaintiff, a police officer, was injured
when an ambulance in which he was transporting an arrestee hit a curb. The plaintiff alleged that
the ambulance had been negligently driven and the EMT's (emergency medical technicians) had
not told him seatbelts were available. ( Id. at pp. 393–394, 72 Cal.Rptr.3d 792.) He urged, however,
that the EMT's negligence was not “professional negligence” because EMT's were licensed to
provide emergency medical services, not transportation. ( Id. at p. 405, 72 Cal.Rptr.3d 792.)


The Court of Appeal disagreed, holding that negligent operation of an ambulance is professional
negligence within the meaning of the statute. It said: “We hold, as a matter of law, that the act of
operating an ambulance to transport a patient to or **266  from a medical facility is encompassed
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within the term ‘professional negligence.’ [¶] The MICRA statutes define ‘ “professional
negligence” ’ as that negligence that occurs while the health care provider is providing services
that are ‘within the scope of services for which the provider is licensed.’ [Citations.] The relevant
test is not the degree of skill required, but whether the negligence occurred in the rendering of
services for which a provider is licensed. [Citations.] Although the act of operating an ambulance
may be performed by someone having no special knowledge, skill or care as a member of the
medical profession, this does not mean the employees here in question were not acting as health
care providers in transporting the patient to a medical facility.” ( Canister,  supra, 160 Cal.App.4th
at p. 404, 72 Cal.Rptr.3d 792.)


The court continued: “Rendering ambulance services is like the type of services described in
Bellamy v. Appellate Department,  supra, 50 Cal.App.4th at page 808, 57 Cal.Rptr.2d 894, in
which the court observed: ‘[A]n X-ray technician may perform a variety of tasks, such as assisting
the patient onto the table, manipulating the table into one or more desired positions, instructing
the patient to move from one position to another, activating the X-ray machine, removing the
photographic plates, assisting the patient from the table, etc. Some of those tasks may require a
high degree of skill and judgment, but *665  others do not. Each, however, is an integral part of the
professional service being rendered.’ An EMT similarly performs a number of tasks in transporting
a patient to a hospital, any one of which might result in a claim of negligence. [¶] Viewing the
undisputed facts in the present case, we determine as a matter of law that the services rendered
by the EMT-I's in this action were directly related to the manner in which professional services
were provided. [Citation.] The accident occurred while EAS's employees were transporting the
patient from one hospital to another, activities for which the ambulance driver and attendant were
licensed. An integral part of the duties of an EMT includes transporting patients and driving or
operating an ambulance.” ( Canister,  supra, 160 Cal.App.4th at p. 407, 72 Cal.Rptr.3d 792.)


Notwithstanding the broad interpretation generally given the phrase “in the rendering of
professional services,” this court concluded in  Atienza v. Taub (1987) 194 Cal.App.3d 388, 239
Cal.Rptr. 454 ( Atienza ) that a physician's sexual relationship with his patient did not come within
that statutory language. There, the plaintiff consulted with the defendant physician concerning an
inflamed vein. During the course of treatment, the defendant “ ‘seduced [appellant] into having
sexual relations and an affair’ ” that lasted more than a year. ( Id. at p. 390, 239 Cal.Rptr. 454.)
After the affair ended, the plaintiff sued the defendant for professional negligence, alleging that
by initiating a sexual relationship with her while she was under his care, the defendant “ ‘failed
to adequately care for and treat the [plaintiff] by virtue of abusing her psychologically while
purportedly treating her physically.’ ” ( Ibid.)


The trial court sustained a demurrer to the complaint, concluding that the plaintiff had not stated a
claim for professional negligence. ( Atienza,  supra, 194 Cal.App.3d at p. 391, 239 Cal.Rptr. 454.)
We affirmed: “[A]n action for the professional negligence of a physician arises out of the breach
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of the duty of care owed to the patient by the physician within the scope of the patient-physician
relationship. [¶] Appellant maintains that respondent's initiation of a sexual relationship with her
breached the duty of care which he owed her as a physician.... [W]hile a physician's **267
sexual misconduct can be the basis of a malpractice action, these authorities are distinguishable
from the instant case because the sexual relationship in those cases was initiated by the physician
purportedly in furtherance of his treatment of the patient. This was not the situation in the case
before us. ... [¶]


“The relevant authorities ... agree that a physician who induces a patient to enter into sexual
relations is liable for professional negligence only if the physician engaged in the sexual conduct
on the pretext that it was a necessary part of the treatment for which the patient has sought out the
physician. In the case at bar, however, appellant does not make this allegation. Instead, appellant
seeks to combine the care given to her by respondent for her *666  phlebitis and the emotionally
destructive effect of her romantic and sexual involvement with him under the rubric of ‘treatment’
simply because the two things took place over the same period of time. Appellant does not allege
that she was induced to have sexual relations with respondent in furtherance of her treatment.
Essentially, appellant complains that she had an unhappy affair with a man who happened to be her
doctor. This is plainly insufficient to make out a cause of action for professional negligence under
any of the theories presented.” ( Atienza,  supra, 194 Cal.App.3d at pp. 392–394, 239 Cal.Rptr.
454, fns. omitted; see  Central Pathology Service Medical Clinic Inc. v. Superior Court (1992) 3
Cal.4th 181, 192, 10 Cal.Rptr.2d 208, 832 P.2d 924 ( Central Pathology ) [“[A] cause of action
against a health care provider for battery predicated on treatment exceeding or different from that
to which a plaintiff consented is governed by section 425.13 because the injury arose out of the
manner in which professional services are provided. By contrast, a cause of action against a health
care provider for sexual battery would not, in most instances, fall within the statute because the
defendant's conduct would not be directly related to the manner in which professional services
were rendered.”].)


B. Dr. Shin's Alleged Negligence and the Hospital's Alleged Respondeat Superior Liability
[1] It is undisputed that the conduct on which plaintiff bases her negligence claims against
Dr. Shin, as well as her respondeat superior claims against the hospital, occurred immediately
after plaintiff underwent surgery, while she was still in the recovery room. Further, it seems to
us obvious, as Dr. Shin asserts, that an anesthesiologist's responsibility to her patient does not
necessarily end when the patient leaves the operating room—the anesthesiologist may have a
continuing responsibility to monitor the anesthesia's postoperative effects on the patient. Thus,
an anesthesiologist's presence in the recovery room with a patient may be, as Dr. Shin asserts,
“consistent with the role of an anesthesiologist in aiding the patient in recovering from anesthesia.”
The question for us is whether it is necessarily so. In other words, because an anesthesiologist's
postsurgical contact with a patient may be for the purpose of rendering professional services, must
we conclude that such contact necessarily is for that purpose?
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We believe the answer is no. Atienza teaches that misconduct by a physician is not necessarily
professional negligence—even where, as there, the misconduct occurs “over the same period of
time” that medical services are provided. (194 Cal.App.3d at p. 393, 239 Cal.Rptr. 454.) Rather,
professional negligence is only that negligent conduct engaged in for the purpose of (or the
purported purpose of) delivering health care to a patient—or, in the words of our Supreme Court
in Central Pathology , conduct “directly related to the *667  professional services provided by
a health care provider acting in its capacity as such” and that “is an ordinary and usual part of
medical professional services.” (3 Cal.4th at pp. 191, 193, 10 Cal.Rptr.2d 208, 832 P.2d 924, italics
added.) Stated simply, negligent actions undertaken by a health care provider for the purpose of
delivering medical care to a patient constitute professional negligence; tortious actions undertaken
for a different purpose—in Atienza, for the physician's sexual gratification—are not.


In the present case, plaintiff alleges that Dr. Shin engaged in the alleged tortious conduct for the
purpose of persuading plaintiff not to report to the hospital or medical group that plaintiff had
awakened during surgery. In other words, plaintiff alleges that Dr. Shin acted for her own benefit,
to forestall an embarrassing report that might damage her professional reputation—not for the
benefit of her patient. As pled, therefore, the alleged negligence **268  was not undertaken “in the
rendering of professional services,” and thus it does not constitute professional negligence within
the meaning of section 340.5.


Murillo and  Canister  do not suggest a different result. In those cases, the issue before the courts
was whether negligent acts that did not involve medical knowledge or skill, such as raising a
patient's bedrails or driving an ambulance, could constitute professional negligence. The courts did
not consider the issue raised here—whether negligent conduct allegedly undertaken by a doctor
for the doctor's own benefit, rather than for a legitimate medical reason, constitutes professional
negligence.


Dr. Shin contends that under the multitude of cases broadly construing section 340.5, the
complaint's allegations must be construed as professional negligence because they concern her
postoperative discussions with a patient as the patient was recovering from anesthesia. We do
not agree. Although, as we have said, we believe that Dr. Shin could have legitimately rendered
professional services to plaintiff postsurgery, that does not mean that we must necessarily construe
any postsurgical contact with plaintiff in that light. Nor are we persuaded that any negligence was
necessarily professional negligence because “but for receiving Dr. Shin's professional services—
the administration of anesthesia—the events detailed in the complaint would never have occurred.”
If that were the test, almost any interaction between doctor and patient—even such actions as
placing threatening phone calls to a patient about unpaid medical bills, or a sexual assault—could
be classified as professional negligence. We do not so conclude. The trial court therefore erred by
granting judgment on the pleadings for Dr. Shin.
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The trial court also erred by granting judgment on the pleadings as to the respondeat superior claim
against the hospital and medical group. Because we *668  cannot conclude as a matter of law that
the hospital and medical group are not liable under a respondeat superior theory, judgment should
not have been granted for these defendants.


C. The Hospital's Alleged Direct Negligence
[2] We reach a different result with regard to plaintiff's claims of direct negligence against the
hospital. There is no dispute that the hospital is a health care provider, and providing inpatient
care for a postsurgical patient is “clearly ‘within the scope of services for which [a] hospital is
licensed.’ (See Health & Saf.Code, § 1250.) In providing inpatient care, a hospital has a duty
to ‘exercise such reasonable care in treating a patient as [her] known condition may require.’ (
Valentin v. La Societe Francaise (1946) 76 Cal.App.2d 1, 6 [172 P.2d 359].) Otherwise stated, a
hospital has a duty ‘to use reasonable care and diligence in safeguarding a patient committed to its
charge [citations] and such care and diligence are measured by the capacity of the patient to care
for [herself].’ ( Thomas v. Seaside Memorial Hospital (1947) 80 Cal.App.2d 841, 847 [183 P.2d
288].)” ( Murillo,  supra, 99 Cal.App.3d at p. 55, 160 Cal.Rptr. 33.)


In the present case, the complaint alleges that the hospital was “directly negligent in hiring and
continu[ing to employ] SHIN in spite of [its] knowledge of her inability to provide health care
services. Plaintiff alleges that [the hospital] owed a specific duty to make sure that the persons
whom they employed performed health care services in a competent manner and that it was
reasonably foreseeable that by hiring and continu[ing] to employ Defendant **269  SHIN in spite
of their knowledge of her unfitness to provide health care services, that persons like Plaintiff would
suffer harm.” In other words, plaintiff premises her direct negligence claim on the hospital's alleged
failure to properly screen Dr. Shin before engaging her and to properly supervise her after engaging
her. Since hiring and supervising medical personnel, as well as safeguarding incapacitated patients,
are clearly within the scope of services for which the hospital is licensed, its alleged failure to do
so necessarily states a claim for professional negligence. Accordingly, plaintiff cannot pursue a
claim of direct negligence against the hospital.


II. Demurrer to Cause of Action for Assault and Battery
[3]  [4]  Plaintiff's third cause of action alleges assault and battery. The essential elements of
a cause of action for assault are: (1) defendant acted with intent to cause harmful or offensive
contact, or threatened to touch plaintiff in a harmful or offensive manner; (2) plaintiff reasonably
believed she was about to be touched in a harmful or offensive manner or it reasonably appeared
to plaintiff that defendant was about to carry out the threat; (3) *669  plaintiff did not consent to
defendant's conduct; (4) plaintiff was harmed; and (5) defendant's conduct was a substantial factor
in causing plaintiff's harm. (CACI No. 1301;  Plotnik v. Meihaus (2012) 208 Cal.App.4th 1590,
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1603–1604, 146 Cal.Rptr.3d 585.) The essential elements of a cause of action for battery are: (1)
defendant touched plaintiff, or caused plaintiff to be touched, with the intent to harm or offend
plaintiff; (2) plaintiff did not consent to the touching; (3) plaintiff was harmed or offended by
defendant's conduct; and (4) a reasonable person in plaintiff's position would have been offended
by the touching. (CACI No. 1300; see  Kaplan v. Mamelak (2008) 162 Cal.App.4th 637, 645, 75
Cal.Rptr.3d 861 ( Kaplan ).)


[5]  [6] A medical battery occurs where “a doctor obtains consent of the patient to perform one
type of treatment and subsequently performs a substantially different treatment for which consent
was not obtained....” ( Cobbs v. Grant (1972) 8 Cal.3d 229, 239, 104 Cal.Rptr. 505, 502 P.2d 1; see
Piedra v. Dugan (2004) 123 Cal.App.4th 1483, 1495–1496, 21 Cal.Rptr.3d 36.) In contrast, “when
the patient consents to certain treatment and the doctor performs that treatment but an undisclosed
inherent complication with a low probability occurs, no intentional deviation from the consent
given appears; rather, the doctor in obtaining consent may have failed to meet his due care duty
to disclose pertinent information. In that situation the action should be pleaded in negligence.” (
Cobbs v. Grant,  supra, at pp. 240–241, 104 Cal.Rptr. 505, 502 P.2d 1.)


The only issue before the court on demurrer—and the sole ground on which the trial court relied in
sustaining the demurrers—was whether plaintiff consented to the actions on which she based her
assault and battery claim. According to Dr. Shin, the trial court correctly sustained the demurrer
to the cause of action for assault and battery because plaintiff's consent to the D&C “encompassed
all anesthesia services by Dr. Shin—both during and after the D&C.” Further, she says, “it is not
required that a physician obtain the patient's consent to treatment more than once. [Citation.] It
sufficed that plaintiff was fully apprised of the risks of anesthesia and available alternatives, and
that she consented to anesthesia and post-anesthesia care by Dr. Shin. Dr. Shin did not have a duty to
seek that consent for a second time during the recovery process.” The hospital contends similarly,
urging that a patient's consent to a medical procedure **270  “must necessarily encompass all
the steps involved in rendering care related to the procedure, both before and after the procedure,
whether those steps require special skill or not.”


[7] We do not agree. Although, as we have said, consent to surgery necessarily encompasses
consent to postoperative care, not all postoperative contact between doctor and patient constitutes
care. The question of the nature of the contact between plaintiff and Dr. Shin, and whether that
contact was within the scope of plaintiff's consent, is a factual question for a finder of fact to decide.


*670  The court addressed an analogous issue in  Kaplan,  supra, 162 Cal.App.4th at page 647,
75 Cal.Rptr.3d 861. There, the plaintiff suffered pain from a herniated disk in his spine and sought
treatment from the defendant, a neurosurgeon. The defendant operated on the plaintiff's spine,
but “mistook the disks causing appellant's pain and their place on Kaplan's spinal column. He
thus operated on the disks between the sixth and seventh (T6-7) and seventh and eighth thoracic
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vertebrae (T7-8), instead of the targeted—and correct—T8-9.” ( Id. at pp. 639–640, 75 Cal.Rptr.3d
861.) The plaintiff sued for battery, among other torts; the defendant demurred, asserting that
because the plaintiff consented to spinal surgery, the surgery on the incorrect disks might constitute
negligence, but not battery. The trial court sustained the demurrer. ( Id. at p. 645, 75 Cal.Rptr.3d
861.)


The Court of Appeal reversed. It explained: “In the absence of any definitive case law establishing
whether operating on the wrong disk within inches of the correct disk is a ‘substantially different
procedure,’ we conclude the matter is a factual question for a finder of fact to decide and, at least
in this instance, not one capable of being decided on demurrer.... Accordingly, the trial court erred
in sustaining respondent's demurrer to appellant's cause of action for battery.” ( Kaplan,  supra,
162 Cal.App.4th at p. 647, 75 Cal.Rptr.3d 861.)


[8] The present case is analogous. Here, the complaint alleges that Dr. Shin interacted with plaintiff
postoperatively to defend her professional competence and to attempt to persuade plaintiff not
to report that plaintiff had awoken during surgery—not to provide plaintiff with medical care. 5


**271  The complaint further alleges that plaintiff did not consent to this interaction: “SHIN's
menacing conduct, motions to bring the blood container closer to *671  Plaintiff's face, and
her subsequent touching of Plaintiff's hands, arms and shoulder [were not] consented to, either
expressly or impliedly, as Plaintiff expressly told SHIN to get away from her.” As in  Kaplan,
whether this alleged conduct was within the scope of plaintiff's consent “is a factual question
for a finder of fact to decide and, at least in this instance, not one capable of being decided on
demurrer.” ( Kaplan,  supra, 162 Cal.App.4th at p. 647, 75 Cal.Rptr.3d 861.)


5 It alleges as follows: “After hearing Plaintiff's explanation as to what she experienced, SHIN
admitted that Plaintiff could have awoken during the middle of the procedure; however,
SHIN loudly stated that the suction sound and pain was nothing more than the blood being
suctioned from Plaintiff's uterus, claiming that even if she had awoken, Plaintiff could not
have experienced any pain. Based on her conduct, facial expressions and loud voice, SHIN
was clearly angry that Plaintiff had questioned SHIN's competence. To Plaintiff's surprise,
SHIN then left the room and returned with a container containing what appeared to be blood
and other materials. [¶] ... Defendant SHIN[,] who was still visibly angry and still talking
in a loud voice, approached Plaintiff and made movements towards Plaintiff, like walking
towards Plaintiff's side, gesturing with the container, as though SHIN was going to hand
the container to Plaintiff.... SHIN had come within a few inches of Plaintiff and motioned
as though she was going to drop the container in Plaintiff's lap. When SHIN made those
comments and movements, Plaintiff realized that the contents of the container were Plaintiff's
blood and possible fragments of body parts of her dead baby. Plaintiff nearly fainted and
screamed at SHIN to get away from her. [¶] ... Realizing what she had done in her state of
anger, SHIN came even closer to Plaintiff with the container still in her hand and tried to
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touch Plaintiff, and did touch Plaintiff's hands, arms and shoulders. Plaintiff[,] in a state of
shock, kept screaming and crying for SHIN to get out of the room. SHIN left, but then later
returned and asked Plaintiff to keep quiet about what had just happened and not to discuss
the situation with the hospital. SHIN again touched Plaintiff, grabbed Plaintiff's hand and
told Plaintiff she should keep quiet about what had just happened.”


III. Demurrer to Cause of Action for Intentional Infliction of Emotional Distress
[9]  [10]  [11] The third cause of action alleges intentional infliction of emotional distress. “The
elements of a cause of action for intentional infliction of emotional distress are (1) the defendant
engages in extreme and outrageous conduct with the intent to cause, or with reckless disregard for
the probability of causing, emotional distress; (2) the plaintiff suffers extreme or severe emotional
distress; and (3) the defendant's extreme and outrageous conduct was the actual and proximate
cause of the plaintiff's extreme or severe emotional distress. ( Potter v. Firestone Tire & Rubber Co.
(1993) 6 Cal.4th 965, 1001 [25 Cal.Rptr.2d 550, 863 P.2d 795].) ‘[O]utrageous conduct’ is conduct
that is intentional or reckless and so extreme as to exceed all bounds of decency in a civilized
community. ( Ibid.) The defendant's conduct must be directed to the plaintiff, but malicious or evil
purpose is not essential to liability. ( Ibid.)” ( Ragland v. U.S. Bank National Assn. (2012) 209
Cal.App.4th 182, 203, 147 Cal.Rptr.3d 41 ( Ragland ).)


Defendants demurred to the cause of action for intentional infliction of emotional distress, urging
that none of the conduct alleged in the complaint properly could be characterized as extreme,
outrageous, or outside the bounds of decency. Defendants repeat these contentions here, suggesting
that the conduct alleged in the complaint “does not approach the level of outrageousness required
for the purposes of stating a claim for [intentional infliction of emotional distress]. The gravamen
of plaintiff's [intentional infliction of emotional distress] claim is that Dr. Shin acted with anger and
hostility, but these elements do not constitute ‘outrageous conduct.’ [Citation.] To the contrary, the
only reasonable inference from the facts alleged in the complaint is that Dr. Shin was attempting
to calm plaintiff.”


[12]  [13] We do not agree. “There is no bright line standard for judging outrageous conduct and
‘ “... its generality hazards a case-by-case appraisal of conduct filtered through the prism of the
appraiser's values, sensitivity threshold, and standards of civility. The process evoked by the test
appears to be more intuitive than analytical....” [Citation.]’ ( KOVR–TV [, Inc. v. Superior Court
(1995) ] 31 Cal.App.4th [1023,] 1028 [37 Cal.Rptr.2d 431].)” *672  ( Cochran v. Cochran (1998)
65 Cal.App.4th 488, 494, 76 Cal.Rptr.2d 540.) Thus, whether conduct is “outrageous” is usually a
question of fact. ( Ragland,  supra, 209 Cal.App.4th at p. 204, 147 Cal.Rptr.3d 41;  Spinks v. Equity
Residential Briarwood Apartments (2009) 171 Cal.App.4th 1004, 1045, 90 Cal.Rptr.3d 453.)


The court applied these principles to hold that summary judgment was improperly granted for the
defendant in  Bundren v. Superior Court (1983) 145 Cal.App.3d 784, 193 Cal.Rptr. 671 ( Bundren
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). There, **272  the plaintiff alleged that the day after she underwent an elective surgery at Los
Robles Regional Medical Center (medical center), the medical center's business office called her
to say that her insurance carrier had denied coverage and to ask how the plaintiff intended to pay
her medical bill. The caller's questioning lasted for 20 to 30 minutes and was “abusive, rude and
inconsiderate.” ( Id. at p. 788, 193 Cal.Rptr. 671.) The plaintiff alleged that she became extremely
upset and believed that she would be discharged if she did not make a commitment towards paying
the medical bill. ( Ibid.)


The medical center moved for partial summary judgment, urging that its collection methods were
consistent with common business practices. ( Bundren,  supra, 145 Cal.App.3d at pp. 788–789,
193 Cal.Rptr. 671.) The Court of Appeal reversed the grant of partial summary judgment, holding
that there were triable issues of fact as to whether the medical center acted in an unreasonable
and outrageous manner. It explained: “The caller was not, as claimed by Los Robles, an ordinary
creditor calling a typical debtor to request payment of a just debt. But rather, Los Robles' debt
collector was in an apparent position of considerable power to affect petitioner's recovery. Under
such circumstances, it was arguably reasonable for petitioner to fear that failure to make immediate
arrangements for payment would result in the withdrawal of treatment and in her being evicted
from the medical facility. Inasmuch as petitioner at the time of the call claimed to be feeling the
effects of surgery, a trier of fact may well draw the conclusion that she was in all probability
vulnerable. Moreover, it was alleged that Los Robles had knowledge of petitioner's physical state,
as well as the fact that she had recently been violently attacked with a machete. [¶] ... [¶] In
short, there is a serious question as to whether the hospital's method of seeking payment, perhaps
reasonable had it been attempted after petitioner had regained her health, was in fact reasonable
in light of petitioner's alleged delicate physical and emotional state at the time of the call. Clearly,
the resolution of this question should be through the consideration of live testimony presented to
a trier of fact.” ( Id. at pp. 791–792, 193 Cal.Rptr. 671, fns. omitted.)


[14]  The present case is analogous. As in Bundren, plaintiff here had recently undergone surgery;
indeed, in the present case plaintiff was not only still in the hospital—she was in the recovery room.
Further, plaintiff had recently *673  miscarried, had required a procedure to remove the dead fetus
from her uterus, and claimed to have awakened during the procedure. Under these circumstances,
a trier of fact “may well draw the conclusion that she was in all probability vulnerable” and, as in
Bundren, that Dr. Shin unquestionably knew of plaintiff's physical state. Moreover, a reasonable
juror could conclude that forcing a patient who had recently miscarried to look at what she believed
to be her dismembered fetus was extreme and outrageous. Accordingly, the trial court erred in
concluding that Dr. Shin's conduct was not extreme or outrageous as a matter of law.


DISPOSITION
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The judgment of dismissal is reversed. Plaintiff shall recover her costs on appeal.


EPSTEIN, P. J.


MANELLA, J., concurred.


All Citations


212 Cal.App.4th 652, 151 Cal.Rptr.3d 257, 13 Cal. Daily Op. Serv. 168, 2013 Daily Journal D.A.R.
153
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226 Cal.App.4th 331
Court of Appeal, Sixth District, California.


Gregory WORSHAM, Plaintiff and Appellant,
v.


O'CONNOR HOSPITAL et al., Defendant and Respondent.


H037749 & H037838
|


Filed April 23, 2014


Synopsis
Background: Patient brought action against hospital for elder abuse. The Superior Court, Santa
Clara County, No. CV197683, Peter H. Kirwan, J., sustained demurrer to the elder abuse claim
without leave to amend. Patient appealed. Patient died and her son was substituted as appellant.


[Holding:] The Court of Appeal, Rushing, P.J., held that hospital's conduct toward patient was not
“reckless, oppressive, fraudulent, or malicious.”


Appeal dismissed in part; judgment affirmed.


Procedural Posture(s): On Appeal; Demurrer to Complaint; Motion for Reconsideration; Motion
to Dismiss.


West Headnotes (5)


[1] Protection of Endangered Persons Deprivation, neglect, or abandonment
“Neglect” as a form of abuse under the Elder Abuse Act refers to the failure of those
responsible for attending to the basic needs and comforts of elderly or dependent adults,
regardless of their professional standing, to carry out their custodial obligations. Cal. Welf.
& Inst. Code §§ 15610.07(a), 15610.57(a)(1), (b).


14 Cases that cite this headnote


[2] Protection of Endangered Persons Deprivation, neglect, or abandonment
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When the medical care of an elder is at issue, the Elder Abuse Act definition of “neglect”
speaks not of the undertaking of medical services, but of the failure to provide medical
care. Cal. Welf. & Inst. Code §§ 15610.07(a), 15610.57(a)(1), (b).


17 Cases that cite this headnote


[3] Protection of Endangered Persons Elements, grounds, and defenses in general
Protection of Endangered Persons Proceedings and prosecution in general
To obtain the enhanced remedies of the Elder Abuse Act, a plaintiff must demonstrate
by clear and convincing evidence that defendant is guilty of something more than simple
or gross negligence; he or she must show reckless, oppressive, fraudulent, or malicious
conduct. Cal. Welf. & Inst. Code § 15657.


10 Cases that cite this headnote


[4] Protection of Endangered Persons Elements, grounds, and defenses in general
“Recklessness,” as would support liability under Elder Abuse Act, refers to a
subjective state of culpability greater than simple negligence, which involves more than
“inadvertence, incompetence, unskillfulness, or a failure to take precautions” but rather
rises to the level of a conscious choice of a course of action with knowledge of the serious
danger to others involved in it. Cal. Welf. & Inst. Code § 15657.


4 Cases that cite this headnote


[5] Health Measure and elements
Hospital's alleged chronic violation of staff-to-patient ratios required by state and federal
law, inadequate training of its staff, and failure to provide a “sitter” as recommended by
patient's doctor did not amount to “reckless, oppressive, fraudulent, or malicious conduct,”
as required for patient to recover the enhanced remedies of the Elder Abuse Act for an
incident in which inadequate staffing allegedly caused patient to suffer a fall while in the
hospital's “Transitional Care Unit” for rehabilitative care after hip surgery. Cal. Welf. &
Inst. Code §§ 15610.07(a), 15610.57(b), 15657.


See 6 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 1686.


3 Cases that cite this headnote
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**668  The Honorable Peter H. Kirwan, Trial Judge. (Santa Clara County Super. Ct. No.
CV197683)


Attorneys and Law Firms


Attorneys for Plaintiff and Appellant Gregory Worsham: Garcia, Artigliere & Schadrack, Stephen
M. Garcia, Long Beach, David Medby.


Attorneys for Defendants and Respondents O'Connor Hospital et al.: Sheuerman, Martini & Tabari,
Cyrus A. Tabari, San Jose.


Opinion


RUSHING, P.J.


*334  Appellant Gregory Worsham 1  has two appeals pending in this court. They both **669
arise from the same case in the Santa Clara County Superior Court. In the underlying case,
Worsham alleged negligence and elder abuse against two separate defendants, O'Connor Hospital
(O'Connor) and Daughters of Charity Health System (Daughters of Charity). The court sustained
O'Connor and Daughters of Charity's demurrer to Worsham's elder abuse claim in his second
amended complaint without leave to amend. Following this ruling, Worsham dismissed his
negligence cause of action, and judgment was entered in favor of O'Connor and Daughters of
Charity.


1 The original plaintiff in this case was Juanita Worsham, who passed away on April 6, 2012,
after the filing of the notice of appeal. This court permitted her son, Gregory Worsham to
substitute in as plaintiff/appellant.


Worsham now appeals the court's ruling sustaining the demurrer to the elder abuse cause of action
without leave to amend. Despite filing an appeal as to defendant Daughters of Charity Health,
Worsham states in his opening brief that he only challenges the trial court's rulings as they pertain
to O'Connor. We deem Worsham's statement as a request for dismissal of the appeal as to defendant
Daughters of Charity and will dismiss the appeal accordingly.


With regard to defendant O'Connor, Worsham asserts the trial court abused its discretion in
sustaining the demurrer to the elder abuse claim without leave to amend.


STATEMENT OF THE FACTS AND CASE
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Juanita Worsham entered O'Connor on July 31, 2010, to undergo hip surgery to treat a fractured
hip she suffered as a result of falling in her home. Following surgery, Ms. Worsham was discharged
to O'Connor transitional care unit (Transitional Care Unit) for rehabilitative care.


On August 20, 2010, Ms. Worsham suffered a fall at the Transitional Care Unit. As a result of the
fall, Ms. Worsham broke her right arm and rebroke her hip.


Ms. Worsham filed her original complaint on March 30, 2011, and her first amended complaint on
April 18, 2011, alleging violation of the Elder Abuse Act (Wel. & Inst.Code, §§ 15600, et seq.) and
professional negligence. The basis of Ms. Worsham's claim was that O'Connor's Transitional Care
Unit was understaffed and undertrained, and that the lack of sufficient well-trained staff caused
Ms. Worsham's fall.


*335  O'Connor demurred to the first amended complaint and the court sustained the demurrer on
the ground that Ms. Worsham failed to plead sufficient facts regarding O'Connor's understaffing
and undertraining.


Ms. Worsham filed her second amended complaint on July 15, 2011, to which O'Connor also
demurred. The hearing for the demurrer was set for September 15, 2011. The court issued a
tentative ruling prior to the hearing that stated: “Because we test for liability under the Elder
Abuse Act, a statutory cause of action, we apply ‘the general rule that statutory causes of action
must be pleaded with particularity.’ [Citation.] Although [Ms. Worsham] alleges [O'Connor] acted
recklessly by deliberately understaffing and undertaining, [Ms. Worsham] has not sufficiently
supported the allegations with particular facts.” The tentative ruling also stated that the court would
sustain the demurrer without leave to amend.


Ms. Worsham did not challenge the tentative ruling, nor did she appear at the hearing on the
demurrer on September 15, 2011. The court adopted its tentative ruling, and sustained the demurrer
without leave to amend.


**670  Ms. Worsham subsequently filed a motion for reconsideration on September 26, 2011,
asserting she had learned new facts through discovery responses she received in August 2011 that
could support her elder abuse claim and provide more specificity. The court denied the motion on
the ground that Ms. Worsham had the information prior to the hearing on the demurrer, and could
have brought the new facts to the court's attention at that time.


Ms. Worsham dismissed the remaining cause of action for negligence, and judgment was entered
in favor of O'Connor. Ms. Worsham filed a notice of appeal.
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DISCUSSION


On appeal, Worsham asserts the trial court erred in sustaining O'Connor's demurrer to the elder
abuse cause of action without leave to amend. 2


2 Although the notice of appeal also lists the motion for consideration, Worsham makes no
arguments in his appellate briefs regarding the motion, or whether it was incorrectly denied
by the trial court.


A demurrer tests the legal sufficiency of the complaint. We review the complaint de novo to
determine whether it alleges facts sufficient to state a cause of action. For purposes of review,
we accept as true all material facts alleged in the complaint, but not contentions, deductions or
conclusions of fact or law. We also consider matters that may be judicially noticed. (Blank v.
Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr. 718, 703 P.2d 58.)


*336  Elder abuse claims arise under the Elder Abuse Act found in sections 15600 et seq. “The
Elder Abuse Act makes certain enhanced remedies available to a plaintiff who proves abuse of an
elder, i.e., a ‘person residing in this state, 65 years of age or older.’ (Welf. & Inst.Code, § 15610.27.)
In particular, a plaintiff who proves ‘by clear and convincing evidence’ both that a defendant is
liable for physical abuse, neglect or financial abuse (as these terms are defined in the Act) and
that the defendant is guilty of ‘recklessness, oppression, fraud, or malice’ in the commission of
such abuse may recover attorney fees and costs. (Id., § 15657, subd. (a).) On the same proof, a
plaintiff who sues as the personal representative or successor in interest of a deceased elder is
partially relieved of the limitation on damages imposed by Code of Civil Procedure section 377.34
and may recover damages for the decedent's predeath pain and suffering. (Welf. & Inst.Code, §
15657, subd. (b).)


[1]  [2] “The Elder Abuse Act defines abuse as ‘[p]hysical abuse, neglect, financial abuse,
abandonment, isolation, abduction, or other treatment with resulting physical harm or pain or
mental suffering’ (Welf. & Inst.Code, § 15610.07, subd. (a), italics added); or ‘[t]he deprivation
by a care custodian of goods or services that are necessary to avoid physical harm or mental
suffering’ (id., § 15610.07, subd. (b)). The Act defines neglect as ‘[t]he negligent failure of any
person having the care or custody of an elder or a dependent adult to exercise that degree of care
that a reasonable person in a like position would exercise.’ (Id., § 15610.57, subd. (a)(1).) ‘Neglect
includes, but is not limited to, all of the following: [¶] (1) Failure to assist in personal hygiene, or
in the provision of food, clothing, or shelter. [¶] (2) Failure to provide medical care for physical
and mental health needs. ... [¶] (3) Failure to protect from health and safety hazards. [¶] (4) Failure
to prevent malnutrition or dehydration.’ (Id., § 15610.57, subd. (b).) In short, neglect as a form
of abuse under the Elder Abuse Act refers ‘to the failure of those responsible for attending to the
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basic needs and comforts of elderly or **671  dependent adults, regardless of their professional
standing, to carry out their custodial obligations.” (Delaney v. Baker (1999) 20 Cal.4th 23, 82
Cal.Rptr.2d 610, 971 P.2d 986 (Delaney ).) Thus, when the medical care of an elder is at issue,
“the statutory definition of “neglect” speaks not of the undertaking of medical services, but of the
failure to provide medical care.’ (Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771,
783 [11 Cal.Rptr.3d 222, 86 P.3d 290] (Covenant Care ); see also id. at p. 786 [11 Cal.Rptr.3d 222,
86 P.3d 290] [‘statutory elder abuse may include the egregious withholding of medical care for
physical and mental health needs...’].)” (Carter v. Prime Healthcare Paradise Valley LLC (2011)
198 Cal.App.4th 396, 404–405, 129 Cal.Rptr.3d 895 (Carter ).)


[3]  [4] The Elder Abuse Act does not apply to simple or gross negligence by health care
providers. (Delaney, supra, 20 Cal.4th at p. 28, fn. 2, 82 Cal.Rptr.2d 610, 971 P.2d 986; *337
Covenant Care, supra, 32 Cal.4th at p. 785, 11 Cal.Rptr.3d 222, 86 P.3d 290.) To obtain the
enhanced remedies of section 15657, “a plaintiff must demonstrate by clear and convincing
evidence that defendant is guilty of something more than negligence; he or she must show
reckless, oppressive, fraudulent, or malicious conduct.” (Delaney, supra, 20 Cal.4th at p. 31, 82
Cal.Rptr.2d 610, 971 P.2d 986.) “ ‘Recklessness’ refers to a subjective state of culpability greater
than simple negligence, which has been described as a ‘deliberate disregard’ of the ‘high degree of
probability’ that an injury will occur [citations]. Recklessness, unlike negligence, involves more
than ‘inadvertence, incompetence, unskillfulness, or a failure to take precautions’ but rather rises
to the level of a ‘conscious choice of a course of action ... with knowledge of the serious danger
to others involved in it.’ [Citation.]” (Id. at pp. 31–32, 82 Cal.Rptr.2d 610, 971 P.2d 986.)


In reviewing the act's provisions on reckless conduct and professional negligence (§§ 15657,
15657.2), the Delaney court concluded that “ ‘reckless neglect’ under section 15657 is distinct
from causes of action ‘based on ... professional negligence’ within the meaning of section
15657.2... .” (Delaney, supra, 20 Cal.4th at p. 31, 82 Cal.Rptr.2d 610, 971 P.2d 986.) The court
held, “a health care provider which engages in the ‘reckless neglect’ of an elder adult within the
meaning of section 15657 will be subject to section 15657's heightened remedies... .” (Id. at p. 27,
82 Cal.Rptr.2d 610, 971 P.2d 986.)


The present case is similar to Carter, supra, 198 Cal.App.4th 396, 129 Cal.Rptr.3d 895 in which the
plaintiffs alleged elder abuse against a hospital that admitted and treated their father for pneumonia
and other conditions that developed while he was receiving care at a skilled nursing facility.
In Carter, the elder was hospitalized three times. As to two of the hospitalizations, there were
either no allegations of harmful conduct or no allegations of causation. (Id. at pp. 407–408, 129
Cal.Rptr.3d 895.) On the third occasion, the plaintiffs alleged the elder died because the hospital
did not administer the antibiotics he needed to treat his pneumonia, and did not have the proper
size endotracheal tube in a crash cart, despite “ ‘false records’ ” to the contrary. (Id. at p. 408, 129
Cal.Rptr.3d 895.) The court said: “These allegations indicate the Hospital did not deny services
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to or withhold treatment from [the elder]—on the contrary, the staff actively undertook to provide
treatment intended to save his life. Although the failure to infuse the proper antibiotics and the
failure to locate the proper size endotracheal tube in time to save [the elder's] life might constitute
professional negligence [citation], absent specific factual allegations **672  indicating at least
recklessness (i.e., a conscious or deliberate disregard of [the] high probability of injury), neither
failure constitutes abuse or neglect within the meaning of the Elder Abuse Act....” (Id. at p. 408,
129 Cal.Rptr.3d 895.)


[5] Like Carter, the allegations in the present case concern O'Connor's alleged negligent
undertaking of medical services, rather than a failure of those *338  responsible for attending to
Ms. Worsham's basic needs and comforts to carry out their custodial or caregiving obligations.
According to the second amended complaint, O'Connor was required to maintain specific staff-
to-patient ratios to address the needs of patients and to ensure compliance with state and federal
law. O'Connor was chronically understaffed, and did not adequately train the staff it did have. The
allegations include the fact that O'Connor was aware that Ms. Worsham had a risk of falling, and
failed to have the proper staffing in place to prevent Ms. Worsham's fall. As a result of O'Connor's
insufficient staffing, Ms. Worsham suffered a fall that resulted in a broken arm and a rebreak of
her right hip.


The allegations in the second amended complaint are not sufficient to render O'Connor's
conduct in failing to provide adequate staffing anything more than professional negligence. The
allegations, if true, demonstrate O'Connor's negligence in the undertaking of medical services, not
a “fundamental ‘[f]ailure to provide medical care for physical and mental health needs.’ ” (Delaney,
supra, 20 Cal.4th at p. 34, 82 Cal.Rptr.2d 610, 971 P.2d 986.)


The trial court correctly sustained O'Connor's demurrer to the second amended complaint without
leave to amend. As plaintiff, Worsham has the burden to show how he could further amend his
pleadings to cure the defects. (Hendy v. Losse (1991) 54 Cal.3d 723, 742, 1 Cal.Rptr.2d 543, 819
P.2d 1.) Here, Worsham did not demonstrate what specific facts he could add to cure the defects
in the elder abuse claim in his opposition to the demurrer. According to Worsham, he learned
of additional facts following the receipt of discovery responses in August 2011, after the second
amended complaint was filed in July. However, Worsham did not challenge the tentative ruling
wherein the court stated its intent to sustain the demurrer without leave to amend because the
second amended complaint lacked specific facts. Nor did Worsham file a motion to amend the
complaint demonstrating the facts he had and intended to use in an amended complaint. Rather,
Worsham filed a motion for reconsideration after the court adopted its tentative ruling.


Moreover, Worsham cannot demonstrate that the addition of the facts learned after filing the
second amended complaint would have solved the problem with the elder abuse claim. Worsham
argues O'Connor should have provided a “sitter” to ensure Ms. Worsham did not fall, and that
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Ms. Worsham's doctor recommended that a sitter be provided. However, this allegation, like that
of understaffing and undertraining, amounts to professional negligence. Absent specific facts
indicating at least recklessness, any failure to provide adequate supervision would constitute
professional negligence but not elder abuse (see Delaney, supra, 20 Cal.4th at p. 35, 82 Cal.Rptr.2d
610, 971 P.2d 986 [elder abuse requires at least recklessness] ).


*339  DISPOSITION


The judgment is affirmed.


WE CONCUR:


PREMO, J.


ELIA, J.


All Citations


226 Cal.App.4th 331, 171 Cal.Rptr.3d 667, 14 Cal. Daily Op. Serv. 5525, 2014 Daily Journal
D.A.R. 6265


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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238 Cal.App.4th 889
Court of Appeal, Fourth District, Division 3, California.


Z.V., a Minor, etc., Plaintiff and Appellant,
v.


COUNTY OF RIVERSIDE, Defendant and Respondent.


G050922
|


Filed June 17, 2015
|


Review Denied Sept. 23, 2015


Synopsis
Background: Child in foster care brought action against county based on respondeat superior
after child was sexually assaulted by county social worker. The Superior Court, Riverside County,
No. RIC10019957, Matthew C. Perantoni, J., granted county's motion for summary judgment, and
child appealed.


Holdings: The Court of Appeal, Bedsworth, J., held that:


[1] assault did not occur in the course and scope of social worker's employment, as required for
respondeat superior liability, and


[2] county did not have any prior knowledge of a propensity on the part of county social worker
to sexually assault children, and thus county was not liable under negligent supervision or hiring
theory.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (3)


[1] Counties Acts of officers or agents
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County social worker's sexual assault on child in foster care, after removing child from
new placement per child's request and taking child back to social worker's apartment, did
not occur in the course and scope of social worker's employment, and thus county was
not vicariously liable for the assault under doctrine of respondeat superior; social worker
had no authorized duties to perform vis-à-vis child when the assault took place, social
worker was never requested to do anything for child beyond simply driving him to his new
placement, which social worker had done, and social worker's normal shift had been over
for several hours when the assault took place.


14 Cases that cite this headnote


[2] Counties Acts of officers or agents
County did not have any prior knowledge of a propensity on the part of county social
worker to sexually assault the county's dependent children, and thus county was not liable
under negligent supervision or hiring theory for social worker's assault of child in foster
care; while child was hesitant to go with social worker, he only said at the time that there
was something about social worker that child did not trust, and fact that county gave social
worker a van at most showed that county provided social worker with an implement which
he used to transport child to apartment where he could be sexually assaulted.


11 Cases that cite this headnote


[3] Labor and Employment Negligent training and supervision
To establish negligent supervision, a plaintiff must show that a person in a supervisorial
position over the actor had prior knowledge of the actor's propensity to do the bad act.


Witkin Library Reference: 5 Witkin, Summary of Cal. Law (11th ed. 2017) Torts § 288
[Sexual Assault by Other Employee.]


20 Cases that cite this headnote


**571  Appeal from a judgment of the Superior Court of Riverside County, Matthew C. Perantoni,
Judge. Affirmed. (Super. Ct. No. RIC10019957)
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OPINION


BEDSWORTH, J.


*891  I. INTRODUCTION


Z.V., then 15 years old and in foster care, was sexually assaulted by Riverside County social worker
Sean Birdsong on September 21, 2009. In this lawsuit, Z.V. seeks to hold Birdsong's employer,
Riverside County, responsible for the assault under the doctrine of respondeat superior, which is
legalese for the vicarious liability  **572  of an employer. Z.V. relies primarily on Mary M. v. City
of Los Angeles (1991) 54 Cal.3d 202, 285 Cal.Rptr. 99, 814 P.2d 1341 (Mary M.). The Mary M.
case held that a female motorist stopped late at night by a city police officer on suspicion of drunk
driving and subsequently raped by that officer could sue the city under a theory of respondeat
superior.


As we explain below, there is considerable doubt that Mary M. has any applicability beyond the
narrow context of an arrest performed by a uniformed, armed police officer in the normal course
of that officer's duties. (See Lisa M. v. Henry Mayo Newhall Memorial Hospital (1995) 12 Cal.4th
291, 304, 48 Cal.Rptr.2d 510, 907 P.2d 358 (maj. opn.) (Lisa M.) [noting that Mary M.'s holding
was “expressly limited”].) However, even if Mary M. might apply to cases beyond the “unique”
position of police officers (Mary M., supra, 54 Cal.3d at p. 206, 285 Cal.Rptr. 99, 814 P.2d 1341),
the undisputed facts take this case out of its reach. Birdsong was not Z.V.'s assigned social worker,
he merely volunteered to transport Z.V. to a new foster home at the end of the workday. The sexual
assault took place after 8:30 at night, several hours after Birdsong's shift would have normally
finished, and after he had already completed the task of delivering Z.V. to the new home without
incident. It was several hours after the delivery that Birdsong went back to pick up Z.V. under the
pretext of building “rapport,” took him to a liquor store and then to Birdsong's own apartment,
where the attack took place. Accordingly, we affirm the judgment.
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II. FACTS


This case comes to us after a grant of summary judgment, so our facts are mostly taken from what
Z.V. admitted, as the party opposing the motion. Where Z.V. has attempted to qualify a substantially
undisputed statement, we have used his version, not Riverside County's. As with all summary
judgment motions, inferences from and conflicts within the evidence are drawn in favor of the
opposing party, here Z.V., so if there is a spin in our rendition of the *892  facts, it is in Z.V.'s
favor. 1  (We have also included a few additional background facts from Z.V.'s own complaint,
filed in Oct. 2010.)


1 Some of the facts are taken from Birdsong's own testimony, much of the point of which is
that Birdsong's state of mind—at least right up to the time of the sexual assault—was to act
in Z.V.'s best interest. Obviously such testimony is self-serving. Even so, we incorporate it
at various points in the narrative. Our job is not to make credibility calls, but to ascertain
whether Riverside County would be entitled to win the case even if a reasonable jury believed
all the evidence in Z.V.'s favor, including Birdsong's.


In September 2009, Z.V. was within the custody of the Riverside County Department of Public
Social Services (DPSS), which had removed him from his parents. He had an assigned social
worker named Rebecca Seolim. On the afternoon of September 21, Seolim had just taken Z.V. to
the DPSS office in Moreno Valley. Apparently he had been at his grandparents' home, but, since
they were physically unable to care for him, Seolim picked him up from their home about 1:00
p.m. to take him to the Moreno Valley office. Seolim then spent the greater part of the afternoon
attempting to find a new foster home placement for Z.V. She finally found one near the end of
the afternoon. However, Seolim was unable to take Z.V. to the new home immediately because
a family emergency came up. Birdsong “jumped up really quick”—Z.V.'s own description—and
said he would take Z.V. to the new placement. Birdsong said that because he lived closer to the new
placement than Seolim, **573  he could perform the task. For his part though, Z.V. immediately
sensed that Birdsong had a sexual interest in him. Z.V. told Seolim that he did not want to go with
Birdsong because “there was something about him I did not trust.” However, despite his vocalized
mistrust, Z.V. was told by other social workers in the office that if he did not go with Birdsong “they
were going to call the police.” The threat accorded with the social workers' own understanding
that dependent minors such as Z.V. had to comply with social workers' directives.


Birdsong and Z.V. departed the Moreno Valley DPSS office at 5:30 p.m., when both Birdsong's
and Seolim's shifts would normally be ending. The trip to the new foster home took about 30
minutes. When they arrived, Birdsong dropped off Z.V. at the new home. Birdsong understood his
duties in dropping off Z.V. were to enter the new home, do an assessment, and make sure all the
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placement papers were completed. The drop-off was completed without incident. Birdsong went
to a pharmacy, bought alcohol, and then went to his apartment and began drinking.


Sometime between Birdsong's return to his apartment and 8:30 p.m. that evening Birdsong called
the new foster home and asked to retrieve the top copy of a 20–page packet of papers he had left at
the new home. During this phone conversation Z.V. asked to speak with him. Z.V. told Birdsong he
did not *893  want to be at the new home, he wanted to be in a different placement. Birdsong told
Z.V. to stay there—Birdsong wanted to prevent Z.V. from running away—and Birdsong would
travel to the new home to make sure “everything's going well.” Z.V. had run away from placements
before and Birdsong wanted to prevent Z.V. from running away again. Besides, he said, social
workers also have a custom of “often” calling juveniles like Z.V. at night to ascertain how a
placement is going. Likewise, social workers have the authority to contact foster parents after
hours to discuss a child or missing paperwork.


The upshot of the call was Birdsong's directive to Z.V. to put his stuff by the front door and go
outside. At the time, however, there was no new placement to which Z.V. might have been taken.


Birdsong went to the new foster home in a county van, thinking he was acting in Z.V.'s best interest
in doing so. 2  Birdsong, smelling of alcohol, picked up Z.V. near the foster home somewhere
between 8:30 p.m. and 9:00 p.m. He made no attempt to pick up any paperwork, but picked up Z.V.
and drove to Birdsong's apartment. Birdsong went upstairs while Z.V. stayed in the van. Even at
this point, Birdsong believed he was performing his job and acting in Z.V.'s best interest in trying
to build “rapport” with him. Birdsong then took Z.V. to a liquor store, where Birdsong purchased
more alcohol while Z.V. stayed in the van. Then they went back to Birdsong's apartment, and
went inside, where Birdsong sexually assaulted Z.V. Z.V. then went outside, contacted bystanders
who called the police, and Birdsong was soon arrested. Z.V. sued both Birdsong and the County
of Riverside about 13 months later. The court granted Riverside County's motion for summary
judgment in April 2013. Judgment was filed in **574  June 2013 followed by a timely appeal
in August.


2 This is an example of resolution of conflicts in favor of the opposing party. The new foster
parent declared that when Z.V. got off the phone with Birdsong, Z.V. told her that Birdsong
was coming to rape him. Z.V. disputed this fact in the motion, so the resolution goes to Z.V.,
i.e., he didn't express a concern of an impending sexual assault to the new foster mother.


III. DISCUSSION


A. Respondeat Superior and Mary M.
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The fifth word in the opening sentence of Mary M. is “unique.” The point of that sentence is to
emphasize the “unique position” of police officers in our society, including the right to arrest and
“use deadly force.” (Mary M., supra, 54 Cal.3d at p. 206, 285 Cal.Rptr. 99, 814 P.2d 1341.) And
given the unique position of armed law enforcement officers, the facts in Mary M. were certainly
bad: The plaintiff was driving home alone after midnight when a police sergeant employed by
the *894  City of Los Angeles stopped her for erratic driving. He was in uniform. He was on
duty. He wore a badge and carried a gun. He was driving a marked black-and-white police car.
(Id. at p. 207, 285 Cal.Rptr. 99, 814 P.2d 1341.) He radioed a message saying he was conducting
an investigation, asked the plaintiff for her driver's license and gave her a field sobriety test on
which she did not “do well.” (Ibid.) The plaintiff began to cry and pleaded with the sergeant not
to take her to jail. He ordered her to get in the front seat of the car, and drove her to her home.
Once there, he told the plaintiff he expected “ ‘payment’ ” for taking her home instead of jail. The
plaintiff tried to run away. The police sergeant grabbed her hair and threatened to take her to jail.
He then raped her. (Ibid.)


The plaintiff sued the city on a respondeat superior theory. A jury awarded her $150,000 against
the city, but a divided appellate court held that, as a matter of law, the officer was acting outside
the scope of his employment, hence there could be no respondeat superior liability on the part of
the city. (Mary M., supra, 54 Cal.3d at p. 208, 285 Cal.Rptr. 99, 814 P.2d 1341.) The California
Supreme Court then took the case.


A divided high court 3  then reversed the appellate court majority, ruling the city could indeed be
held liable for the errant officer's conduct since that conduct was not “so divorced” or “so unusual”
to the “enterprise” of police work that it could be said, as a matter of law, that he was acting outside
the scope of his employment. (See Mary M., supra, 54 Cal.3d at p. 214, 285 Cal.Rptr. 99, 814
P.2d 1341.)


3 Justice Kennard authored the majority opinion, joined by Justices Mosk, Broussard, Panelli
and Arabian. Justice Baxter, joined by Chief Justice Lucas, concurred on the theory the city
could not appeal because of invited error, but disagreed on the respondeat superior theory.


We have already noted the major theme of Mary M., trumpeted in its opening sentence—the
unique position of police officers with their ability to arrest and use deadly force. Other themes
woven into the majority opinion were the entrustment in police officers of a “substantial degree of
authority” (Mary M., supra, 54 Cal.3d at p. 210, 285 Cal.Rptr. 99, 814 P.2d 1341), the similarity of
the facts to garden-variety police brutality cases where there is no question of respondeat superior
liability on the part of an officer's employer (id. at pp. 215–216, 285 Cal.Rptr. 99, 814 P.2d 1341),
the qualitative difference in authority between police officers and others in authority, such as
teachers (id. at p. 216, 285 Cal.Rptr. 99, 814 P.2d 1341), 4  and the connection **575  between
the officer's act and “ ‘the very exercise’ ” of his authority over the motorist plaintiff (id. at p.
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210, 285 Cal.Rptr. 99, 814 P.2d 1341). Further, the majority noted the “substantial benefits that
the community derives from the lawful exercise of police power.” (Id. at p. 217, 285 Cal.Rptr.
99, 814 P.2d 1341.) The court might as well have quoted Lord Acton's *895  famous dictum on
power corrupting. The court's point was that with authority comes the possibility of abuse. (Id. at
pp. 217–218, 285 Cal.Rptr. 99, 814 P.2d 1341.) And yet, lest the case be read for more than it was
meant to say, in a footnote toward the end of the opinion the majority once again emphasized “the
unique authority vested in police officers.” (Id. at p. 218, fn. 11, 285 Cal.Rptr. 99, 814 P.2d 1341.)


4 The contrast between officers and other authority figures, such as teachers, was made
while distinguishing John R. v. Oakland Unified School Dist. (1989) 48 Cal.3d 438, 256
Cal.Rptr. 766, 769 P.2d 948 (John R.), which involved a teacher molesting a student at an
extracurricular event.


The reiteration of the uniqueness of police authority in Mary M.'s footnote 11 would reverberate in
two successor high court opinions navigating the legal intersection of sexual assault and respondeat
superior. Both resisted the invitation to extend Mary M.'s approach to sexual assaults by employees
other than police officers.


First came Farmers Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992, 47 Cal.Rptr.2d
478, 906 P.2d 440 (Farmers ). There, the high court held that a county was not responsible for the
sexual harassment of a county jailer directed at a fellow jailer. The majority opinion in Farmers
was written by Justice Baxter, the dissenter in Mary M. The Farmers majority stated that “except
where sexual misconduct by on-duty police officers against members of the public is involved”
the “employer is not vicariously liable to the third party [victim] for such misconduct.” (Id. at
p. 1006, 47 Cal.Rptr.2d 478, 906 P.2d 440, italics added.) That limiting statement garnered five
votes. 5  Justices George, Baxter and Chief Justice Lucas would have gone further and overruled
Mary M. outright. 6


5 Chief Justice Lucas, and Justices Arabian, George and Werdegar joined Justice Baxter as the
majority in Mary M. Justices Mosk and Kennard each wrote separate dissenting opinions.


6 Justice Arabian, who had voted with the Mary M. majority wrote separately in Mary M. to
emphasize his particular empathy with victims of sexual assault. The line that has the greatest
application to the case before us is this one, which yet again emphasizes the uniqueness of
the police: “Our holding today advances the cause of reform by providing a meaningful civil
remedy to the victims of those who exploit unique institutional prerogatives to facilitate a
sexual assault.” (See Mary M., supra, 54 Cal.3d at p. 224, 285 Cal.Rptr. 99, 814 P.2d 1341
(conc. opn. of Arabian, J.).) Given that vigorous concurrence, it is not surprising Justice
Arabian did not join three of his colleagues in calling for the overruling of Mary M.
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Lisa M., supra, followed on the heels of Farmers. Lisa M. held that a hospital was, as a matter of
law, not responsible for the sexual molestation of a pregnant patient by an ultrasound technician
after the patient was taken to the hospital's emergency room. Justice Werdegar, writing for the same
five-justice majority that decided Farmers (with the same two dissenters), 7  based the decision on
this rule: “As with [previously discussed] nonsexual assaults, a sexual tort will not be considered
engendered by the employment unless its motivating emotions were fairly attributable to work-
related events or conditions.” ( **576  Lisa M., supra, 12 Cal.4th at p. 301, 48 Cal.Rptr.2d 510,
907 P.2d 358.) In Lisa M., the *896  ultrasound technician “simply took advantage of solitude
with a naïve patient to commit an assault for reasons unrelated to his work.” (Ibid.) The Lisa M.
majority distinguished Mary M. on two grounds: First, its holding was “expressly limit[ed]” to the
“ ‘unique authority vested in police officers’ ” (id. at p. 304, 48 Cal.Rptr.2d 510, 907 P.2d 358,
quoting Mary M., supra, 54 Cal.3d at p. 218, fn. 11, 285 Cal.Rptr. 99, 814 P.2d 1341). And second,
a police officer's assaults “may be foreseeable from the scope of his unique authority,” but the same
could not be said for an ultrasound technician. (Id. at p. 304, 48 Cal.Rptr.2d 510, 907 P.2d 358.)


7 Justice George, joined by Chief Justice Lucas, again reiterated his call to overrule Mary M.
(Lisa M., supra, 12 Cal.4th at p. 306, 48 Cal.Rptr.2d 510, 907 P.2d 358.) Justice Baxter,
however, did not reiterate his disagreement with Mary M. the way he had in Farmers.


While Mary M. survived calls to overturn it outright, we are unaware of any Supreme Court
case that has ever applied it beyond the “unique”—Mary M. seems joined at the hip with that
word—context of police officer abuse of power in the course of performing official duties within
the ordinary scope of that officer's normal duty. In fact, confirmation that Mary M. has been so
corralled is found in the second major case on which Z.V. relies in this appeal, Lu v. Powell (9th Cir.
2010) 621 F.3d 944 (Lu ). Lu held that the United States, as the employer of a federal immigration
officer, could be held liable under California tort law for the officer's sexual assaults on two asylum
applicants—at least insofar as the torts of intentional infliction of emotional distress and violation
of right to asylum were concerned. (Id. at pp. 949–950.) 8


8 The Lu majority explained that federal law would not allow the United States to be liable for
all the torts that might arise from the immigration officer's sexual assault, see Lu, supra, 621
F.3d at pp. 949–950.) Those two torts, however, could survive.


We will discuss Lu in detail three paragraphs from now. For the moment it is enough to note the
Lu majority expressly declined to base its decision on Mary M. because it also perceived, like the
Supreme Court majority's in Farmers and Lisa M., that the Mary M. decision was limited to the
police. Once again footnote 11 from Mary M. was quoted as the clincher: “We do not rely on Mary
M. here, because liability in that case depended on ‘the unique authority vested in police officers.’
” (Lu, supra, 621 F.3d at p. 947, quoting Lisa M., supra, 12 Cal.4th at p. 304, 48 Cal.Rptr.2d 510,
907 P.2d 358, quoting Mary M. supra, 54 Cal.3d at p. 218, fn. 11, 285 Cal.Rptr. 99, 814 P.2d 1341.)
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[1] However, let us assume, for sake of argument, that Mary M. is not strictly confined to police
contexts, and that it could possibly even apply to social workers. Could it then apply here to make
the question of whether Birdsong's sexual assault on Z.V. occurred in the course and scope of his
employment at least a triable issue of fact? We think not. In the case before us, the timing and
circumstances of Birdsong's sexual assault on Z.V. show clear firebreaks separating his sexual
assault from the one in Mary M. Birdsong had no authorized duties to perform vis-à-vis Z.V. when
the assault took place. Appellant has offered only Birdsong's imagination to establish he had some
*897  sort of professional reason to call up Z.V. and visit him. No facts show Birdsong was ever
requested by anyone in the department to do anything for Z.V. beyond simply driving him to his
new placement. And even that—as shown by the fact he “jumped up really quick” to volunteer
for the job—was a matter of his own initiative.


Moreover, when the attack occurred, Birdsong's normal shift had been over for several hours. By
contrast, the sexual assault in Mary M. took place in the course of the police sergeant's normal
**577  shift, while performing the very sort of duty he was authorized by his employer to regularly
perform—arresting drunk drivers late at night. Put another way, unlike Birdsong, the sergeant in
Mary M. did not assign himself the duty of arresting the plaintiff, or do it in his off hours.


Now to Lu. Under the relevant federal tort claim statute the question of whether the United States,
as the employer of the errant immigration officer, was responsible for the officer's torts is a question
of the tort law of the state where the tort occurred. In Lu the torts occurred in California so the
Ninth Circuit looked to California law on the respondeat superior question. (See Lu, supra, 621
F.3d at p. 948, citing Williams v. United States (1955) 350 U.S. 857, 76 S.Ct. 100, 100 L.Ed.
761.) As we have noted, the Lu court expressly did not rely on Mary M. We may also note here
that the Lu majority did not invoke a vulnerability rationale even though the two asylum seekers
were certainly extremely vulnerable to the immigration officer's abuse of his powers—one can
only imagine their fate if he sent them back to China. Even so, the Lu majority recognized that
vulnerability had been expressly rejected as a reason to impose respondeat superior liability in
Lisa M. (Lu, supra, 621 F.3d at p. 949.)


So, if the Lu majority did not rely on either Mary M. or the vulnerability of two asylum seekers to
the abuse of an officer's power, what did they rely on to hold an employer liable for sexual assault
under California tort law? A close reading of Lu reveals three distinct prongs of analysis: (1) The
Lu majority used an “incident to” test for respondeat superior liability (Lu, supra, 621 F.3d at p.
949); (2) The Lu majority believed a single California appellate decision supported their decision;
and (3) the Lu majority shored up its determination by citing three general policy goals: assuring
victim compensation, risk spreading, and incentivizing prophylactic measures. We examine each
prong now in turn.
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The first prong is the assumption the California test of respondeat superior is “the extent to which
the tort of the employee is incident to his employment.” (Lu, supra, 621 F.3d at p. 949.) For this
rule, the Lu majority cited—but we hasten to note, did not actually quote—page 298 of the Lisa
M. *898  opinion as it appears in the official reporter. 9  Since the two assaults were incident to
the officer's work in evaluating candidates for asylum, his employer could be held liable for them.


9 The page citation in the opinion was to volume 907 of the Pacific Reporter Second series,
page 362. Thanks to the ease of computer legal research, one can quickly ascertain that page
362 of the Pacific Reporter Second corresponds with page 298 of the official reporter.


We must respectfully part company with the Lu majority's “incident to employment” test as a
proper characterization of California respondeat superior doctrine. Without further qualification,
the “incident to” test is too amorphous and inclusive, particularly if applied in a vacuum. Even
the most permissive respondeat superior case involving workplace sexual assault, Mary M., did
not frame its test in terms of whether the attack was incident to the perpetrator's employment.
Rather, Mary M. asked itself whether the sexual assault there was “so divorced” or “so unusual”—
our emphasis—from the employee's employment that it exceeded the employee's “scope of
employment.” (Mary M., supra, 54 Cal.3d at p. 214, 285 Cal.Rptr. 99, 814 P.2d 1341, italics added.)
Thus Mary M. recognized that while sexual assault is an extraordinary, abnormal event in any
workplace context, the focus would be on **578  the extent of abnormality. By contrast, incident
to employment ignores the normal-abnormal dichotomy and allows respondeat superior liability
to be based merely on an abstract relationship to employment, however tenuous.


Second, the citation to Lisa M. as standing for an unqualified “incident to” test distorts what Lisa
M. actually said. The point cite given by the Lu majority shows the Lu decision was alluding to a
quotation in Lisa M. from Hinman v. Westinghouse Elec. Co. (1970) 2 Cal.3d 956, 960, 88 Cal.Rptr.
188, 471 P.2d 988. We now quote the entire paragraph in which that quotation appears to show
that, in context, the Lisa M. court was actually positing a more restrictive test than an unqualified
incident to employment test administered in a vacuum. Here is what Lisa M. actually said: “The
nexus required for respondeat superior liability—that the tort be engendered by or arise from the
work—is to be distinguished from ‘but for’ causation. That the employment brought tortfeasor
and victim together in time and place is not enough. We have used varied language to describe the
nature of the required additional link (which, in theory, is the same for intentional and negligent
torts): the incident leading to injury must be an “outgrowth” of the employment (Carr v. Wm. C.
Crowell Co. [1946] 28 Cal.2d 652, 657 [171 P.2d 5]); the risk of tortious injury must be “ ‘inherent
in the working environment’ ” (id. at p. 656 [171 P.2d 5]) or “ ‘typical of or broadly incidental
to the enterprise [the employer] has undertaken’ ” (Hinman v. Westinghouse Elec. Co.[, supra,]
2 Cal.3d [at p.] 960 [88 Cal.Rptr. 188, 471 P.2d 988]).” (Lisa M., supra, 12 Cal.4th at p. 298, 48
Cal.Rptr.2d 510, 907 P.2d 358, italics added, fn. omitted.)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022907271&pubNum=0000506&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&fi=co_pp_sp_506_949&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_949

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022907271&pubNum=0000506&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022907271&pubNum=0000506&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991151136&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991151136&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991151136&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991151136&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022907271&pubNum=0000506&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022907271&pubNum=0000506&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970132034&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970132034&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111202&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111202&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111202&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&fi=co_pp_sp_661_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_656

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970132034&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970132034&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995250538&pubNum=0000661&originatingDoc=Ibe1747c02c0a11e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Z.V. v. County of Riverside, 238 Cal.App.4th 889 (2015)
189 Cal.Rptr.3d 570, 15 Cal. Daily Op. Serv. 7831, 2015 Daily Journal D.A.R. 8237


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


*899  As the italicized words show, the reference to “incidental” in the quote from Hinman is
to establish that the nexus between the tort and the employer's responsibility must be rooted in
the nature of the employer's enterprise, not just based on a time and place link “incidental to”
employment. And indeed, in the very next paragraph after the one merely alluded to by the Lu
court, Lisa M. quoted language from Hinman that would rule out any respondeat superior liability
for an employee's act as outrageous as sexual assault: “Respondeat superior liability should apply
only to the types of injuries that ‘ “as a practical matter are sure to occur in the conduct of the
employer's enterprise.” ’ ” (Lisa M., supra, 12 Cal.4th at p. 299, 48 Cal.Rptr.2d 510, 907 P.2d 358,
quoting Hinman, supra, 2 Cal.3d at p. 960, 88 Cal.Rptr. 188, 471 P.2d 988, italics added.) “Sure
to occur” is far removed from “incident to.”


And third, there is no way an unqualified “incident to” test can be squared with the actual holdings
of two California Supreme Court decisions involving sexual assault and respondeat superior. If
the test were “incident to,” those cases would have gone the other way.


Most dramatically, in Lisa M., the ultrasound technician was employed to perform examinations on
pregnant women, a task which necessarily would bring him within inches of his patient's intimate
parts. Intimate and physical contact with female patients was part of his job, thus there would
be easy opportunities for sexual molestation incident to his lawful duties. But the high court said
his molestation was most assuredly not within the scope of his employment in Lisa M., thereby
indicating that a causal “incident to” relationship would necessarily not be enough for respondeat
superior liability.


An “incident to” test is also inconsistent with the result in John R. because the sexual molestation
of a student by his teacher could also be loosely said to be incident to the teacher's employment.
In **579  John R., the assault took place in the context of an extracurricular activity (a work
experience program where students would assist teachers) that was officially sanctioned. (See John
R., supra, 48 Cal.3d at pp. 441–442, 256 Cal.Rptr. 766, 769 P.2d 948.) And in Farmers there
was not a physical sexual assault, but verbal harassment of one employee by another expressed
in workplace conversations—and conversations between employees at a workplace are far more
incidental to their employment than the physical assault of an asylum seeker by an immigration
officer.


Finally, we note the Lu majority did nothing to distinguish the “host” of California Court of Appeal
decisions collected by the dissenting judge which did involve sexual assault or molestations, and
which uniformly held that there was no respondeat superior liability for them. (See Lu, supra, 621
F.3d at pp. 954–955 (dis. opn. of Bybee, J.).) In fine, we find the first basis for Lu unconvincing.


*900  The second prong of the Lu majority was reliance on a single California appellate decision:
Inter Mountain Mortgage, Inc. v. Sulimen (2000) 78 Cal.App.4th 1434, 93 Cal.Rptr.2d 790 (Inter
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Mountain ). Inter Mountain was not a sexual assault case. It originated with a real estate agent,
working for a broker, who submitted a fraudulent loan package to a lender. When the lender
incurred losses on the inflated and unsupportable loan, the California Court of Appeal held that
whether the agent was acting in the course and scope of his employment for the broker was a
question of fact for the jury. (Id. at pp. 1441–1442, 93 Cal.Rptr.2d 790.)


The relevant passage from the Inter Mountain opinion emphasized the close nexus between the
agent's fraud and his work for the employer-broker. The fraud occurred in the course of the very
activity for which he was hired (as in Mary M. but not in the facts before us now) and—this
should not be overlooked—the fraud was facilitated by the very fact the agent had an employee
relationship with the broker, because that employment relationship by itself gave the defrauded
lender the confidence to underwrite the (inflated) loan. 10


10 Here's the two-paragraph passage: “We conclude there was an abundance of evidence that
Baskaron was acting within the scope of employment when he committed the alleged
fraud.... [B]askaron was employed by Sulimen from September 4, 1994, until May 1,
1995 ... The Brown loan application was submitted on an American Frontier loan application
form. Escutia [a representative of the plaintiff] stated in her declaration that throughout
the period of November 1994 through March 1995, Baskaron represented to her that he
was an American Frontier loan representative and real estate agent; and based on such
representations, Escutia processed the Brown loan .... [¶] According to this evidence, the
alleged fraudulent loan transaction occurred during Baskaron's employment with defendants
as a loan representative. And, according to Escutia, Baskaron led her to believe that when
he submitted the Brown loan to Inter Mountain Mortgage, he was performing his job
duties as an American Frontier loan representative. Under such circumstances, a nexus
existed between Baskaron's alleged tort, the fraudulent loan transaction, and his employment
as a loan representative.” (Inter Mountain, supra, 78 Cal.App.4th at pp. 1441–1442, 93
Cal.Rptr.2d 790, italics added.)


Here is the way the Lu majority interpreted Inter Mountain to hold that the employer of a federal
immigration officer who sexually assaulted two asylum seekers was responsible for the officer's
sexual assault: “Like the loan broker, Powell [ (the errant immigration officer in Lu,) ] was part of
a process in which he was expected to participate in a lawful way, reviewing the documentation of
the asylum applicant, interviewing her, and assessing the credibility of her claims. Like the loan
broker, **580  Powell [ (the officer) ] abused his powers for his own benefit. In doing so, he acted
within the scope of his employment as defined by California.” (Lu, supra, 621 F.3d at p. 949.)


That's it. One sentence invoking the fact an employee might be part of a lawful process, followed
by another sentence alluding to an abuse of powers and a punch line amounting to an ipse dixit.
The same lines could have been *901  written in any one of the many California appellate and
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Supreme Court cases that have specifically rejected application of respondeat superior in sexual
assault, harassment and molestation situations. All employees are part of a lawful process and the
assault cases often involved some sort of abuse of power as well, whether the power be that of a
medical technician over a possibly injured patient (Lisa M.), a teacher over a student not doing well
in school (John R.), or a priest over a minor parishioner (Rita M. v. Roman Catholic Archbishop
(1986) 187 Cal.App.3d 1453, 232 Cal.Rptr. 685). This cannot be enough.


The third prong of the Lu decision comprised three general policy goals one often finds woven
into discussions of duty in the tort law. After the Lu court pronounced the conclusion that the
immigration officer had “acted within the scope of his employment as defined by California”—just
quoted above—it invoked three policy ideas. Here is the rest of the paragraph: “To compensate his
victims, spread the loss, and stimulate the government to greater vigilance in controlling aberrant
behavior, California law makes the United States bear the cost of Powell's conduct, unauthorized
but incidental to the asylum system.” (Lu, supra, 621 F.3d at p. 949.)


In the context of whether respondeat superior liability should apply, the first of these ideas—
assuring compensation—is really nothing more than a conclusion. Respondeat superior always
helps to assure victim compensation, if only by bringing in another—usually deeper—pocket
to provide that compensation. By itself, assuring victim compensation is nothing more than a
statement of a desired result, not a means of analysis. The real question is whether, under California
law, the employer's presumably deeper pocket should have to bear the loss of an employee's
tort, and that question requires an analysis of the nexus between the employer's enterprise, the
employee's scope of employment, and the nature of the underlying tort itself. In fact, carried to its
logical conclusion, the goal of “assuring victim compensation” could be readily accomplished by
abolishing the law of torts altogether and substituting some sort of no-fault scheme for all losses.


The second goal—spreading the loss—is likewise unhelpful in ascertaining respondeat superior
liability. Like assuring victim compensation, if spreading losses is a reason by itself to impose
liability, the same goal could be accomplished through a no-fault system. But more significantly,
to the degree that the goal of risk spreading does implicate something analytically useful, namely
the question of whether a given tort is insurable, this consideration directly cuts against the Lu
majority's result. Of all torts, sexual assault is about the least amenable to risk-spreading via
insurance because of its “inseparably intentional” nature. (Coit Drapery Cleaners, Inc. v. Sequoia
Ins. Co. (1993) 14 Cal.App.4th 1595, 1608, 18 Cal.Rptr.2d 692; see generally *902  Gonzalez
v. Fire Ins. Exchange (2015) 234 Cal.App.4th 1220, 1242, 184 Cal.Rptr.3d 394 [collecting many
cases showing lack of coverage]; e.g., J.C. Penney Casualty Ins. Co. v. M.K. (1991) 52 Cal.3d 1009,
1018, 278 Cal.Rptr. 64, 804 P.2d 689 [no homeowners insurance coverage for child molestation
as a matter of law].)
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**581  The final goal—stimulating an employer to guard against aberrant behavior—does
advance respondeat superior analysis, because it requires one to inquire about the nature of an
employee's normal duties and the measures an employer might take to prevent aberrant behavior
such as a sexual assault. To be sure, for example, an employer might take the protective measure
—common to many doctors' offices—of not allowing some employees to ever be alone with
some third parties. Even so, consideration of protective measures ultimately runs up against the
fundamentally intentional nature of sexual assault.


Even if persuasive, Lu would not be binding on this court. (People v. Crittenden (1994) 9 Cal.4th
83, 120, fn. 3, 36 Cal.Rptr.2d 474, 885 P.2d 887.) But in this case we must conclude the opinion is
not persuasive. It is not accurate either as a statement of California law or as an application of it.


B. Negligent Supervision
[2]  [3] Of course, even if Riverside County is not, as a matter of law, vicariously liable under a
respondeat superior theory, it is still possible that it could be directly liable for its own conduct in
negligently hiring or supervising Birdsong. 11  To establish negligent supervision, a plaintiff must
show that a person in a supervisorial position over the actor had prior knowledge of the actor's
propensity to do the bad act. (Margaret W. v. Kelley R. (2006) 139 Cal.App.4th 141, 156–157, 42
Cal.Rptr.3d 519 [based on what mother who hosted sleepover of daughter's friends actually knew at
the time of crime against daughter's friend by third parties, there could be no liability for negligent
supervision]; Romero v. Superior Court (2001) 89 Cal.App.4th 1068, 1080, 107 Cal.Rptr.2d 801
(Romero ) [“For reasons we shall explain, we hold that notwithstanding the special relationship
between the Romeros and the *903  teenage invitees, the Romeros did not owe a duty of care to
supervise Ryan at all times during her visit, to warn her, or to protect her against Joseph's sexual
assault, because there is no evidence from which the trier of fact could find that the Romeros had
prior actual knowledge of Joseph's propensity to sexually assault female minors.”]; Juarez v. Boy
Scouts of America, Inc. (2000) 81 Cal.App.4th 377, 395, 97 Cal.Rptr.2d 12 [rejecting claim against
Boy Scouts of negligent “selection, supervision and retention” of scoutmaster where “there was
no information accessible to the Scouts that would cause them to suspect ...” that the scoutmaster
“had a propensity to molest children”].)


11 That has now been clearly established by our high court in C.A. v. William S. Hart Union High
School Dist. (2012) 53 Cal.4th 861, 867, 138 Cal.Rptr.3d 1, 270 P.3d 699 (C.A.). There the
high court held a school district could be liable for a high school's head guidance counselor's
sexual relationship with a student based on negligent supervision and retention where, inter
alia, the district knew or should have known of counselor's propensity or disposition for
sexual acts with her students. It is worth noting, however, that C.A. came to the Supreme
Court on demurrer, so the universe of facts bearing on the case were those set out in the
complaint. Those facts included the remarkable allegation that there was some basis on which
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to surmise that the guidance counselor was inclined or disposed to commit sexual acts with
her students. (See id. at p. 866, 138 Cal.Rptr.3d 1, 270 P.3d 699.)


Here, as in these cases, there are no facts that might have shown propensity or disposition on
**582  Birdsong's part to sexually assault a foster child. And, since the case comes to us on a
motion for summary judgment, it is a reasonable assumption that Z.V. has had ample opportunity
to discover whether Riverside County had some prior knowledge of a propensity on Birdsong's
part to sexually assault the county's dependent children.


The strongest fact we have in that regard was Z.V.'s own hesitancy to go with Birdsong on the
afternoon he was transported to the new foster home, but the nature of that hesitancy—Z.V.'s fear
he was sexual prey for Birdsong—was not outwardly expressed by Z.V. The most Z.V. said was
there was “something about him I didn't trust.”


For his part, plaintiff, in his opening brief seems to realize that this single incidence of expression
of mistrust cannot establish negligent supervision, so the brief relies on this one fact: Birdsong
drove a county van with a county insignia on it. The use of the van, says the brief, “constitutes a
total lack of supervision or ineffective supervision.” We cannot agree. There is nothing about the
fact a licensed social worker employed by a county was driving a van owned by that county that
shows any propensity for sexual misbehavior.


The most that can be extracted from the fact the county allowed Birdsong a van is that it gave him
an implement which he used to lure Z.V. into a position where he could sexually assault Z.V. (And
actually, it wasn't even that: Birdsong did not lure Z.V. into his van, he simply used the van to
transport Z.V. to his own apartment.) This argument still fails because propensity is a function of
human psychology, not an inanimate instrument which might help facilitate an attack, as illustrated
by Margaret W. v. Kelley R. (2006) 139 Cal.App.4th 141, 42 Cal.Rptr.3d 519 (Margaret W.),
Romero, supra, 89 Cal.App.4th 1068, 107 Cal.Rptr.2d 801, and Chaney v. Superior Court (1995)
39 Cal.App.4th 152, 46 Cal.Rptr.2d 73 (Chaney ).


In Margaret W., a high school girl went to a sleepover at a friend's house and drank too much there,
but then left the house in the company of a *904  girlfriend and some boys, and then was later
brutally raped by the boys. She might not have suffered the attack if she had not been allowed
alcohol at the girlfriend's house—that is, the home and the alcohol certainly were part of the chain
of causation in the events leading up to the attack. Even so, the mother of the sleepover host
was entitled to summary judgment because of the absence of any evidence the mother knew of
any propensity of the boys to commit sexual assaults. (Margaret W., supra, 139 Cal.App.4th at
pp. 158–159, 42 Cal.Rptr.3d 519.) And instrumentalities furnished by the defendants played even
greater roles in Chaney and Romero, where the attacks actually took place in the defendants' homes
after the plaintiffs had been invited there. Nevertheless, the absence of knowledge of propensity
precluded liability. (See Romero, supra, 89 Cal.App.4th at pp. 1080–1084, 107 Cal.Rptr.2d 801;
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Chaney, supra, 39 Cal.App.4th at pp. 156–158, 46 Cal.Rptr.2d 73.) Here, there is a weaker nexus
between Birdsong's use of a van and the eventual attack than there was between the homes in
Margaret W., Romero and Chaney.


IV. CONCLUSION


Despite the fact the law offers no opportunity for Z.V. to seek relief from Riverside County, we are
not unmindful of the trauma experienced by Z.V. on Birdsong's account. We fully agree with the
sentiments expressed by Justice Arabian in his concurring opinion in Mary M. that sexual assault
is a violation of the self and an indignity that “cannot ever be fully righted.” (Mary M., supra,
54 Cal.3d at p. 222, 285 Cal.Rptr. 99, 814 P.2d 1341 (conc. opn. of Arabian, J.).) So we have
no intention of further aggravating Z.V.'s trauma. Though we affirm the judgment in favor of the
county, we exercise our own discretion to depart from the usual rule that the loser **583  pays
costs on appeal. Here each side will bear its own costs.


WE CONCUR:


RYLAARSDAM, ACTING P.J.


IKOLA, J.


All Citations


238 Cal.App.4th 889, 189 Cal.Rptr.3d 570, 15 Cal. Daily Op. Serv. 7831, 2015 Daily Journal
D.A.R. 8237
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