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TO THE HONORABLE CHIEF JUSTICE OF THE STATE OF
CALIFORNIA AND THE HONORABLE ASSOCIATE
JUSTICES OF THE SUPREME COURT OF CALIFORNIA:

California-American Water Company (“CAW”) petitions
this Court to review Decision 20-08-047 (August 27, 2020)
(“Decision”) and Decision 21-09-047 (September 27, 2021)
(“Rehearing Decision”) of the California Public Utilities
Commission (“Commission”). Copies of the Decision and the

Rehearing Decision are attached hereto.
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CERTIFICATE OF INTERESTED ENTITIES OR PERSONS
Petitioner California-American Water Company (“CAW”)
certifies that it is directly wholly owned by American Water Works
Company, Inc., a publicly held company with numerous
shareholders. CAW also certifies that it knows of no other entity
or person that has a financial or other interest in the outcome of
this proceeding that the justices should consider in determining
whether to disqualify themselves, beyond noting that other
utilities (California Water Service Company, Golden State Water
Company, Liberty Utilities (Park Water) Corp., and Liberty
Utilities (Apple Valley Ranchos Water) Corp.) also participated in
the California Public Utilities Commission proceeding to which the
Decision relates, and the outcome of this proceeding potentially
could affect those utilities as well.
Dated: October 27, 2021 Respectfully submitted,
NOSSAMAN LLP

By: /s/ Lori Anne Dolqueist

Lori Anne Dolqueist

Nossaman LLP

Attorneys for
California-American
Water Company
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PETITION FOR WRIT OF REVIEW

JURISDICTION
1. Under California Public Utilities Code Section 1756(f),!

“review of decisions pertaining solely to water corporations shall
be by petition for writ of review in the Supreme Court, except
that review of complaint or enforcement proceedings may be in
the court of appeal or the Supreme Court.” Jurisdiction over this
Petition lies exclusively in this Court.

2. “Within 30 days after the [Clommission issues its decision
denying [an] application for rehearing . . ., any aggrieved party
may petition for a writ of review in . . . the Supreme Court for the
purpose of having the lawfulness of the original order or decision
or of the order or decision on rehearing inquired into and
determined.” Section 1756(a). CAW sought rehearing of the
Decision on October 5, 2020. The Commaission denied CAW’s
application for rehearing on September 27, 2021, making this
Petition timely.

3. A petition under Section 1756 is the “sole means provided
by law for judicial review of a [Clommission decision.”
(Consumers Lobby Against Monopolies v. Pub. Util. Comm’n
(1979) 25 Cal.3d 891, 901.) A court may not deny review of an
apparently meritorious petition. (PG&E Corp. v. Pub. Util.
Comm’n (2004) 118 Cal.App.4th 1174, 1193.)

1 Unless otherwise stated, all statutory section references herein
(“Section”) are to the California Public Utilities Code (“Code”).

60090069.v3 -10-



PARTIES

4, Petitioner CAW is a California “water corporation” under
Section 241 and a “public utility” under Section 216. CAW
provides regulated water and/or wastewater utility services in
parts of San Diego, Los Angeles, Ventura, Monterey, Sonoma,
Yolo, Sacramento, Madera, Merced and Placer counties, serving
approximately 680,000 people in 50 communities.

5. Respondent Commission is the administrative agency
charged with regulating public utilities pursuant to Section 6 of
Article XII and related provisions of the California Constitution

and pursuant to the Public Utilities Act.

RELATED CASES
6. On June 2, 2021, Golden State Water Company filed a

petition for writ of review of the Decision to this Court relating to

similar issues as those raised in this petition (Case No. S269099).

IMPORTANCE OF THE ISSUES RAISED BY THIS
PETITION

7. CAW asks this Court to review Ordering Paragraph 3 of
the Decision, in which it revokes the Commission’s prior
authorization for CAW and certain other water utilities to use the
decoupling Water Revenue Adjustment Mechanism (“WRAM”)
and the Modified Cost Balancing Account (“MCBA”) — regulatory
mechanisms that are crucial to water conservation in California.
8. Water is essential to the vitality of California, and
managing it properly is of paramount importance. Water must
be available to address the needs of a growing population, as well

as industrial, agricultural and economic interests, while still
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protecting water quality, wildlife and recreation. The
increasingly harsh impacts of climate change, including wildfire,
extreme weather conditions, and more frequent and severe
droughts, exacerbate the challenges associated with balancing
these competing needs.

9. The decoupling WRAM tracks the difference between
CAW’s revenues authorized by the Commission and the actual
revenues it recovers related to fixed costs. The MCBA tracks the
cost savings and cost increases associated with variable costs. A
surcharge is placed on customer bills if CAW undercollects its
authorized revenue. Customers receive a credit on their monthly
bills if CAW overcollects its authorized revenue. These
mechanisms ensure that CAW and its customers are
proportionally affected by fluctuations in revenue collection, so
that neither party suffers or benefits. Elimination of the
WRAM/MCBA is a step backward that hinders the ability of
Commission-regulated water utilities to meet the challenge to
preserve critical water supplies.

10. As a water utility providing service throughout the State,
including areas with longstanding water supply constraints,
CAW is on the front lines of the conservation battle. For more
than a decade, the WRAM/MCBA allowed CAW to implement
rates that sent extremely strong pricing signals to high-use
customers, protected low-income customers, and rewarded
customers who used water efficiently. These conservation rates

allowed CAW to meet — and often exceed — voluntary and
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mandated water use reductions and address longstanding water
supply constraints.

11.  As the regulator, the Commission also had a role in these
achievements. The extremely aggressive conservation rates that
CAW implemented were only financially viable in conjunction
with the WRAM/MCBA mechanisms approved by the
Commission as part of its regulation of CAW’s water rates.

12.  When it eliminated the WRAM/MCBA, the Commission
failed to follow its own rules and the Public Utilities Code by
1ssuing a decision on an issue that was not part of the scope of
the underlying proceeding. In addition, the Commission failed to
regularly pursue its authority by not considering all the facts
that might bear on its elimination of the WRAM/MCBA, failing to
provide factual support for its actions, and including insufficient
findings and evidence to support the Decision.

13. Because the Commission’s actions affect the management
and consumption of such a vital resource, its decisions with
respect to water have implications well beyond CAW and the
customers that it serves. With the state currently in a drought
emergency, the elimination of the WRAM/MCBA will have
substantial negative impacts statewide. Moreover, the
Commission’s oversight includes many of the most substantial
challenges facing the State today, such as wildfires, energy
sustainability, and the impact of the COVID-19 pandemic.

14.  This Petition enables the Court to direct the Commission
(1) that it must follow the Public Utilities Code and its own rules

with respect to the scope of a proceeding, (2) that the Commission
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has a duty to consider all facts that might bear on the exercise of
its discretion, and (3) that the Commission must provide

sufficient support for its actions.

ALLEGATION OF LEGAL ERRORS PRESENTED FOR
REVIEW

15. The Commission failed to follow the Public Utilities Code
and its own rules concerning the scope of issues to be addressed
in the proceeding to the prejudice of CAW, and thereby failed to
regularly pursue its authority.

16. The Commission failed to consider all of the facts that
might bear on its decision to eliminate the WRAM/MCBA, and
thereby failed to regularly pursue its authority.

17. The Commission’s findings and conclusions with respect to
the elimination of the WRAM/MCBA are not supported by the
record or evidence, and the Commission thereby failed to

regularly pursue its authority.

PRAYER FOR RELIEF
18.  WHEREFORE, for the reasons set forth herein, CAW

respectfully requests that this Court:
A. Issue a writ of review to Respondent Commission;
B. Direct the Commission to certify its record in the

subject proceeding to this Court;

C. Inquire into and determine the lawfulness of the
elimination of the WRAM/MCBA;
D. Enter judgment setting aside the Decision insofar as it

prohibits CAW and the water utilities identified in the

Decision from proposing the continuation of their
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existing WRAM/MCBA in future general rate cases;

and
E. Grant such other relief as this Court finds proper.
Dated: October 27, 2021 Respectfully submitted,

NOSSAMAN LLP

By: /s/ Lori Anne Dolqueist
Lori Anne Dolqueist

Nossaman LLP

Attorneys for
California-American
Company
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MEMORANDUM OF POINTS AND AUTHORITIES

L. STATEMENT OF THE ISSUES
A. Whether the Commission failed to follow the Public

Utilities Code and its own rules concerning the scope of
issues to be addressed in the proceeding to the prejudice of
CAW, and thereby failed to regularly pursue its authority.

B.  Whether the Commission failed to consider all of the facts
that might bear on its decision to eliminate the
WRAM/MCBA, and thereby failed to regularly pursue its
authority.

C. Whether the Commission failed to support its findings and
conclusions with respect to the elimination of the
WRAM/MCBA, and thereby failed to regularly pursue its
authority.

II. STANDARD OF REVIEW

19.  This Court is empowered to review Commission decisions.
(Section 1756(f).) For decisions “pertaining solely to water
corporations, the review shall not be extended further than to
determine whether the commission has regularly pursued its
authority, including a determination whether the order or
decision under review violates any right of the petitioner under
the Constitution of the United States or this state.” (Section
1757.1(b).) This Court determines, based on the entire record
certified by the Commission, whether the Commission has failed
to regularly pursue its authority. (Toward Utility Rate
Normalization v. Pub. Util. Comm’n (1988) 44 Cal.3d 870, 880.)
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20. Inreviewing a decision, this Court exercises its
independent judgment on the law and the facts when
determining whether the Commission regularly pursued its
authority and whether the decision violated a party’s due process
rights. (Section 1760; St. Joseph Stock Yards Co. v. U.S. (1936)
298 U.S. 38, 50-53 (Judicial duty to exercise an independent
judgment); see also Huntley v. Pub. Util. Comm’n (1968) 69
Cal.2d 67, 71 (“court is required to exercise its independent

judgment on the law and the facts”).)

1. FACTUAL BACKGROUND

A. CAW Faces Increasing Challenges in Providing
Water Service

21.  Maintaining the safe and reliable water resources
necessary for California to thrive is becoming increasingly
challenging. Climate change is expected to result in more
extreme weather patterns throughout California, leading to
rising temperatures and longer and more severe droughts and
floods, all of which present significant challenges to California’s
water supply.

22.  California is currently in a state of drought emergency.
(Ex. Y.2) The current drought has arrived fast on the heels of the
extreme drought of 2012-2016, when California experienced
record-high temperatures and record-low levels of snowpack and

precipitation.

2 Exhibit references are to the concurrently filed Appendix of
Exhibits.
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23. CAW is required to provide “adequate, efficient, just, and
reasonable service” as “necessary to promote the safety, health,
comfort, and convenience of its patrons, employees, and the
public.” (Section 451.) Throughout the state, CAW has faced
voluntary and mandatory usage reductions due to drought,
significant increases in the cost of purchased water, supply
limitations due to water quality issues, and cutbacks and
restrictions on longstanding water supply sources.

24.  CAW’s challenges are most acute in its Monterey District,
where it has experienced decades-long water supply constraints.?
Beginning in 1995, the State Water Resources Control Board
(“SWRCB”) issued a series of orders requiring CAW to drastically
reduce its diversions from the Carmel River by obtaining other
sources of water and through other actions, such as conservation.
(Ex. A at 40-45; Ex. C at 57-63; Ex. F at 19-23.)

25.  The SWRCB can assess penalties against CAW if it exceeds
the diversion limits. These penalties range from hundreds of
thousands of dollars in non-drought years to multi-million dollar
penalties in drought years (Ex. F at 11), which are becoming
more frequent. The SWRCB can also require the implementation
of rationing (Id. at 10), which could be economically devastating
to the Monterey Peninsula.

26. CAW’s diversions from the Carmel River have also made it
subject to prosecution by the U.S. Fish and Wildlife Service for
the “take” of the California red-legged frog, and by the National

3 See D.18-09-017, 2018 Cal. PUC LEXIS 459, **2-17, which
provides a detailed discussion of CAW’s Monterey District water
supply issues.
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Marine Fisheries Service for the “take” of the California Coast
steelhead. Both creatures are listed as threatened under the
Endangered Species Act. CAW has entered into conservation
agreements with these agencies, but enforcement actions could

include further reduction of the water supply and heavy fines.

B. Rate Design and Regulation Strongly Affects
Company and Customer Actions

27. The Commission establishes CAW’s rates through the
general rate case process. Every three years, CAW files an
application in which it estimates its expected costs for the
upcoming general rate case period and forecasts the amount of
water it expects its customers to consume during that period.
(See Section 455.2(c).) The Public Advocates Office (“PAO”) and
other interested parties review CAW’s application and supporting
documentation, and provide their own estimates and forecasts.
The Commission then issues a final decision authorizing CAW to
establish approved rates.

28.  The rates are designed to allow CAW to collect the revenue
necessary to recover the Commission-approved costs of providing
service. The rates must also provide CAW the opportunity to
earn an authorized rate of return on its level of capital
investment, although that return is not guaranteed. (FPC v.
Hope Natural Gas Co. Co. (1944) 320 U.S. 591; Bluefield
Waterworks & Improvement Co. v. Public Service Commission of
West Virginia (1923) 262 U.S. 679.) Rates can also influence
customer behavior to achieve policy goals, such as conservation.
29. CAW's rates consist of a fixed monthly service charge and a

volumetric charge based on the amount of water that a customer
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uses. As the percentage of revenue recovered through the
volumetric charge increases, so does the conservation pricing
signal sent to customers, because the amount of water used by
the customer has a greater impact on the customer bill. To
strengthen conservation incentives, CAW’s volumetric charges
are divided into tiers. As the amount of water the customer uses
increases, the price of each unit of water also increases.

30. Rates that reward efficient water users and target high use
customers lead to lower water usage overall, facilitating water
conservation. Rate designs with multiple tiers, substantial rate
differentials between the tiers, and a low percentage of revenue
recovery through the service charge send the strongest
conservation signals to customers.

31.  While these rate designs encourage conservation, they also
create financial disincentives. CAW’s fixed costs of providing
water service (such as the investment in physical facilities) are
relatively high and its variable costs of providing service (such as
energy or chemical costs) are relatively low. While it varies by
district, CAW’s fixed costs range from 50% to 90%. When
customers use less water, CAW’s variable costs are less, but its
proportionately higher fixed costs remain unchanged. As water
use declines in response to conservation signals, revenue also
declines and may not be sufficient to allow CAW to recover the
Commission-approved costs of providing service.

32. CAW pioneered tiered conservation rate design at the
Commission in 1996 in response to water supply challenges in its

Monterey District. In 1996, the Commission approved a then-
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experimental rate design that allowed for 25% of fixed cost
recovery through the service charge and included three quantity
rate tiers. (D.96-12-005, 1996 Cal. PUC LEXIS 1066, **56-62.)
This was in contrast to the Commission’s standard water rate
design, where 50% of fixed costs were recovered in the monthly
service charge and the remainder of the revenue requirement was
recovered in a single flat block rate usage charge per unit of
water consumed.

33. At that time, the Commission also approved a Monterey-
WRAM (“M-WRAM?”). The M-WRAM allows recovery (or refund)
of the difference between the actual revenues billed and the
revenues that would have been billed at the same usage under
the standard rate design. (Id.) Unlike the WRAM/MCBA,
however, the M-WRAM did not address the changes in water
usage and revenues due to conservation rate design, and it did
not decouple revenue from sales.

34.  Due to the threat of severe rationing and multi-million
dollar fines, CAW had to implement increasingly aggressive
conservation rate designs to specifically target non-essential uses
through increased upper block quantity rates aimed at the
customers using the most water. It became clear, however, that
the M-WRAM was insufficient, since it did not address revenue
volatility due to customer reaction to increasingly strong pricing
signals in upper tiers. As a result, CAW suffered severe under-

recoveries of its Commission-authorized revenue requirement.
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C. Previously, the Commission Has Explicitly
Identified Consideration of the WRAM/MCBA

35.  In 2007, the Commission initiated Investigation 07-01-022
to address policies to achieve the Commission’s conservation
objectives for water utilities. As part of this proceeding, which
included the opportunity to provide testimony and evidentiary
hearings (Ex. B at 8), the Commission approved WRAM/MCBAs
for California Water Service, Park Water Company, and Golden
State Water Company. (D.08-02-036, 2008 Cal. PUC LEXIS 72,
**42-44; D.08-08-030, 2008 Cal. PUC LEXIS 320, **23-24.) In
separate proceedings, the Commission approved WRAM/MCBAs
for CAW, including a WRAM/MCBA for CAW Monterey District
in 2009. (D.08-06-002, 2008 Cal. PUC LEXIS 212, **21-23; D.08-
11-023, 2008 Cal. PUC LEXIS 456, *19-21; D.09-07-021, 2009
Cal. PUC LEXIS 346, *237.)

36. By making water utilities largely financially indifferent to
the amount of water sold, the WRAM/MCBA allows these water
utilities to take strong measures to encourage conservation. The
Commission has long authorized similar decoupling mechanisms
for other utilities in California, including gas and electric
utilities. (See, e.g., D.08-09-040, 2008 Cal. PUC LEXIS 417, *37-
38.)

37. In CAW’s 2010 general rate case, the Commission included
review of all of CAW’s WRAM/MCBAS in the scope of that
proceeding, which provided for testimony and evidentiary
hearings. (Ex. D at 7-9.) The Commission approved an all-party

settlement agreement that addressed management and
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amortization of WRAM/MCBA balances. (D.12-11-006, 2012 Cal.
PUC LEXIS 497, **4-5.)

38.  In 2015, the Commission included evaluation of current
policies and potential improvements related to WRAM/MCBAs in
the second phase of Rulemaking 11-11-008, which the
Commission had initiated to address its objective of setting rates
that balance investment, conservation and affordability. (Ex. E
at 14-16.) In that proceeding, the Commission approved the
continuation of the WRAM/MCBA. (D.16-12-026, 2016 Cal. PUC
LEXIS 682, **62-64.)

D. The Commission Failed to Provide Notice and
Opportunity to Be Heard Regarding
Elimination of the WRAM/MCBA

39. Approximately six months later, the Commission initiated
Rulemaking 17-06-024 to begin a review of low-income rate
assistance programs of water utilities. (R.17-06-024, 2017 Cal.
PUC LEXIS 495.) The Commission determined that the scope of
the first phase of the proceeding would include: (1) consolidation
of at-risk systems, (2) forecasting water sales, (3) regulatory
changes to lower rates and improve access to safe quality
drinking water for disadvantaged communities, and (4)
regulatory changes to ensure and/or improve the health and
safety of regulated water systems. (Ex. G at 3.) The Commission
subsequently amended the scope for this phase to include
potential changes to rate design that would provide a basic
amount of water at a low quantity rate and whether the
Commission should adopt criteria for sharing low-income

customer data with municipal water utilities. (Ex. I at 3.)
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Notably, and contrary to its previous examinations of the
WRAM/MCBA, the Commission never explicitly mentioned that
elimination of the WRAM/MCBA was within the scope of the
proceeding.

40. On July 3, 2020, the Commission issued its Proposed
Decision, which prohibited water utilities with WRAM/MCBASs
from including WRAM/MCBAS in their next general rate cases
and providing the option to transition to M-WRAMs in those
proceedings. (Ex. N at 87.)

41. CAW filed comments and reply comments on the Proposed
Decision pointing out that the Commission had never provided
notice that elimination of the WRAM/MCBA was part of the
scope of this proceeding, and that the record with respect to rate
design, conservation, forecasting, and the consequences of the
elimination of the WRAM/MCBA was insufficient to support the
Proposed Decision. (Ex. O at 6-9; Ex. U at 1-4.)

42.  Because CAW’s current steeply tiered conservation rates
are only viable in conjunction with the WRAM/MCBA, it will
have to modify its rate designs. This will lessen the financial
consequences for high water-use customers, leading to increased
demand statewide. In the Monterey District, increased demand
could result in water consumption in excess of the limits
established by the SWRCB, resulting in rationing and significant
fines. (Ex. O at 3-5.)

43.  The Decision, issued August 27, 2020, eliminates the
WRAM/MCBA going forward. The Commission claims that the
elimination of the WRAM/MCBA is justified because the
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WRAM/MCBA is not necessary to achieve conservation and
because elimination of the WRAM/MCBA will provide better
incentives to more accurately forecast sales. (Decision at 53, 67-

69, 104 (Conclusion of Law 4).)

E. The Dissent Highlights the Decision’s Flaws
44.  Although the majority of Commission decisions are
unanimous, here Commissioner Liane Randolph dissented.
Commissioner Randolph indicated that elimination of the
WRAM/MCBA meant that water utilities would have to “propose
higher service charges as well as having flatter tiers or else face a
very real risk of not meeting their revenue requirement.” (Ex. W
at 1.) According to Commissioner Randolph:

Such an outcome would lead to increasing the bills of
low-usage customers which correlates with low-
income customers. This outcome is exactly opposite
of this proceeding’s intent by harming low-income
customers. Such a rate design would also blunt the
conservation signal. (Id.)

45.  CAW filed an application for rehearing of the Decision on
October 5, 2020. In its application, CAW explained that (1) the
Commission failed to follow the Public Utilities Code and its own
rules concerning the scope of issues to be considered in the
proceeding, to the prejudice of CAW (Ex. X at 2-5), (2) the
Commission failed to consider all of the facts that might bear on
the exercise of its discretion (Id. at 7-19), and (3) the Commaission

failed to provide sufficient support for its elimination of the

WRAM/MCBA. (Id. at 19-27.)
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46. On September 27, 2021, the Commission issued the
Rehearing Decision, in which it denied CAW’s application for

rehearing, along with the applications of other parties.

Iv. ARGUMENT: THE COMMISSION FAILED TO
REGULARLY PURSUE ITS AUTHORITY IN
ELMINATING THE WRAM/MCBA

In abolishing the WRAM/MCBA, the Commission failed to
follow its own rules and the Public Utilities Code with respect to
the scope of the proceeding, failed to consider all of the facts, and
failed to provide support for its actions. Under Section 1760, this
Court must determine, without deference to the Commission’s

findings or conclusions, whether the elimination of the

WRAM/MCBA must be set aside.

A. The Commission Prejudiced CAW by Failing to
Follow Its Own Rules and the Public Utilities
Code When it Issued a Decision on an Issue
Outside the Scope of the Proceeding

The Commission is required to conduct all proceedings in
compliance with the Public Utilities Code and the Commission’s
Rules of Practice and Procedure. (Section 1701.) Under the
Public Utilities Code and the Commission’s Rules, the assigned
Commissioner determines the issues the Commission will
address in a proceeding and identifies those issues in a scoping
memo. (Section 1701; 20 Cal. Code Regs. §7.3.) Neither the
Initial scoping memo nor the amended scoping memo mentioned
elimination of the WRAM/MCBA as being within the scope of
1ssues to be addressed. (See Ex. G; Ex. 1.)

The Commission claims that elimination of the

WRAM/MCBA was always part of the scope of the proceeding “as
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part of our review of how to improve water sales forecasting.”
(Decision at 60.) The language of the scoping memo with respect
to sales forecasting, however, does not support that claim.
Merely identifying the avoidance of regressive rates, improving
forecasting, and questioning the guidelines or mechanisms that
can improve or standardize forecasting (Ex. G at 2-3) does not
bring the elimination of the WRAM/MCBA within the scope of
this proceeding. Although an adopted forecast is one of the
inputs to the WRAM/MCBA calculation, the WRAM/MCBA is not
a forecasting methodology. The Commission’s interpretation of
the scoping memo as including the issue of elimination of the
WRAM/MCBA because it addresses improvements to sales
forecasting is overly broad.

The California Court of Appeal has indicated this type of
broad interpretation of scoping memo language is incorrect, and
that the scope of issues to be considered in a Commission
proceeding consists of those issues addressed specifically.
(Southern California Edison v. CPUC (2002) 140 Cal.App.4th
1085, 1105.) The Court of Appeal found that the Commission
violated its own rules by issuing a decision on an issue outside
the scope of the proceeding and in doing so failed to proceed in
the manner required by law, and that the failure was prejudicial.
(Id., 140 Cal App.4th at 1106.)

Indeed, there would be no reason for CAW or other
interested parties to interpret the language of the scoping memo
as broadly as the Commission claims, since the Commission

explicitly mentioned the WRAM/MCBA in the scoping memos
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when 1t was previously considered in other proceedings. (See Ex.
B at 3-4, Ex. D at 5-8; Ex E at 12-16.) Given the previous specific
identification of WRAM issues in scoping memos, there is no
reason that any party would interpret the language regarding
forecasting improvements in the scoping memo in this proceeding
as encompassing the elimination of the WRAM/MCBA.

To support its position, the Commission refers to a
discussion of the WRAM/MCBA by parties at a forecasting
workshop and to a ruling by the assigned Administrative Law
Judge. (Decision at 59.) The Commission argues that since this
ruling specifically asked for input on eliminating the
WRAM/MCBA after it was raised by parties at the workshop, the
issue had always been part of the Commission’s consideration of
how to improve forecasting.* (Id. at 59-60.)

The scope of a proceeding, however, is not determined by
comments made by parties at a workshop or by an
Administrative Law Judge ruling. As discussed above, it must be
set forth by the assigned Commissioner in a scoping memo. The
scoping memo does not include elimination of the WRAM/MCBA
within the list of issues to be resolved in this proceeding. By
addressing an issue outside the scope of the proceeding, the
Commission violated its Rules and the Public Utilities Code.

In Southern California Edison, supra, the Court of Appeal

found that this type of violation was prejudicial. In that decision,

4 Each time the issue of the elimination of the decoupling WRAM
was raised, California Water Association (“CWA”) filed comments

indicating that it was outside the scope of the proceeding. Ex. J
at 2-4, 18-21; Ex. K at 13-15.
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the Court stated, “We cannot fault the parties for failing to
respond to the merits of proposals that were not encompassed in
the scoping memo absent an order amending the scope of issues
to include the new proposals.” (140 Cal App.4th at 1106.) Absent
an order amending the scope of the proceeding to include this
new proposal, there was no reason for CAW or other interested
parties to know that the Commission would move forward with a
decision eliminating the WRAM/MCBA.

As in Southern California Edison, the Commission’s failure
to comply with its own rules and with the Public Utilities Code is
prejudicial. If elimination of the WRAM/MCBA had been
included in the scope of the proceeding, CAW and other parties
would have had the opportunity to build a record on the impacts
of elimination of the WRAM/MCBA, discuss it in pleadings, and
request evidentiary hearings to address disputed factual issues.
Given the vital need for the WRAM/MCBA, CAW would have
taken steps to ensure that the Commission had a full and
complete record upon which to base its decision.

Moreover, the Commission’s violation of its rules and the
Public Utilities Code prejudices entities who may have sought to
participate in the proceeding if the elimination of the
WRAM/MCBA had been properly identified as an issue. For
example, numerous entities have participated in multiple
Commission proceedings involving CAW’s Monterey District and
the need to encourage efficient water usage to avoid fines or
rationing. (See, e.g. D.18-09-018, 2018 Cal. PUC LEXIS 459,
*367.) Had the Commission properly identified elimination of the
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WRAM/MCBA as being part of the scope, these parties would
have had a fair and full opportunity to participate. Since the
Commission has prohibited CAW from seeking to continue the
WRAM/MCBA 1in its next general rate case, however, these
parties have been denied the opportunity to address this issue,
even if they may be negatively impacted by elimination of the
WRAM/MCBA.

In the Rehearing Decision, the Commission repeats it claim
that the elimination of the WRAM/MCBA was included in the
original scoping memo as part of the water forecasting issue.
(Rehearing Decision at 4.) The Commission cites to comments
made by the parties that it asserts show a connection between
forecasting and the WRAM/MCBA. (Id. at 6-7.) As noted above,
however, the scope of a proceeding cannot be modified by
comments made by parties at a workshop or by a ruling by an
Administrative Law Judge.

Additionally, the fact that a forecast is one of the inputs to
the WRAM/MCBA calculation does not mean that a mention of
forecasts in the scoping memo indicates to interested parties that
the elimination of the WRAM/MCBA is being considered. Water
sales forecasts are used as inputs for a multitude of rate-related
calculations and mechanisms, including the rates that utilities
charge customers, regulatory mechanisms that address energy
use, and regulatory mechanisms that address purchased water,
among many others. The idea that modification or elimination of

all such calculations and mechanisms would be encompassed in
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the scope of a proceeding simply by mentioning improvements to
sales forecasting is ludicrous.

In the Rehearing Decision, the Commission attempts to use
BullsEye Telecom, Inc. v. Public Utilities Comm’n (2021) 66
Cal.App.5th 301 to support the Decision. (Rehearing Decision at
12.) BullsEye, however, can be easily distinguished from the
present proceeding. The scoping memo issued in the underlying
BullsEye proceeding “identified Qwest’s willingness to accept the
complete terms of the Contracting Carriers’ agreements as an
issue relevant to Qwest’s discrimination claim.” (66 Cal.App.5th
at 324.) Petitioners argued, however, that the scoping memo
failed to “suggest that one factor, the comparative cost of
providing service, would be a key consideration in resolving the
discrimination claim.” (Id.)

Unlike the scant record in this proceeding, BullsEye
involved a lengthy adjudicatory proceeding in which the
Commission “conducted evidentiary hearings in 2013 that
included testimony and the submission of ‘approximately 800
exhibits.” (Id. at 306.) Moreover, the Court of Appeal found that
the petitioners failed to show that “they could have made a
different showing had the Scoping Memo stated that the cost of
providing service would be critical to the Commission’s resolution
of Qwest’s discrimination claim.” (Id. at 326.) The Court of
Appeal therefore held that the petitioners failed to demonstrate
that they were prejudiced by the Commission’s actions.

By contrast, in the current proceeding, CAW and other
parties were prejudiced. Because eliminating the WRAM/MCBA

60090069.v3 -31-



was not identified in the scoping memo, CAW and other parties
had no reason to suspect it might be considered by the
Commission in this proceeding. Furthermore, when the PAO
raised elimination of the WRAM/MCBA, CAW and other parties
were unable to present record evidence, unlike the petitioners in
BullsEye.

The Rehearing Decision fails to address or correct the flaws
in the Decision with respect to the scope. By addressing an issue
outside of the scope of the proceeding, the Commission failed to

regularly pursue its authority.

B. The Commission Failed to Consider All of the
Facts and Issues Related to Elimination of the
WRAM/MCBA

This Court has held that the Commission has a duty to
consider all facts that might bear on the exercise of its discretion.
(United States Steel Corp. v. Public Utilities Com. (1981) 29
Cal.3d 603, 608.) This Court annulled a Commission decision
because the Commission failed to consider the economic impacts
of its action. (Id. at 610.) In this proceeding, the Commission did
not consider all the facts that might bear on its decision to
eliminate the WRAM/MCBA. In particular, the Commission did
not consider the necessary rate design adjustments and how
those adjustments might affect low-income customers and

conservation, particularly in CAW’s Monterey District.
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1. The Commission Failed to Consider the
Impact of Rate Design Adjustments
Necessary to Account for Elimination of
the WRAM/MCBA

CAW’s current rate designs in most of its districts include
four rate tiers — five tiers in the Monterey District — with steep
differentials between the tiers and a low percentage of fixed costs
recovered through the meter charge. (Ex. X at 8.) By contrast,
the rate designs of the utilities without WRAM/MCBAs tend to
recover more revenue through the monthly service charge and
include fewer tiers with less substantial differentials between
them. (Id.)

The marked difference between rate designs is not a
coincidence. CAW’s steeply tiered rate designs result in a
significant level of revenue volatility because the high rates in
the upper tiers mean that inevitable deviations, even if relatively
minor, have a disproportionate effect on revenue collection.

CAW knows from first-hand experience that the steeply
tiered conservation rate designs are not financially viable without
the WRAM/MCBA. When CAW attempted to implement more
aggressive conservation rate designs in its Monterey District, it
was unable to recover its Commission-authorized revenue
requirement due to the inherent revenue instability of the rate
designs. Since the M-WRAM then in place did not address
fluctuations in water usage and revenues due to conservation, it
could not prevent this financial harm.

This is why CAW did not implement its current steeply
tiered rate designs until after the WRAM/MCBA was authorized,
and is likely why the utilities without WRAM/MCBAs have less
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steeply tiered rate designs. The only ways to reduce volatility are
to increase the percentage of costs recovered through the fixed
charge and reduce the number of and flatten the rate tiers.

Consideration of the impact of elimination of the
WRAM/MCBA on rate design, however, was completely absent
from the Commission’s decision in this proceeding. The
Commission did not examine the differences between the rate
designs of the utilities with and without WRAM/MCBASs or how
CAW and the other utilities would have to modify their rate
designs in order to maintain the opportunity to recover their
authorized revenue requirement.

The Decision states, “rate design and rate impacts are
independent of whether a utility has a WRAM or Monterey-Style
WRAM.” (Decision at 53.) Of course, there is nothing in the
decision or the record to support this claim. Indeed, the
substantial differences between the rate designs of utilities with
and without WRAM/MCBAs indicate that the rate designs are
not independent of the regulatory mechanisms.

The Commission attempted to punt this issue by indicating
that rate design would be addressed in the future general rate
cases where water utilities would be prohibited from continuing
their WRAM/MCBAs. (Decision at 68.) This does not cure,
however, the Commission’s failure to consider in this proceeding
the implications of changes in rate design due to the elimination
of the WRAM/MCBA. The difference in the rate designs of the
utilities with and without the WRAM/MCBA put the Commission

60090069.v3 -34-



on notice as to the link between rate design and the
WRAM/MCBA.

If the Commission had identified the elimination of the
WRAM/MCBA as part of the scope of the proceeding from the
beginning, and if it had made an attempt to develop a record
regarding the elimination, the water utilities would have had the
opportunity to bring the issue of rate design to the Commission’s
attention prior to the comments on the Proposed Decision. By
failing to consider the potential rate design impacts of its action
to eliminate the WRAM/MCBA, the Commaission also failed to
consider how the elimination of the WRAM/MCBA will affect
conservation (particularly in CAW’s Monterey District) and low-

income customers.

2. The Commission Failed to Consider the
Impact of Elimination of the WRAM/MCBA
on Conservation

Rate design provides a signal to customers that increased
usage will result in increased costs per unit consumed, and
customers make choices to use less water based on the rate
design.

As CAW knows based on its experience in its Monterey
District, without the WRAM/MCBA it will have to reduce the
number of tiers and flatten the differential between the tiers in
order to maintain the ability to recover its revenue requirement.
This change, however, will result in reduced bills for high-water
use customers, since the highest rates in the highest tiers will
have to be eliminated. Because the Commission failed to

consider the rate design implications of the elimination of the
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WRAM/MCBA, it also failed to consider whether conservation
levels will be maintainable, when post-elimination rate designs
end up giving the highest water use customers a price break.
Due to the drought, CAW is under pressure to reduce water
usage statewide, and these necessary rate design changes will
send the wrong signals to customers.

While increased water usage is a bad result generally, for
CAW’s Monterey District increased usage could be catastrophic.
It 1s possible that an increase in water consumption could cause
CAW to exceed the SWRCB limits. This would put CAW at risk
of incurring multimillion-dollar penalties, as well as rationing,
which would harm the Monterey economy. There is nothing in
the Decision or the record of the proceeding to indicate that the
Commission considered the effect of elimination of the
WRAM/MCBA on the unique circumstances of CAW’s Monterey
District.

The Commission’s elimination of the WRAM/MCBA could
potentially put CAW in the position of having to choose between
conservation and the ability to recover the cost of providing
service. The Commission’s failure to consider this issue is legal

error.

3. The Commission Failed to Consider the
Impact of the Elimination of the
WRAM/MCBA on Low-Income Customers

The rate design changes necessary to reflect the
elimination of the WRAM/MCBA will also negatively affect low-
income customers. With the WRAM/MCBA, CAW has been able

to develop rate designs that recover a lower percentage of costs
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through a fixed monthly fee, and to provide a lower basic
quantity rate for low-income customers. Many low-income
customers are also efficient water users, and the steeply tiered
rate deigns made possible by the WRAM/MCBA benefits these
customers because of the lower rate in the lower tiers.

Without the WRAM/MCBA, CAW will have to take steps to
address revenue volatility in order to meet its revenue
requirement. Making those changes would unavoidably increase
rates for low-income customers and customers with efficient
water usage (who are also often low-income customers). (Ex. O at
4.)

The Decision states that the Commission “will ensure low-
income and low-use customers are not adversely impacted” by
rate design changes proposed in the next general rate cases for
the utilities with WRAM/MCBAs. (Decision at 68.) It is unclear
how the Commission will do that however, since the rates and
rate designs adopted by the Commission must also maintain the
opportunity to earn a reasonable rate of return. Continuing the
steeply tiered rate designs without the protection of the
WRAM/MCBA would prevent CAW from doing so.

The Rehearing Decision quotes a statement in the Decision
that “there is no evidence that eliminating the WRAM will raise
rates on low-income and low-use customers” as proof that the
Commission assessed the economic effects of elimination of the
WRAM/MCBA. (Rehearing Decision at 26-27, citing Decision at

68.) However, an observation that there is no evidence when the
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Commission did not provide an opportunity to provide evidence
hardly counts as an assessment.

The Commission has a duty to consider all facts that might
bear on the exercise of its discretion. In United States Steel
Corp., supra, this Court annulled a Commaission decision on
minimum rates for intrastate transportation of commodities by
highway carriers for failure to consider the economic impact of its
actions. (29 Cal.3d 603, 610.) In this instance, the Commission
had a duty to consider all facts that might bear on its decision to
eliminate the WRAM/MCBA. In its zeal to eliminate the
WRAM/MCBA, however, the Commaission failed to consider all
issues as required to regularly pursue its authority. The
Commission’s refusal to consider the impact of its action on rate
design, which in turn meant that it did not consider the impact of
the elimination of the WRAM/MCBA on conservation and low-
income customers and conservation, renders the Decision

similarly invalid.

C. The Decision Lacks the Necessary Support for
Elimination of the WRAM/MCBA

In Cal. Mfrs. Ass’n v. PUC, this Court annulled a
Commission decision because the findings and evidence were not
sufficient to justify the Commission’s order. (Cal. Mfrs. Ass’n v.
PUC (1979) 24 Cal.3d 251.) “While the commission’s asserted
justification for changing its method of spreading rate increase is
conservation of natural gas resources, neither finding nor
evidence exists showing the method adopted will result in

conserving more natural gas than would other proposed

methods.” (24 Cal.3d at 259.) This Court also determined, “A
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decision that affects the rights of a party, but has no factual
support, would not be one made in the regular pursuit of
commission authority and could deny due process.” (Camp
Meeker Water System, Inc. v. Public Utilities Com. (1990) 51
Cal.3d 845, 864.5)

Similarly, the factual support set forth in the Decision is
not sufficient to justify the Commission’s elimination of the

WRAM/MCBA.

1. The Findings and Evidence Regarding
Forecasting are Inadequate to Support
Elimination of the WRAM/MCBA

The Decision includes the following Finding of Fact and
Conclusion of Law with respect to forecasts:
Finding of Fact 19

Implementation of a Monterey-Style WRAM means
that forecasts of sales become more significant in
establishing test year revenues. (Decision at 103.)

Conclusion of Law 4.

Elimination of the WRAM/MCBA will provide better
incentives to more accurately forecast sales while still
providing the utility the ability to earn a reasonable

rate of return. (Id. at 104.)

In the Rehearing Decision, the Commission clarified that

Conclusion of Law 4 is based on language in the Decision that

states that the M-WRAM “would provide better incentives for

5 Although the judicial review statute cited in this decision has
been modified, the standard applied in the decision, whether the
Commission has regularly pursued its authority, still applies to
decisions involving Commission-regulated water utilities. See
Section 1757.1(b).
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parties to more accurately forecast sales while still providing the
utility the ability to earn a reasonable rate of return.”
(Rehearing Decision at 21-22, citing Decision at 18.)

The Commission in the Rehearing Decision also clarified
that this statement was based on comments from two parties.
(Rehearing at 22.) First, the Commission relied on PAO claims
that with the WRAM/MCBA “the impact on water utilities of
forecast variance is muted since nearly all revenue forecast risk
has been transferred from utility investors to ratepayers” and
that the WRAM/MCBA “can be reasonably assumed to not only
reflect variances in sales forecasts but to exacerbate the actual
size of the variance.” (Ex. H at 8.) Second, the Commission
relied on a statement by Southern California Edison that an M-
WRAM may require shareholders to “to make up the difference
for any shortfalls in authorized revenue.” (Ex. L at 4.)

There is no factual or evidentiary support for the PAO’s
claims. Accurate sales forecasts are significant for utilities with
WRAM/MCBASs because they provide for timely recovery of
authorized fixed costs and avoid the negative financial
consequences of large WRAM/MCBA balances. With the
WRAM/MCBA, inaccurate forecasts force utilities to shift
recovery of authorized costs from rates to the WRAM/MCBA.
The delay in recovery of these authorized costs, which can be
twenty years or longer, has a direct impact on cash flow. (Ex. O
at 3.) Therefore, contrary to the claims of the PAO upon which
the Commaission relied, the forecast risk has not been transferred

from utility investors to ratepayers.
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The Commission also did not compare the accuracy of
forecasts between companies with and without WRAM/MCBAs.
With the M-WRAM, shareholders may be required to make up
the difference in any shortfalls in authorized revenue caused by
forecasts that are too high. In the absence of a true-up
mechanism, however, the risk of lower forecasts is passed along
to customers because costs will be spread over a smaller volume,
resulting in higher rates and an over-collection.

Thus, the brief comments cited by the Commission do not
provide adequate support for the Decision’s conclusion that the
elimination of the WRAM/MCBA will provide better incentives to
more accurately forecast sales. Moreover, since, as discussed
above, the Commission did not examine how the elimination of
the WRAM/MCBA will affect rate design, its conclusion that
utilities will still have the opportunity to earn a reasonable rate
for return 1s similarly unsupported (and directly contradicted by
CAW’s experience in Monterey).

With respect to Finding of Fact 19, the Commission states,
“Logic dictates that where there is no revenue protection for
inaccurate forecasts, forecasting becomes more significant, both
to the utility and the ratepayer.” (Rehearing Decision at 24.) As
discussed above however, the WRAM/MCBA does not provide
complete protection against inaccurate forecasts, and the M-
WRAM creates its own disincentives with respect to accurate
forecasting. Therefore, the Commission’s finding that sales
forecasts are “more significant” with an M-WRAM is unsupported

and 1naccurate.
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Because the Commission’s finding and conclusion regarding
sales forecasting are unsupported, they do not provide sufficient
justification to eliminate the WRAM/MCBA. As in Cal. Mfrs.
Ass’n v. PUC, cited above, the lack of sufficient justification
indicates that the Commis