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INTRODUCTION 
While on federal probation in 1997, petitioner Cedric Green 

robbed a 79-year-old woman as she walked to her car with her 81-

year-old husband.  Green was sentenced to 25 years to life for the 

robbery and to an additional 10 years for two previous strike 

convictions.  Green challenges the Board of Parole Hearings’ 2021 

decision finding him unsuitable for parole.  He raises three 

claims, which all lack merit and should be denied. 

First, Green erroneously contends there is confusion in the 

appellate courts concerning the Board’s longstanding public-

safety inquiry when determining parole suitability.  Second, 

there is no merit to Green’s suggestion that two unrelated United 

States Supreme Court cases resolving vagueness challenges to 

the residual clauses of federal statutes apply to California’s 

parole suitability determinations.  Third, Green’s sufficiency-of-

the-evidence challenge to the Board’s 2021 decision denying him 

parole at his initial parole hearing is also meritless.  Indeed, 

some evidence, including Green’s recent rule violations and the 

forensic psychologist’s opinion that Green poses a high risk for 

violence if released, supports the Board’s decision.  Accordingly, 

this Court should find that Green has not established a prima 

facie case for relief and deny the petition. 

FACTUAL AND PROCEDURAL BACKGROUND 
Life-crime Robbery and Criminal History 

Ludmila Davis, age 79, and her husband were walking to 

their car after attending a party with her family at a restaurant 

in Burlingame.  (Exh. 1, People v. Green, Unpublished Decision, 
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Case No. A082658, at p. 1 (Sept. 30, 1999).)  Mrs. Davis heard a 

rush of steps, her purse was snatched out of her hand, and she 

saw Green running away.  (Id. at pp. 1-2.)  Green fled in a 

waiting car and was soon arrested at the airport.  (Id. at p. 2.)   

Green’s criminal activity and drug use began as a child, and 

he was convicted of many serious crimes as an adult.  (Petn.’s 

Exh. C, Probation Officer’s Report, at pp. 141-1421; see also 

Petn.’s Exh. E, June 17, 2021 Comprehensive Risk Assessment 

(“Risk Assessment”), at pp. 698-699.)  As a minor, Green began 

stealing at age five or six, was first arrested at age nine for 

stealing clothing, and then escalated to burglarizing homes and 

cars.  (Petn.’s Exh. E, Risk Assessment, at p. 696.)  Green also 

began fighting in grade school, which persisted through 

adulthood.  (Ibid.)  Green began using mood altering substances 

at age 12 or 13, and sold cannabis during high school.  (Ibid.)   

At age 21, the Navy discharged Green under other than 

honorable conditions after testing positive for cocaine.  (Petn.’s 

Exh. E, Risk Assessment, at p. 696; Petn.’s Exh. D, Certificate of 

Discharge, at pp. 676-677.)  When he was unemployed, Green 

stole daily to support his drug habit.  (Petn.’s Exh. E, Risk 

Assessment, at p. 697.)  Thereafter, Green’s convictions included 

possessing a controlled substance, grand theft from a person, 

attempted robbery, robbery, car theft, evading a police officer, 

and failing to return to confinement.  (Petn.’s Exh. C, Probation 

                                         
1 Respondent refers to the consecutive pagination affixed by 

Green to his exhibits. 
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Officer’s Report, at pp. 137, 141-142; see also Petn.’s Exh. E, Risk 

Assessment, at p. 698; see generally Exh. 2, Nov. 5, 1997 

Information.)  Green mostly picked elderly people as his victims.  

(Petn.’s Exh. B, Sept. 15, 2021 Parole Suitability Hearing 

Transcript, at p. 40.)   

In one instance as an alternative to incarceration, Green 

participated in the rehabilitative Delancey Street program.  

(Petn.’s Exh. B at pp. 27, 91.)  Green was two weeks’ shy of 

successfully completing the program when he relapsed on cocaine 

by associating with criminally minded people in the “drug area.”  

(Id. at pp. 27-28.)  After failing Delancey Street, Green entered 

the Walden House program and again left before graduating.  

(Petn.’s Exh. C, Probation Officer’s Report, at p. 141.)  Green 

failed prior grants of probation and served two prior prison 

sentences.  (Id. at pp. 141-142; Petn.’s Exh. E, Risk Assessment, 

at p. 698.)   

Soon before the life crime, Green was working as a chauffeur 

and making $2,500 a month.  (Petn.’s Exh. C, Probation Officer’s 

Report, at p. 140; Petn.’s Exh. E, Risk Assessment, at p. 705.)  

Green decided to take a vacation, during which time he returned 

to a familiar neighborhood, picked up some friends, got a hotel, 

and went on a drug binge.  (Petn.’s Exh. E, Risk Assessment at p. 

705.)  Green paid for the hotel, food, and drugs, but then ran out 

of money, began stealing from retail stores, and sold the items to 

buy more drugs.  (Ibid.)  Once the group ran out of money and 

drugs and needed gas, they drove to Burlingame, and Green 

selected 79-year-old Ludmila Davis to rob.  (Ibid.)   
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When he committed the crime, Green was on federal 

probation for providing false statements to federal agents, and 

was living in a halfway house.  (Exh. 3, U.S. Marshals Service 

Detainer; Petn.’s Exh. B at pp. 29-30, 97-99, 103.)   

In-prison Behavior 

While in prison on his current life sentence, Green used 

stimulants until age 46 and alcohol until age 48.  (Petn.’s Exh. B 

at p. 699.)  Between 2002 and 2020, Green received numerous 

rule violations, including two violations for fighting and two for 

possessing or making alcohol.  (Petn.’s Exh. E, Risk Assessment, 

at p. 702.)  Green also incurred many counseling chronos, 

including for disruptive behavior, evading work, and refusing a 

direct order.  (Ibid.) 

Green continued violating rules in the 18 months preceding 

his suitability hearing.  (Petn.’s Exh. B at p. 45.)  In March 2020, 

Green was found with a tablet that had been altered and 

contained video games, and Green admitted he “bought this 

tablet off the yard.”  (Exh. 4, Excerpt from Rules Violation Report, 

log no. 6983258 [dismissed].)  In October 2020, Green was found 

with a tablet on which 68 illegally downloaded videos were found.  

(Exh. 5, Rules Violation Report, log no. 7036466 [guilty of 

possessing contraband but reduced to counseling chrono].)  The 

following month in November 2020, Green was again found in his 

cell with a tablet that was not his, but was “a floater,” which 

contained an unauthorized movie.  (Exh. 6, Rules Violation 

Report, log no. 7044983.)  Green was found guilty of a serious 

rule violation for having a pattern of administrative rule 
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violations for the same offense.  (Ibid.)  In March 2021, Green 

was found with two tablets in his cell.  (Exh. 7, Rules Violation 

Report, log no. 7069002 [guilty of possessing contraband but 

reduced to counseling chrono].)   

Comprehensive Risk Assessment 

In June 2021—fewer than four months before Green’s initial 

parole hearing—forensic psychologist J. Louis Armstrong 

interviewed Green to prepare a comprehensive risk assessment 

for the Board.  (Petn.’s Exh. E, Risk Assessment, at p. 694.)  Dr. 

Armstrong diagnosed Green as suffering from severe alcohol use 

disorder, severe cannabis use disorder, and severe stimulant use 

disorder, all in sustained remission in a controlled environment.  

(Id. at p. 700.)  Due in part to his sustained unlawful behavior, 

Dr. Armstrong diagnosed Green as suffering from antisocial 

personality disorder.  (Id. at p. 701.)  When assessing Green’s risk 

of future violence, Dr. Armstrong considered historic, clinical, and 

risk management factors, as well as Green’s health.  (Id. at pp. 

703-708.)  Dr. Armstrong concluded Green “represents a high risk 

for violence.”  (Id. at p. 708.)   

Dr. Armstrong found that Green significantly deflected 

culpability when discussing the life crime, and that he only 

superficially discussed the victims of his crimes.  (Petn.’s Exh. E, 

Risk Assessment, at p. 709.)  Dr. Armstrong further noted 

Green’s “fairly recent and persistent difficulty maintaining 

compliance with institutional rules which may signal the 

presence of pro-criminal attitudes.”  (Ibid.)  Dr. Armstrong 

recommended that Green continue with self-help programming to 
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assist in making behavioral changes.  (Ibid.)  And given Green’s 

“extensive history of substance use[,] Dr. Armstrong determined 

that Green would benefit from more intensive involvement in 

substance rehabilitative services.”  (Ibid.)   

2021 Parole Suitability Decision 
In finding Green unsuitable for parole, the Board considered 

the entire record, identified and weighed the factors mitigating 

and aggravating his risk to public safety, and gave special 

consideration to his age, long-term confinement, and physical 

condition.  (See generally Petn.’s Exh. B at pp. 12-19, 121-130.)  

The Board concluded that the aggravating factors outweighed the 

mitigating factors, and Green posed “an unreasonable current 

risk of danger to society if released.”  (Id. at pp. 121-122.)  The 

Board stated that dynamic factors, such as his continued criminal 

thinking, either standing alone or coupled with historical factors, 

provided a nexus to his current dangerousness.  (Id. at pp. 121-

124.) 

Factors mitigating Green’s risk were his age of 54, his 

imprisonment for 24 years, and his medical conditions that slow 

him down and make him less mobile than he was before 

imprisonment.  (Petn.’s Exh. B at pp. 126-127.)  The Board 

acknowledged that Green’s release plans were good, he had 

participated in programming relevant to his issues, and he was 

trying to address his defects, but had not yet succeeded.  (Ibid.)  

Factors aggravating Green’s risk were his criminal history, 

crime, institutional behavior, failure to understand the 

connection between his choices and criminal thinking, and the 



 

11 

psychologist’s conclusion that Green was a high risk for re-offense 

in the community.  (Id. at pp. 122-126.)   

The Board noted that Green began committing crimes and 

using drugs at a young age, he associated with negative peers 

who engaged in criminality and drug use, he did not consider or 

care about the consequences for himself or his victims, and his 

addictions led to poor decision making and resulted in the life 

crime.  (Petn.’s Exh. B at p. 122.)  The Board considered Green’s 

life crime to reflect greed, cruelty, and dispassion, and was done 

in a calculated manner reflecting disregard for human suffering.  

(Id. at pp. 122-123.)  The Board noted it was fortuitous that 

Green’s actions did not cause the 79-year-old victim to fall or be 

pulled to the ground, where she could have sustained serious 

injuries.  (Id. at p. 125.)  Just as his life crime could have 

escalated in violence, Green was gambling in prison and, 

although the behavior was not violent itself, the Board recognized 

it could have led to violence.  (Ibid.) 

The Board found that Green lacked the necessary 

understanding of the connection between his criminal thinking 

and his choices.  (Petn.’s Exh. B at p. 123.)  For example, Green 

was addicted to drugs and, although he participated in lengthy 

rehabilitation at Delancey Street, he was unable to use the skills 

he had learned to avoid relapse, or to recover from a relapse.  

(Ibid.)  Similarly, although Green was close to his parole hearing 

date, he broke the rules to play video games.  (Ibid.)  In both 

instances, Green had neither the tools nor the control to keep 

himself from participating in activities that were against the 
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rules, and could lead to adverse consequences.  (Id. at pp. 123-

124.)   

The Board concluded that Green needed a further and 

deeper exploration into his criminality so that he does not resort 

to the addictive and criminal thinking he displayed during the 

commitment offenses.  (Petn.’s Exh. B at p. 124.)  To overcome 

these shortcomings, the Board found Green needed additional 

self-help programming to identify his character defects, and gain 

tools and coping skills to avoid repeating past mistakes or 

resorting to former bad habits.  (Ibid.)  The Board considered 

Green’s programming to be incomplete because, although he had 

participated in some programming, his criminal thinking 

remained.  (Ibid.)  

In addition to the individual acts of misconduct, the Board 

was also concerned with Green’s pattern of misconduct.  (Petn.’s 

Exh. B at p. 125.)  For example, Green impermissibly possessed 

unsanctioned tablets on four separate occasions in the 18 months 

leading up to his initial parole hearing.  (Id. at p. 45.)  In light of 

Green’s testimony that he broke the rules to satisfy his passion 

for video-gaming, the Board was concerned Green’s tablet-related 

transgressions were akin to an addiction.  (Id. at pp. 45, 48, 125.)  

Similarly, Green previously engaged in other prohibited activities 

within prison, like gambling and video gaming, which the Board 

noted are different types of addictive behavior.  (Id. at pp. 123, 

125, 128.) 

Given that Green frequently broke the prison’s rules soon 

before his initial parole hearing, the Board concluded that 



 

13 

Green’s behavior might reflect his own self-sabotage due to a fear 

of succeeding.  (Petn.’s Exh. B at p. 125.)  Just as Green relapsed 

two weeks from completing the Delancey Street program, the 

Board observed he was caught multiple times with unauthorized 

tablets not long before his parole hearing.  (Id. at pp. 125-126.)  

The Board advised Green to reflect on what the underlying 

reasons might be for this behavior.  (Ibid.) 

To help him in this endeavor, the Board reminded Green, 

who qualifies for mental health services, that he could talk one-

on-one with a mental-health professional and explore these 

issues.  (Petn.’s Exh. B at p. 126.)  The Board encouraged Green 

to do so because its decision to deny parole fundamentally 

stemmed from his recent institutional behavior, not his life crime 

committed years ago.  (Ibid.)  The Board attributed the 

psychologist’s assessment that Green is a high risk for violence to 

his recent conduct.  (Ibid.) 

The Board deferred Green’s next parole hearing for five 

years, and encouraged him to do the work that needs to be done 

and “bring the rehabilitation to the table” at his next hearing, 

which is currently scheduled for September 2026.  (Petn.’s Exh. B 

at pp. 129-130.)   

ARGUMENT 
I. GREEN’S ATTEMPTS TO UNDERMINE THE EXISTING PAROLE 

SUITABILITY STANDARD LACK MERIT   
Green first alleges there is confusion among the courts about 

the public-safety inquiry the Board makes when determining 

parole suitability.  Green then analogizes two unrelated cases to 

ultimately contend that the parole suitability standard is 
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unconstitutionally vague.  Green’s allegations are baseless.  

Indeed, there is no split requiring resolution, and there is no 

basis for applying the void-for-vagueness doctrine in the parole 

suitability context.   

Parole determinations have always involved wrestling with 

the myriad of relevant, reliable evidence to best predict if the 

inmate can live in society without posing a risk to public safety.  

That the Board’s decisions emphasize certain aspects when 

evaluating one inmate and different aspects when evaluating 

another inmate does not reflect confusion among the courts or an 

unconstitutionally vague standard.  The differences inherently 

reflect the individual circumstances of each inmate when 

determining their risk to public safety, which is the heart of 

parole determinations. 

A. No split exists in the Court of Appeal regarding 
the scope of the Board’s public-safety inquiry. 

Green unsuccessfully attempts to manufacture a split in the 

Courts of Appeal in an effort to cast doubt on the longstanding 

public-safety inquiry the Board and Governor make when 

determining parole suitability.  Green compares In re Hunter 

(2012) 205 Cal.App.4th 1529, 1536 (Hunter), and In re Reed 

(2009) 171 Cal.App.4th 1071, 1082 (Reed), as support for his 

contention that there is a conflict between appellate courts in 

determining parole suitability.  (Petn. at pp. 6, 24-25.)  Green 

asserts that the Hunter court concluded parole suitability “turns 

on” an inmate’s “risk of future violence,” whereas the Reed court 

“reject[ed] that violence is critical to parole” and held that parole 

suitability “turns on any potential ‘antisocial’ outcome.”  (Id. at p. 
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6.)  Green’s assertions are not supported by the appellate 

decisions and disregard the underlying facts in each case.  

Instead, the cases consistently address the Board’s public-safety 

inquiry and no conflict requires resolution. 

In Hunter, the court held that the Board’s decision did not 

provide a rational basis for concluding that Hunter posed an 

unreasonable risk to public safety if paroled.  (205 Cal.App.4th at 

p. 1544.)  Hunter killed an eight-month pregnant woman in her 

home after the victim refused to allow Hunter access to her 

brother’s cocaine.  (Id. at pp. 1532-1533.)  The court summarized 

the Board’s decision as primarily resting on Hunter’s lack of 

remorse, insight, and incredible explanation of the crime.  (Id. at 

pp. 1538-1539.)  The court addressed the other factors the Board 

mentioned, including Hunter’s recent rule violation for not 

reporting to work to avoid violence during a work strike.  (Id. at 

pp. 1542-1543.)  The court found the record lacked support for 

each of the issues identified by the Board, and held that no 

evidence supported the Board’s decision that Hunter “will pose an 

unreasonable danger” or “a risk of future violence.”  (Id. at p. 

1544.)  

In Reed, the court held that Reed incurring a counseling 

memorandum after his last parole suitability hearing was some 

evidence that he posed “‘an unreasonable risk of danger to 

society.’”  (171 Cal.App.4th at p. 1075, quoting Cal. Code Regs., 

tit. 15, § 2402, subd. (b), and citing Pen. Code, § 3041, subd. (b).)  

Reed had been found unsuitable for parole in February 2005 and, 

despite the Board’s express direction not to receive any more 
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counseling memoranda, Reed received another memorandum two 

months later in April 2005 for leaving work without permission.  

(Reed, at pp. 1079, 1084.)  Reed’s April 2005 memo was not an 

isolated incident and, instead, “was part of an extensive history of 

institutional misconduct.”  (Id. at p. 1085.)  The court found 

Reed’s misconduct to be some evidence supporting the Board’s 

decision, and assumed without deciding that the Board’s reliance 

on Reed’s life crime was error.  (Id. at pp. 1085-1087.) 

In upholding the Board’s finding of unsuitability, the Reed 

court recognized that, per this Court’s decision in Rosenkrantz, “a 

denial of parole is appropriate when there is an unreasonable 

risk that the prisoner, if paroled, will commit antisocial acts.”  

(Reed, supra, 171 Cal.App.4th at p. 1081, citing In re Rosenkrantz 

(2002) 29 Cal.4th 616, 655 (Rosenkrantz).)  The court noted that 

“[a]ntisocial acts include . . . crimes of violence,” but the Board 

was also entitled to deny parole if “an inmate poses an 

unreasonable risk of causing personal or financial harm to 

others,” of violating the criminal law, or of “fail[ing] on parole 

through noncompliance with the reasonable restrictions imposed 

by his or her parole agent.”  (Reed, at p. 1081.)   

The courts’ decisions in Hunter and Reed do not 

inconsistently apply the parole suitability standard.  Reed was 

found unsuitable for parole because of his inability to follow the 

rules in prison.  It follows that the court in Reed necessarily 

focused on the scope of antisocial behaviors on which the Board 

could base its parole suitability decision.  There was no need for 

the court to address Reed’s potential for violence.  And Hunter 
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was found unsuitable primarily for his lack of remorse, insight, 

and credible recitation of the extremely violent life crime.  Thus, 

the court had no reason to address the scope of possible antisocial 

acts on which the Board could base its decision, and rationally 

focused more on Hunter’s discussion of the life crime.  Green 

highlighting the courts’ use of different phrases does not reflect 

inconsistency, when the phrases inherently reflect the same 

public-safety inquiry.  (See Hunter, supra, 205 Cal.App.4th at pp. 

1532, 1536-1540, 1542-1544 [referencing the parole suitability 

standard no fewer than 28 times and in various iterations, 

including “unreasonable risk to public safety,” “current threat to 

public safety,” “current dangerousness,” and “unreasonable risk 

of future violence”].)   

In summary, the Hunter court’s varied descriptions of the 

parole suitability standard do not reflect an inconsistency with 

Reed or this Court’s precedent.  (Compare In re Shaputis (2011) 

53 Cal.4th 192, 220 (Shaputis II) [“The essential question in 

deciding whether to grant parole is whether the inmate currently 

poses a threat to public safety”] with id. at p. 221 [“The reviewing 

court does not ask whether the inmate is currently dangerous.  

That question is reserved for the executive branch”].)  The 

Board’s longstanding public-safety inquiry—whether the inmate 

poses a risk to society if released—can necessarily include 

evaluation of and reliance on “antisocial acts,” such as an 

inability to follow society’s rules, and/or on acts of violence.  This 

inquiry is not in dispute and Green has not established a prima 

facie case for relief.  
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B. Green’s contention that California’s parole 
standard is unconstitutionally vague and violates 
due process is without merit.   

This Court should also reject Green’s related assertion that 

the Board uses a vague standard to determine parole suitability 

and thus violates due process according to Johnson v. United 

States (2015) 576 U.S. 591 (Johnson) and Sessions v. Dimaya 

(2018) 138 S.Ct. 1204 (2018) (Sessions)—two cases unrelated to 

parole suitability determinations.  (Petn. at pp. 7, 26-31.)   

Green unpersuasively analogizes the reasoning of the two 

irrelevant cases, where the underlying vagueness challenges 

were to federal statutes addressing criminal sentencing and 

deportation, respectively.  In Johnson, a defendant convicted of a 

federal crime faced a longer sentence if he had a number of 

violent felony convictions.  (576 U.S. at p. 593.)  The issue was 

whether the statutory definition of “violent felony survives the 

Constitution’s prohibition of vague criminal laws.”  (Ibid.)  The 

Court held it did not, and due process was violated, because the 

criminal law at issue “both denies fair notice to defendants [of the 

conduct it punishes] and invites arbitrary enforcement by 

judges.”  (Id. at pp. 595, 597.)  The Court noted that these 

principles of due process “apply not only to statutes defining 

elements of crimes, but also to statutes fixing sentences.”  (Id. at 

p. 596.) 

Similarly, in Sessions, a section of the Immigration and 

Nationality Act rendered deportable any alien convicted of an 

aggravated felony, including a crime of violence.  (138 S.Ct. at pp. 

1210-1211.)  Dimaya challenged the definition of “crime of 

violence” as unconstitutionally vague, and the Court agreed.  (Id. 
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at p. 1210.)  In reaching its decision, the Court repeated that the 

void-for-vagueness doctrine “guarantees that ordinary people 

have ‘fair notice’ of the conduct a [criminal] statute proscribes.”  

(Id. at p. 1212, quoting Papachristou v. Jacksonville (1972) 405 

U.S. 156, 162.)  The Court added that “the doctrine guards 

against arbitrary or discriminatory law enforcement by insisting 

that a statute provide standards to govern the actions of police 

officers, prosecutors, juries, and judges.”  (Ibid.)  The holdings of 

Johnson and Dimaya cannot, however, be analogously applied to 

parole suitability decisions.   

Holdings regarding the vagueness of criminal statutes where 

“fair notice” is an issue do not apply to the subjective decision 

making in parole suitability proceedings—subjective decision 

making this Court has sanctioned.  (See, e.g., Shaputis II, supra, 

53 Cal.4th at p. 219 [“[I]t has long been recognized that a parole 

suitability decision is an attempt to predict by subjective analysis 

whether the inmate will be able to live in society without 

committing additional antisocial acts”], internal quotation marks 

omitted.)  As explained by the United States Supreme Court, “the 

[parole] decision differs from the traditional mold of judicial 

decisionmaking in that the choice involves a synthesis of record 

facts and personal observation filtered through the experience of 

the decisionmaker and leading to a predictive judgment as to 

what is best both for the individual inmate and for the 

community.”  (Greenholtz v. Neb. Pen. and Correctional Complex 

(1979) 442 U.S. 1, 8.) 
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Moreover, unlike a criminal statute prohibiting conduct, a 

parole suitability determination is not based on prohibited 

conduct; indeed, no conduct is prohibited or automatically 

disqualifies an inmate from a suitability determination.  (See, 

e.g., Cal. Code Regs., tit. 15, § 2282, subds. (b) [all relevant, 

reliable information shall be considered], (c) [circumstances 

tending to show unsuitability], (d) [circumstances tending to 

show suitability].)  Rather, the Board decides “whether the 

inmate currently poses a threat to public safety,” based on “the 

entire record, including the facts of the offense, the inmate’s 

progress during incarceration, and the insight he or she has 

achieved into past behavior.”  (Shaputis II, supra, 53 Cal.4th at 

pp. 220-221.)   

Green offers no persuasive reason why holdings addressing 

federal criminal statutes prohibiting criminal conduct, fixing 

sentences, or defining deportation criteria would apply in the 

parole suitability context.  Nor should they.  Due process 

protections for criminal defendants when being convicted or 

sentenced do not apply equally to an inmate like Green, who has 

already been convicted and sentenced to prison for life with the 

possibility of parole.  (See, e.g., Morrissey v. Brewer (1972) 408 

U.S. 471, 480 [“revocation of parole is not part of a criminal 

prosecution and thus the full panoply of rights due a defendant in 

such a proceeding does not apply to parole revocations”].)  Green’s 

vagueness challenge to the Board’s parole standards should be 

rejected. 
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II. THE BOARD’S 2021 DECISION DENYING GREEN PAROLE IS 
SUPPORTED BY SOME EVIDENCE OF HIS CURRENT 
DANGEROUSNESS 
Green’s sufficiency-of-the-evidence challenge to the Board’s 

2021 decision fails to state a prima facie claim for relief.  

Therefore, this Court should deny the petition. 

A. Challenges to Board decisions are subject to a 
highly deferential standard of judicial review 

To guarantee a prisoner’s due process rights have been 

satisfied, courts review a parole suitability decision to confirm 

some evidence supports the Board or Governor’s decision that the 

inmate poses a current threat to public safety.  (Shaputis II, 

supra, 53 Cal.4th at p. 209.)  The court’s role is limited so as to 

not “‘impermissibly shift the ultimate discretionary decision of 

parole suitability from the executive to the judicial branch.’”  (Id. 

at p. 215, quoting In re Lawrence (2008) 44 Cal.4th 1181, 1212.)  

It follows that courts reviewing parole suitability decisions may 

not reweigh the evidence or independently evaluate an inmate’s 

suitability.  (Shaputis II, at p. 210, citing Rosenkrantz, supra, 29 

Cal.4th at p. 677, Lawrence, at p. 1204, and In re Shaputis (2008) 

44 Cal.4th 1241, 1260-1261 (Shaputis I).)   

Instead, under the “‘extremely deferential’” some-evidence 

standard of review, “a court must consider the whole record in 

the light most favorable to the determination before it, to 

determine whether it discloses some evidence—a modicum of 

evidence—supporting the determination that the inmate would 

pose a danger to the public if released on parole.”  (Shaputis II, 

supra, 53 Cal.4th at p. 214, quoting Rosenkrantz, supra, 29 

Cal.4th at p. 665.)  “[I]t is not for the reviewing court to decide 
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which evidence in the record is convincing” (Shaputis II, at p. 

211), and the court is not limited to reviewing only “the evidence 

specified by the parole authority” (id. at p. 214, fn. 11).   

Indeed, “[a]ny relevant evidence that supports the parole 

authority’s determination is sufficient to satisfy the ‘some 

evidence’ standard.”  (Shaputis II, supra, 53 Cal.4th at p. 214.)  

Moreover, “‘[i]t is irrelevant that a court might determine that 

evidence in the record tending to establish suitability for parole 

far outweighs evidence demonstrating unsuitability for parole.’”  

(Id. at p. 210, quoting Rosenkrantz, supra, 29 Cal.4th at p. 677.)  

Accordingly, “the ‘some evidence’ standard is easily satisfied,” 

and a reviewing court may not overturn a parole denial unless 

“the evidence reflecting the inmate’s present risk to public safety 

leads to but one conclusion.”  (Shaputis II, at pp. 211, 214, fn. 11.)   

B. Some evidence, including Green’s continued 
malbehavior and assessment as a high risk for 
violence if released, supports the Board’s decision 

Given the deferential standard of judicial review governing 

parole decisions as outlined above, Green fails to state a prima 

facie claim for relief. 

Here, in light of the record, the Board reasonably concluded 

Green was not suitable for parole because he posed “an 

unreasonable current risk of danger to society if released.”  

(Petn.’s Exh. B at pp. 121-122.)  In short, Green’s continued 

failure to abide by the prison’s rules, and insistence to do what he 

wanted regardless of the consequences, was some rational 

evidence that he remained a threat to public safety if released.  

(See id. at pp. 123-128.)  These actions reflect his continued 
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criminal thinking and, considering the psychologist’s conclusion 

that “Green represents a high risk for violence” if released, a 

rational nexus to his current dangerousness exists.  (Petn.’s Exh. 

E, Risk Assessment, at p. 708.) 

It is indisputable Green has engaged in lifelong antisocial 

actions and criminal thinking.  Green has had multiple 

opportunities to take advantage of rehabilitative services and 

learn pro-social habits, without success.  (See, e.g., Petn.’s Exh. B 

at pp. 26-31; Petn.’s Exh. C, Probation Officer’s Report, at pp. 

138-139.)  For example, even though Green was a mere two 

weeks from completing the Delancey Street program, he decided 

to test his sobriety by going to the same neighborhood and 

associating with the same people he used to run around with.  

(Petn.’s Exh. B at pp. 27-28.)  After five or six times of making 

the same poor decision to hang out with them, Green decided to 

get high and, after that first hit, “it was over.”  (Id. at p. 28.)  

When asked what triggered his relapse, Green identified having 

“[t]oo much free time,” and “testing my sobriety for some dumb 

reason,” despite “never [having] been more powerless [over] 

anything in my life.”  (Id. at pp. 27, 31.)  He then entered another 

rehabilitation program and again left before completing it.  

(Petn.’s Exh. C, Probation Officer’s Report, at p. 141.) 

While in prison on his current life sentence, Green used 

stimulants until age 46 and alcohol until age 48—within seven to 

nine years of his 2021 parole suitability hearing— and he last 

sold marijuana in prison in 2006.  (Petn.’s Exh. B at p. 57; Petn.’s 

Exh. E, Risk Assessment, at p. 699.)  The Board rightfully 
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confronted Green about his purported parole plan to be employed 

driving a limousine again.  (Petn.’s Exh. B at pp. 75-76.)  With 

much prompting from the Board, Green eventually realized that 

the drugs and alcohol inevitably consumed in the limousine 

would be a risky and unhealthy environment for an “ex-addict or 

somebody with a substance abuse problem.”  (Ibid.)   

It is also indisputable Green is aware he needs to change his 

thinking and behavior, but has not yet been able to.  For 

example, Green asked to be part of the mental health program so 

he could keep his sobriety and recovery, “try to learn some coping 

skills,” and learn why he “continue[s] to do the same things, [and] 

why [he] was a failure.”  (Petn.’s Exh. B at p. 33.)  At his 2021 

hearing, Green acknowledged he has an impulse problem and 

previously minimized, justified, and did not understand criminal 

thinking.  (Id. at pp. 44-45.)  Green suggested these deficiencies 

led him to think it was okay to break the rules.  (Ibid.)  For 

instance, in the 18 months leading up to his initial parole 

hearing, Green improperly possessed unsanctioned tablets on 

four separate occasions.  (Id. at p. 45.)   

It is further indisputable that Green’s thinking reflects 

deficiencies contrary to success on parole.  Green justified his 

rule-breaking by admitting he simply thought he could get away 

with it, and he did not think these recent rule violations were 

going to affect his parole chances until after he had already 

accumulated three violations.  (Petn.’s Exh. B at pp. 46-47.)  

When asked why he still violated the rules when he had taken a 

group addressing criminal thinking, Green said he put things off 
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and did not adhere to the rules and regulations that were taught.  

(Id. at p. 83.)   

Although Green’s parole-hearing testimony identified 

various coping skills and tools to remove himself from risky 

situations, he has never successfully implemented these tools.  

Rather, he has continued to break the prison’s rules for his own 

gratification, including by selling marijuana until 2006, using 

stimulants until 2012, drinking alcohol until 2014, betting on 

football in 2015 and 2016 and, more recently, using illegal tablets 

in the year before the parole hearing.  (Petn.’s Exh. B at pp. 53-

54, 57, 83-84; Petn.’s Exh. E, Risk Assessment, at p. 699; Exhs. 5-

6.)  According to Green, he continued breaking the rules because 

he felt entitled and was doing good in his program, he could 

minimize that he was not hurting anyone, he could justify that 

everyone around him was doing it, and a couple of times he 

blamed it on peer pressure.  (Petn.’s Exh. B at p. 71.)  Green 

rightfully agreed his behavior did not convey to the Board that he 

was suitable for release.  (Id. at p. 84.)  Instead, Green agreed his 

behavior reflected that he (1) has not “learned,” (2) has not 

“got[ten] it,” and (3) is ”[a]bsolutely” “dangerous.”  (Id. at pp. 84-

85.)   

In summary, Green’s criminal thinking remains, and the 

Board’s decision is not arbitrary simply because Green highlights 

factors that allegedly support his rehabilitation.  (Shaputis II, 

supra, 53 Cal.4th at p. 214.)  Green has not demonstrated he has 

learned how to use the tools and coping skills to prevent his 

criminal thinking from fueling antisocial behavior.  To the 
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contrary, Green continues to disregard the consequences of his 

actions.  Combined with the forensic psychologist’s opinion that 

Green poses a high risk of violence if released, some evidence 

supports the Board’s conclusion that he remains a current 

unreasonable risk to public safety.   

CONCLUSION 
The petition should be denied without issuance of an order 

to show cause. 
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